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14  CASES  IN  THE  SUPREME  COURT 

UTICA9  these  sums,  at  the  times  mentioned.  Smith  agreed  t3  con- 
Aug.  1826.  y^y  jQ  Fuller  in  fee  simple.  It  was  farther  agreed,  thai  if 
the  payments  were  not  made  at  the  day,  Smith  might  elect 
to  go  on  with  the  contract  or  not.  Payments  were  made 
by  Fuller  from  time  to  time,  to  the  intestate  and  the  plain- 
tifis,  to  the  amount  of  the  whole  consideration  money  and 
interest ;  the  last  payment  being  made  to  the  plaintiffs,  on 
the  12/A  day  of  Jkfay,  1819. 

The  defendants  objected  that  the  plaintiff  could  not  re- 
cover on  the  general  counts  for  money  had  and  received  ; 
but  the  objection  was  overruled. 

They  also  objected  that  the  plaintiff  could  not  recover 
till  he  had  shown  a  deed  prepared  by  him,  and  tendered  to 
the  heirs  of  Smith ;  and  that  they  had  neglected  or  refused 
to  execute  it ;  or,  at  least,  that  a  conveyance  had  been  de- 
manded of  them,  and  refused.  This  objection  was  over- 
ruled. 

They  also  proposed  to  show  that  the  plaintiff  had  been 
in  possession  of  the  land  since  the  contract ;  and  had  cut 
and  sold  timber  to  a  large  amount,  which,  they  insisted, 
should  be  deducted  from  the  claim  of  the  plaintiff.  This 
was  also  overruled  ;  and  the  jury,  under  the  direction  of 
the  judge,  found  for  the  plaintiff,  the  amount  of  the  con- 
sideration money  and  interest. 

The  defendants  had  pleaded  a  judgment  of  $7000,  out- 
standing against  the  intestate,  recovered  in  1815,  with  a 
debt  upon  bond  and  award,  against  him  ;  and  plent  admin- 
iBtravit  except  one  dollar.  To  this  plea,  the  plaintiff  had 
replied,  praying  judgment  of  assets  quando  acciderint. 

G.  C.  BroiMoriy  for  the  defendants,  moved  for  a  new  tri- 
al, on  the  ground;  1.  That  the  plaintiff  could  not  recover 
on  the  general  counts ;  but  was  confined  to  the  special 
agreement.  {Raymond  v.  Beamardy  12  John.  274.  Clark 
V.  SmUhy  14  John.  326.  1  Chit.  PI.  342.  Towers  v.  Bar- 
rett, 1  T.  R.  133.  Power  v.  Weth,  Cowp.  818.  4  Mass. 
Rep.  504.  Weston  v.  Downes,  Doug.  23.  Hunt  v.  Silk, 
5  East,  449.  Caswell  v.  The  Black  River  C  ^  W.  Man- 
ufae.  Co.  14  John.  453.     Taylor  v.  Hare,  4  B.  ^  P.  260. 
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We  submit  whether  the  payment  was  not  a  sufficient 
demand  ;  and  whether  this,  and  waiting  a  reasonable  time, 
would  not  satisfy  the  rule,  if  a  demand  was  necessary. 

But  if  a  demand  be  necessary  of  the  proroissor,  it  is  not 
so  of  his  heirs.  The  law  will  not  require  us  to  know  who 
they  are,  or  to  find  them  out.  There  is  a  privity  between 
them  and  the  administrators ;  and  payment  or  notice  to  the 
latter  is  equivalent  to  a  payment  and  notice  to  the  former. 

But  the  property  was  encumbered  with  a  judgment  of 
$70,00.  This  disqualified  the  promissor  and  his  heirs  from 
conveying ;  and  dispensed  with  the  necessity  of  a  demand, 
if  it  had  otherwise  been  necessary.  Seaward  v.  WUlock^ 
6  East,  198,  202.  Sugd.  L.  F.  164,  5,  ^m.  ed.  1820. 
Cheenby  v.  Chtever^  9  Jokn.  126.  GtUei  v.  Maynard^ 
6  John.  87-8.  Judson  v.  Wass^  1 1  John.  527.  Tucker 
V.  Woods,  12  id.  190.  Duke  of  St.  Mbans  v.  Shore,  1 
H.  BL  279.  Gazky  v.  Price,  16  John.  269.  Ketchum 
V.  Evertsouf  IS  id.  364.     2  ChU.  PL  125,  note{i).) 

If  there  could  be  no  performance,  the  plaintiff  had  a 
right  to  rescind  the  contract ;  and  recover  back  the  mo- 
ney on  the  general  counts  for  money  had  and  received. 

The  oflfer  to  show  the  cutting  and  conversion  of  timber 
was  a  mere  offer  to  set  off  damages  done  by  a  trespass.  We 
had  no  right  even  to  enter,  till  a  conveyanse  ;  nor,  if  we 
bad  the  vendor's  consent  to  enter,  could  we  have  cut  tim- 
ber. Our  liability  sounds  in  tort.  A  claim  of  this  sort 
cannot  be  set  off.  (Duncan  v.  Lyon,  3  John.  Ch.  Rep. 
858,  and  the  cases  there  cited.  Livingston  v.  lAvingston, 
4  id.  292.)  An  action  for  use  and  occupation  would  not  lie. 
{Smith  V.  SUwart,  6  John,  46.) 

Stoats  V.  The  Exrs.  of  Ten  Eyck,  (3  Caines*  Rep. 
Ill,  114,)  lays  down  the  true  rule,  as  to  the  measure  of 
damages.  It  should  be  the  same  as  if  we  bad  received  a 
conveyance,  with  covenants,  and  been  ejected  for  defect 
of  the  vendor's  title.  The  measure,  then,  is  the  consider- 
ation paid,  with  interest.  The  cases  on  this  head  will  be 
found  collected  in  2  Wheat.  Rep.  63  to  65,  note. 

We  are  liable  to  be  ejected  by  the  heirs.  Then  is  the 
time  to  liquidate  the  claim  for  the  mesne  profits  of  the  es- 
tate.   {Murray  v.  Gouvemeur,  2  John.  Cos.  438.) 
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UTICA, 
Aog.  1826. 

Faller 

▼. 

Hubbard. 


the  attachment,  on  the  ground  that,  as  the  vendor  had  not 
prepared  and  tendered  a  conveyance,  the  defendant  was 
not  bound  to  pay  ;  and  the  attachment  was,  therefore,  pre- 
mature ;  Pembertoiif  for  the  plaintiff,  said,  ^^  It  is  the  du- 
ty of  the  purchaser  to  make  and  tender  a  conveyance.  The 
vendor  is  never  called  upon  to  do  so."  The  court  de- 
nied the  motion,  thinking  it  was  incumbent  on  the  defend- 
ant, ^^  to  prepare  and  tender  the  conveyance,  and  pay  the 
purchase  money."  In  Knight  v.  Crockford^  (1  Esp,  JV. 
P.  Rep.  190,)  on  an  objection  by  Jldair^  sergeant,  that  the 
plaintiff,  a  purchaser,  could  not  recover  on  the  contract  in 
question,  (which  consisted  of  a  promise  by  the  plaintiff  to 
pay  for,  and  o#  the  defendant  to  convey  real  estate,)  be- 
cause he  had  not  shown  the  preparation  and  tender  of  a 
conveyance  to  the  defendant ;  JSyre,  C.  J.  did  not  ques- 
tion that  the  objection  was  according  to  the  general  rule  ; 
but  distinguished  the  case,  saying  the  defendant  had  inca- 
pacitated himself  to  convey  by  selling  to  another,  which 
rendered  a  strict  performance  on  the  part  of  the  plaintiff 
unnecessary. 

Mr.  Sugden  declares  the  rule  of  Baxter  v.  LewiSy  to  be 
the  settled  rule  of  the  profession  in  England;  and  not- 
withstanding some  dicta  which  he  mentions  to  the  contra- 
ry, he  still  infers  that  the  purchaser,  and  not  the  vendor, 
ought  to  prepare  and  tender  the  conveyance.  (Sugd.  L. 
V.  181-2,  Am.  ed.  1820.)  Sugden  agrees  that  the  con- 
trary was  the  general  rule  when  the  simplicity  of  the  com- 
mon law  reigned,  and  possession  was  the  best  evidence  of 
title  ;  but  upon  the  modifications  of  estates,  unknown  to  the 
common  law,  which  resulted  in  the  difficulties  surrounding 
modern  titles,  the  more  convenient  rule  which  he  mentions 
bad  grown  up  among  the  conveyancers.  (6)     This  doctrine 

(b)  The  English  practice  in  this  particular,  will  further  appear  by  the 
following  sketchei,  selected  from  different  parts  of  Preston's  Essay  on  Ab- 
siracts  <if  Titte,  a  late  London  publication,  in  three  volumes.  I  have  also  ex- 
tracted a  Tery  general  outline  of  the  abstract  upon  which  Preston  treats. 
I  haye  done  so,  not  only  because  it  is  curious,  as  showing  the  extensive  and 
laborious  duty  of  the  English  conveyancer ;  but  because  it  will  not  be 
without  use,  in  suggesting  to  the  New-York  lawyer  all  the  heads  which 
can  occur  in  the  more  simple  abstracts  of  this  state. 
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UTICA9  purchase  inoney,  which  he  had  paid  in  advance,  he  must 

^11^;^^^^  tender  the  residue,  and  demand  a  conveyance.     There  is, 

Falkr  then,  something  more  to  be  done  than  the  simple  payment, 

HmbLid.  ^  ^^^  tender  of  the  purchase  money.     A  conveyance  must 

k  ia  question,  is  Um  iDore  eligible  mode,  since  Uie  deeds  were  led  with  the 
pareluser's  solicitor,  and  they  were  abstracted  at  leisure,  and  he  had  suffi- 
time  to  take  care  that  all  the  material  parts  were  inserted  in  the  ab- 


li  is  to  be  feared,  that  now,  in  aome  inttances  at  least,  sufficient  time  is 
■oi  allowed,  or  if  allowed,  camiot  be  dcToled  by  the  solicitor  for  the  pur- 
dnser,  to  read  orer  and  compare  the  Tolaminons  deeds  constituting  the 
CTidenee  of  a  title,  which  has  experienced  a  frequent  change  of  ownership, 
or  been  fettered  by  Tarioas  ineumbrances.  To  understand  one  deed  thor- 
oughly, and  all  iu  Taiioos  operatioiis^  eombined  as  they  may  be  with  nume- 
extemal  drcomscances,  will  sometimes  engage  the  attention  of  those 
skilled  in  the  subject,  for  the  greater  portion  of  a  day,  and  require  fre- 
quent recurrence  to  the  subject  before  the  contents  can  be  perfectly  compre- 
hended. What  then  can  be  expected  from  a  person  who  is  at  once  to  wade 
ihroogh  deeds,  wilk^  Ice  which  run  to  the  length  of  seTeral  hundred  skins, 
and  a  short  abstract  of  which  alone,  comprises  from  fifty  to  a  hundred  pa- 
ges."   (1  PreMiom  om  Msinets^  200,  801.) 

[Oi^etff  ^en  mUirmL]  **  The  object  of  erery  abstract,  is  to  enable  the 
purchaser,  or  his  eoimsel,  to  judge  of  the  eridence  deducting  Che  title,  and 
of  the  incnmhrances  afiecting  the  title. 

ETery  title  inTolres  in  itself  the  question  of  legal  and  beneficial  owner- 
ship. 

Ob  the  one  hand,  it  is  in  rain  that  there  is  a  good  title  at  law,  if  that  title 
be  bad  or  defeedre  in  equity. 

On  the  other  hand,  it  is  not  sufficient  that  there  is  a  good  title  to  the  legal 
estate,  or  to  the  equitable  estate,  if  it  be  encumbered  with  judgments,  Uga- 
eii$,  dekU  le  tlu  crown,  or  other  eh&rges,  to  its  Talue ;  for,  in  proportion  to 
the  extent  of  such  incnmbranee,  will  there  be  a  reduction  in  the  actual  value 
of  the  interest  of  the  Tendor. 

In  short,  every  abstract  should  describe  whateTer  will  tend  to  enable  a 
purchaser,  or  his  counsel,  to  form  an  opinion  of  the  precise  slate  of  the  title 
at  law,  and  in  equity,  together  with  all  chances  of  eviction,  or  even  of  ad- 
verse claims."    (1  Freston  on  Abstracts,  41,  9.) 

[Form  ofHu  obstrmet,]     "  Every  abstract  should  have  a  head  or  title. 

This  part  of  the  abstract  should  propound  the  names  of  the  persons,  whose 
title  is  to  be  considered,  the  estate,  or  degree  of  interest  they  have,  and  the 
lands  to  which  the  attention  is  to  be  directed,  and  the  names  of  the  parishes 
and  county  in  which  the  lands  are  situate  ;  and,  as  far  as  practicable,  con- 
nect the  modem  with  the  ancient  description  of  the  parcels. 

The  form  may  be  to  this  effect : 

An  abstract  of  the  title  of  A.  E  to  the  fee  simple  and  inheritance  of  the 
manor  of  in  the  county  of 


Hv'A«rl 


CAiHK  IX  THE  STPRESIE  COTiT 

CT1CA,      be  «i:«a3  sot  bs  %!i6ved  ic  rec.-e  izaese&ieCj,  tA(2 
Ai^.  i*M-    j^jjj  a^tiai ;  Iwl  ^wnld  prcae&c  klsL^lf  to  recei-rc  -%«  n 
FrT^tf        rej^iKe,  which  be  ha«  ihoi  reqczrcd  to  be  fcrnbed.     D&- 
*'  liheraikn  aod  adrire  of  ccwDat!  esat  L<  mci 

tling  iff  tenof*  The  frunicL?  aziid  execu'J^c  cf  =<« 
Tejaocec,  crcti  whh  of,  wberc  tb«  li^te  »o  real  esca-e  are 
iDOcb  le«  cocnpBeated  than  io  Emzlaad,  are  ace  Ike  lbs 
paf  a>ent  of  nMmej,  or  the  deLrerT  of  a  chsue!.  I  adsft 
the  general  rule  Co  be,  as  coBtended  bj  the  counsel  Sor  the 
pfaicitiflf ;  that  vbere  a  partj  engages  to  do  any  act,  aad  a 
dernaikd  is  noC  a  pait  of  the  contract,  the  bring; eg  cf  the 
action  in,  in  itself,  a  i oflicient  demaod.  Soch  an  imponani 
transaction,  howefer,  as  the  assuring  of  a  titk  to  real  es- 
tate, under  the  modem  srstem  of  coDTejrancing,  is  an  ex- 
ception to  that  rule. 

Clearly,  the  judgment  reccrered  against  SwaSk  is  no 
ground,  in  a  court  of  lav,  for  rescinding  the  contract.  The 
agreement  was  to  convey  in  fee  simple.  A  conreyance  b 
good  and  perfect,  without  warranty  or  personal  covenants. 
8uch  a  conveyance  will  satisfy  the  terras  of  this  contract. 
The  judgment  is,  of  itself,  no  transfer  of  title.  It  does  not 
destroy  the  seisin  of  Swdlk^  or  his  heirs,  nor  take  away  the 
capacity  to  convey.  (5  John.  58.  lid.  380.  13  id.  363. 
20  id.  133.     \t  id.  44S.     9  id.  126.) 

A  new  trial  must  be  granted,  with  costs  to  abide  the 
event. 

New  trial  granted. 


**  This  may  appear  to  be  a  doty  attended  with  liule  or  no  diiEcoUy ;  bat 
it  will  lie  found  to  ioToIre  within  iu  compen  the  knowledge  of  all  the  rales 
of  real  property,  and  all  the  nioeties  with  which  these  rales  abound.'*  (idO 

''The  eonyeyaoeer  is  entitled  to  be  satisfied,  not  only  by  en  inspect ien  of 
doeomeDtal  eridenee ;  bot  Terbal  informatioii,  and  even  sJNlaTits  as  lo  ex- 
tnuMOQs  fiiets."    (id.  tS4). 


t4  CASES  IN  THE  SUPREME  COURT 

UTiCA,  were  trustees  of  Vernon  society  ;  but  they  produced  nocer- 

Ang.  1826.  ^jggj^^g  Qf  ^l^gjf  having  been  regularly  elected. 

Trustees  of  ^11  this  evidence,  the  justice  gave  judgment  for  the  de- 

Vernon  fendant  below. 


▼. 

Hills. 


O.  C  Bronson^  for  the  plaintifls  in  error,  insisted  that 
none  of  the  irregularities  presented  by  the  justice's  return, 
were  such  a  misuser  or  nonuser  as  would  work  a  dissolu- 
tion of  the  corporation.  But  if  otherwise,  it  is  clear  that 
it  did  not  lie  with  the  defendant  to  make  the  objection  in 
the  suit  before  the  justice.  Though  a  corporation  may  for- 
feit its  charter  by  an  abuse  or  neglect  of  its  franchises,  the 
forfeiture  must  be  ascertained  and  declared  by  regular  pro- 
cess and  judgment  of  law,  befoie  its  powers  can  be  taken 
away,  or  the  corporation  be  considered  as  dissolved.  The 
remedy  is  by  sd.  fa.  prosecuted  at  the  instance,  and  on  be- 
half of  the  government,  or  by  an  information  in  nature  of 
a  9110  warranto*  (1  BL  Com.  485.  Slee  v.  Bloom^  5  John. 
Ch.  Rep.  366,  and  the  cases  there  cited.  ID  John,  Rep.  456, 
474,  S*  C.)  The  cases  cited  show  the  rule  and  its  excep- 
tions ;  and  indeed  are  perfectly  conclusive. 

The  trustees  who  are  duly  elected,  hold  over  till  others 
are  chosen  in  their  place.     (9  John.  Rep.  147.) 

Besides,  the  defendant  contracted  with  the  plaintiffs  as 
a  corporation,  and  by  their  corporate  name,  and  he  is  pre- 
cluded from  objecting  that  they  are  not  a  corporation.  (14 
John.  Rep.  245.) 

J.  Jl.  Spencer^  contra,  cited  8  John.  Rep.  378,  to  show 
that  the  plaintiffs  must  prove  themselves  a  corporation  upon 
the  general  issue.  He  said,  no  one  election  had  been  legally 
conducted.  Only  one  person  had  presided  at  any  of  them. 
This  was  the  same  as  if  no  election  had  taken  place.  The 
whole  was  void  ;  and  the  plaintiffs  not  authorized  to  sue  as 
trustees.     (2  R.  L.  216,  s.  3,  6.) 

There  is  no  need  of  a  sci.  fa.  or  quo  warranto^  to  try 
the  question  of  dissolution,  in  the  case  of  a  religious  incor- 
poration under  the  statute.  It  must  at  all  times,  and  in  all 
suits,  be  prepared  to  show  its  continuance  as  a  corporation. 
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aa  well  as  its  original  formation.  Here  is  not  only  an  ir- 
regularity in  the  election  for  a  single  year ;  but  it  was  con- 
tinued for  a  series  of  years.  The  9  John.  147,  therefore, 
is  not  applicable ;  nor  will  the  14  John.  245,  be  found  to 
help  the  plaintiffs. 


UTICA, 
Ai«.  1886. 


CtfTto,  per  Savage,  Ch.  J.  It  is  settled  by  ihe  repeat- 
ed decisions  of  this  court,  that  when  a  corporation  sues, 
they  are  bound,  on  the  general  issue,  to  prove  that  they  are 
a  corporation.     (8  John.  Rep.  378.     14  id.  245-6.) 

Had  the  irregularities  complained  of,  been  confined  to  a 
aiugle  year,  they  would  have  had  no  eflect  upon  the  plain- 
tjffd'  rights,  according  to  the  decision  in  The  People  v.  jRtm- 
kely  (9   John.  Rep.  147,    149.)     It  was  conceded   by  the 
court,  in  that  case,  that  the  trustees,  chosen  under  the 
act  in  question,  and  who  go  out  of  office  at  the  end  of  the 
year,   hold   over   till  others  are   elected.      The    question 
there  was,  whether   an  election  after  the   day  was  good. 
The  court  said,  *'  Perhaps  the  language  of  the  statute  is 
too  peremptory,  that  the  seats  of  one  third  are  to  be  vaca- 
ted at  the  expiration  of  every  year ;  but  the  corporation  is 
not  thereby  dissolved ;  for  two  thirds  of  the  trustees  con- 
tinue in  office.''     There  are  cases  which   hold  that  where 
an  officer  is  to  be  chosen  annually,  he  may  hold  over  after 
the  year  until  another  is  chosen,  (10  Mod,  146  ;  Str.  625  ;) 
and  in  The  People  v.   Runkel,  the  court  said  that  trustees 
elected  after  the  day  would  be  in  by  color  of  office ;  that 
the  election  would  not  be  void ;  and  their  acts  would  be 
good  ;  that  the  corporation  would  still  remain  ;  and  the  ir- 
regularity, if  any,  would  cure  itself  in  a  subsequent  year. 
That  reasoning,   however,  is  not  applicable   to  this  case. 
The  persons  claiming  to  be  a  corporation  in  1817,  when  the 
contract  was  made  with  them  as  such,  came  into  office,  if 
at  all,  since  that  period.     The  same  irregularity  was  con* 
tinned  for  three  years  in  succession  ;  and  if  it  renders  the 
election  void,  the  corporation  was  dissolved ;  or  in  a  situ- 
ation to  be  dissolved  by  appropriate  judicial  proceedings. 
For  the  sanie  reason,  the  defendant  is  not  estopped  to 
question  the  plaintiffs'  being  a  corporation  by  reason  of 
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UTiCA,      his  contract  with    (hem   as  such.     The  estoppel,  if  any, 
Aug.  I8«6.    ,.g|njgg  tQ  jj^g  ^iiijg  Qf  entering  into  the  contract ;  and  does 

Trustees  of  ^^^  admit  that  there  cannot  be  a  dissolution. 
Veroon  This  view  of  the  subject  renders  it  necessary  to  inquire 

Hills.  whether  such  a  nonuser  or  misuser  as  is  a  sufficient  ground 
to  produce  a  forfeiture  of  corporate  rights,  can  be  taken  ad- 
vantage of  in  this  collateral  way  ;  or  whether  the  forfeiture 
must  not  first  be  judicially  declared  in  a  direct  proceeding 
by  the  people. 

This  point  is,  I  think,  settled  by  the  decisions  of  our  own, 
as  well  as  those  of  the  English  courts.  In  Slee  v. 
Bloom,  (5  John.  Ch.  Rep.  379,  381,)  chancellor  Kent  held 
that  the  forfeiture  of  corporate  rights  must  be  judicially 
ascertained  and  declared ;  and  that  corporate  power  which 
may  have  been  abused  or  abandoned,  cannot  be  taken  away 
but  by  regular  process.  He  considers  the  cases ;  and  ex- 
presses a  belief  that  there  is  no  instance  of  calling  in  ques- 
tion the  rights  of  a  corporation,  as  a  body,  for  the  purpose 
of  declaring  its  franchises  forfeited  and  lost,  but  at  the  in- 
stance and  on  behalf  of  the  government. 

The  decree  in  Slee  v.  Bloom  was  reversed  in  the  court 
for  the  correction  of  errors ;  not,  however,  on  the  ground 
that  the  chancellor's  position,  so  far  as  it  related  to  acts  of 
nonuser  or  misuser,  was  incorrect.  Spencer,  Ch.  J.  who 
gave  the  almost  unanimous  opinion  of  the  court,  said, 
**Upon  the  authorities  and  for  the  reasons  given  by  the 
chancellor,  misuser,  or  nonuser,  cannot  be  relied  on  as  a 
substantive  and  specific  ground  of  dissolution."  (6)  But 
the  reversal  proceeded  upon  the  fact  that  the  corporation  in 
question  had  surrendered,  or  done  what  was  equivalent  to  a 
surrender  of  their  corporate  rights. 

These  cases  seem  to  me  conclusive  against  allowing  the 
objection,  coming,  as  it  does,  collaterally,  that  this  corpora- 
tion was  dissolved.  There  is  nothing  in  the  statute  show- 
ing that  the  legislature  considered  religious  incorporations 
as  standing  on  a  diflerent  footing  in  this  respect  from  other 
corporate  bodies. 

(6)  And  yid.  Silver  Lake  Bank  y.  ^orth,  {A  John.  Ch.  Rep,   373,)  per 
Kent,  chancellor. 
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UTicA^       Chitly  and  PhilUps  lay  down  the  same  doctrine.    The  same 

Aug.  1826.    thing  was  held  by  this  court  in  1794.    The  decision  is  men- 

The  People    t*^"^^^  by  Kent^  Ch.  J.  in  The  People  v.  Howell^  (4  John* 

▼•  Rep.   296,  302.)      The  chief  justice  there  questions    the 

soundness  of  the  rule  ;  but  declares  there  was  no  necessity 

for  interfering  with  it  in  that  case  ;  and  that  the  court  did 

not  interfere  with  it. 

I  am  aware  that  the  rule  has  been  questioned,  and  indeed 
overruled  in  other  states  ;  but  those  decisions  are  not  bind- 
ing here.  The  question  with  us  should  be,  what  is  the 
common  law  of  England  ?  Our  constitution  has  expressly 
adopted  that  law.  It  is  as  binding  upon  the  court  as  if  the 
legislature  had  passed  an  act  declaring  that  the  English 
rule  in  this  particular  case  should  be  our  rule.  The  highest 
evidence  of  the  common  law  is  the  English  cases. 

I  know  the  reason  of  the  rule  may  be  questioned.  Eng- 
lish judges  themselves  have  admitted  it  to  be  an  anomaly  in 
the  law  of  evidence  ;  but  it  is  enough  for  us  in  a  criminal 
case  to  show  what  the  rule  is.  It  must  continue  till  altered 
by  the  legislature. 

Nor  is  it  entirely  destitute  of  reason.  Suppose  a  trial  of 
an  indictment  for  the  forgery  of  the  maker's  name  to  a  note, 
which  is  believed  by  all  the  witnesses,  except  the  maker, 
to  be  genuine.  He  is  then  called.  If  he  admits  its  genu- 
ineness, what  he  says  would  be  evidence  against  hiin,  on 
a  private  suit  for  the  money.  In  this  view,  he  would  be 
interested  to  deny  his  signature,  in  order  to  escape  the  ef- 
fect of  swearing  true.  It  is  well,  where  crimes  of  this  high 
nature  are  in  question,  to  avoid  even  a  temptation  to  perjury 
against  the  criminal. 

Takoitf  (A.  6.)  contra.  There  was  a  time  when  the 
rules  of  evidence  were  so  strict  that  the  person  sought  to  be 
injured  either  by  usury,  perjury  or  forgery,  was  an  incom- 
petent witness  to  prove  the  crime.  This  arose  from  con- 
founding ail  interest  in  the  question,  with  an  interest  in 
the  event  of  the  cause.  The  cases  of  Btni  v.  Baker^  (3 
T.  R.  27,)  and  Mrahcm$  v.  Bmn,  (4  Burr.  2251,)  plac- 
ed  the  doctrine  of  interest  on  its  true  footing ;  and  since 
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that  time,  to  exclude  a  witness  for  this  cause,  he  must  be      0Tica, 
interested  in  the  event  of  the  suit.     In  general,  to  exclude    ^^'  ^®*^ 
him,  it  must  appear  that  the  record  in  the  suit  wherein  he    T^p^oole 
is  called  to  testify,  will  be  evidence  for  or  against  him  ;  oth-  ▼• 

erwise  he  neither  gains  nor  loses  any  thing  by  the  event. 
After  this  rule  was  established,  it  was,  as  remarked  by  the 
prisoner's  counsel,  agreed  by  English  judges,  that  the  doc- 
trine which  he  contends  for  was  an  anomaly,  not  justified 
by  principle  ;  yet  it  was  obstinately  adhered  to.  But  if  all 
the  cases  except  those  relating  to  the  point  before  the 
court,  have  been  made  to  square  with  the  more  enlightened 
rule ;  if  all  cases  to  the  contrary,  except  those  now  in 
question,  have  been  overruled,  (see  4  Burr.  2251,  4  East, 
572,)  why  not  overrule  these  also  ?  Such  a  step  is  justified 
by  the  same  reasons  upon  which  the  other  cases  were  disre- 
garded, and  considered  no  longer  binding. 

There  may  be  one  reason  for  the  exception  in  England 
which  has  no  existence  here.  In  many  cases,  the  instru- 
ment forged,  is  forfeited  to  the  crown  ;  the  party  who 
would  otherwise  be  benefited  by  it  loses  all  interest;  nor 
can  the  crown  sue  upon  it,  because  the  very  record  through 
which  it  must  derive  its  interest  shows  the  forgery.  In 
all  other  cases  the  instrument  is  impounded  by  the  court ; 
and  the  party  cannot  reach  it.  (2  Easfs  P.  C  994.)  jEv- 
OM  remarks,  in  his  commentary  on  Pothiery  **  I  have  heard 
a  learned  judge  assign  a  reason  for  not  admitting  a  person 
whose  name  is  forged  to  an  instrument,  purporting  to  sub- 
ject him  to  an  obligation,  viz.  that  though  the  crown  ac- 
quires a  right,  by  forfeiture,  to  the  goods  of  the  ofiender, 
it  may  not  be  allowed  to  set  up  such  a  right  in  respect  of 
the  particular  obligation,  which,  by  the  same  record  that 
18  necessary  to  the  title,  is  found  to  be  a  forgery.'*  (2  Ev. 
Poth.  316.)  In  Commanwealth  v.  Snelly  (3  Mass.  Rep. 
82,)  the  English  cases  have  been  overruled.  Parsons^ 
C.  J.  said  in  that  case,  that  **  formerly,  both  in  civil  and 
criminal  prosecutions,  the  witness  was  held  to  be  incom- 
petent, if  he  was  interested  in  the  question  ;  that  in  Eng^ 
hmd,   since   Lord  Chief  Justice   Parker's  time,   the  rule 

bad  been  altered  ;  and  no  witness  was  now  excluded  from 
Vol.  VI.  5 
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UTICA,      testifying  by   reason  of  any  supposed  interest,  unless  he 
A«g.  1886.   ^^  interested  in  the  event  of  the  suit,  or  unless  the  ver- 
TUPeopte   ^^^^  '^  ^^^  cause,  whichever  way  it  may  be  found,  could 
^  be  given  in  evidence  in  any  other  action,  in  which  he  was 

^*"'  a  party  ;  that  in  Englandy  the  party  whose  name  is  said  to 
be  forged  cannot  now  be  a  witness  ;  for  he  is  considered  as 
interested ;  because,  if  the  instrument  is  found  by  the  ver- 
dict to  be  a  forgery,  it  is  impounded  by  the  court ;  so  that 
it  cannot  again  be  used  as  evidence."  {id.  84.)  The  courts 
in  Pennsylvafda  hold  the  same  doctrine.  {Respublica  v. 
Ro8s,  i  DaU.  2S9.) 

True,  in  1794,  this  court  did  hold  with  the  English 
eases;  but  that  decision  was  afterwards  questioned  by 
Kent,  C.  J.  in  Tht  People  v.  JJoiee/I,  (4  John.  Rep.  302 ;) 
and  the  courts  of  oyer  and  terminer  have  since  been  in  the 
uniform  practice,  I  understand,  of  admitting  the  witness 
whose  name  has  been  forged. 

[WooDWORTH,  J.  I  have  known  this  to  be  so  in  several 
cases  at  the  oyer  and  terminer ;  and  its  propriety  was  not 
drawn  in  question.] 

As  to  the  temptation  to  perjury  from  fear  that  an  admis- 
sion of  the  hand  writing  may  be  given  in  evidence  against 
the  witness  in  a  private  prosecution ;  the  argument  proves 
too  much.  It  would  go  to  render  witnesses  incompetent  in 
thousands  of  cases,  where  their  competency  was  never 
thoDght  of  being  questioned. 

So  far  as  the  true  principles  of  evidence  are  in  question, 
there  is  no  doubt.  That  principle  is  sanctioned  by  many 
cases,  and  indeed  is  not  denied ;  and  it  will  be  always 
found  that  one  good  principle  is  worth  a  hundred  prece- 
dents; The  court  are  called  on,  not  to  overrule,  but  return 
to  the  law.  I  should  be  sorry  to  suppose  there  is  any  thing 
either  in  the  constitution  or  common  law,  which  will  pre- 
Tent  their  doing  so. 

Stivens,  in  reply,  said  he  was  not  aware  that  in  England 
the  forged  instrument  was  ever  considered  as  forfeited  to 
the  king.    He  did  not  believe  that  it  came  within  the  doc- 
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Irine  of  deodands.  If  this  be  so,  why  did  the  leatned  men  OTIC*, 
of  that  country  agree  in  atyliog  the  doctrine  for  which  ha  *"*■  "*•• 
cmiteDded  an  anomaly  1  Id  truth,  if  this  were  as  contended  ^^  pMok 
by  the  attorney-general,  the  witness  would  have  ibe  high-  *■ 

est  interest.  To  impound  the  instrument  was  also  a  very 
ancient  practice ;  and  has  not  prevailed  in  England  for 
many  years.  The  queatioa  bae  been  considered  entirely 
unembarrassed  with  either  of  these  difficullies.  The  rea- 
son of  tbe  rule  is  the  same  on  both  sides  of  the  Atlantic 

Curio,  per  Savage,  Ch.  Justice.  There  has  been  a  dif- 
ference upon  the  point  presented  by  this  case  between  the 
English  and  American  decisions ;  the  former  holding  that 
the  party  whose  name  has  been  forged  to  an  inslrument, 
cannot  be  a  witness  against  the  offender ;  and  the  latter 
(hat  he  may.  Although  this  court,  in  1794,  decided  accor- 
ding to  the  English  cases;  yet  the  reasoning  of  Kent,  Ch. 
J.  in  The  People  v.  Hovell,  has  generally  been  considered 
by  the  profession  as  satisfactory ;  and  it  has,  as  far  as  we 
can  learn,  been  followed  in  practice,  at  the  courts  of  oyer  and 
terminer.  Besides,  if  we  pass  from  the  conflict  of  decision 
and  practice  on  the  subject,  we  find  a  principle  long  and  well 
established,  and  so  fully  embracing  the  point,  that  tbe  Eng- 
lish judges,  when  this  question  has  come  before  them,  ac- 
knowledge their  own  course  to  be  a  mere  anomaly  in  the 
law  of  evidence,  (4  Eait,  582.)  That  principle  is,  that 
whenever  the  witness  cannot  possibly  derive  any  benefit  or 
sustain  any  loss  from  the  event  of  the  cause,  he  is  compe- 
tent. To  this  rule,  even  in  Englaild,  the  point  in  question 
foroM  a  solitary  ezceptiuo,  for  which  no  reason  can  be 
given.  {Fid-  4  Eail,  S83.)  Why  every  other  case  should 
have  been  brought  to  that  test,  and  this  oloao  form  an  ex- 
ception, ia  not  explained,  except  upon  tbe  fouodalioD  of 
precedent.  Yet  the  precedents  are  not  so  old  as  to  deny  us 
tbe  power  of  seeing  how  tiiey  arose  ;  or  that  their  reason 
and  foDDdation  have  been  overruled. 

These  passing  away,  it  is  certainly  warrantable  to  dis- 
mm  the  superstructure  with  them. 
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UITCA9  We  are  accordingly  of  opinion  thai  the  court  below  dc- 

Aug.i8«6.    cided  correctly. 
Alten  The  prisoner  was  sentenced  to  the  Auburn  state  prison 

for  10  years. 

Rule  accordingly,  (a) 

(a)  The  English  doctrine  seems  to  prevail  in  Vermontf  {State  v.  ^,  W ^ 
1  Tyler,  S60,)and  CowMeiicut  {State  v.  Brunson,  I  Rootf  307^  id,  v.  Hovj- 
ard,  id.  308 ;  id,  v.  Blodget,  id.  534.) 


V. 

CaUuran. 


Allen  against  Calhoun  and  others. 

The       ra-      L.  Beardsley  moved  to  set  aside  the  inquest  taken  against 
idUnot  inter-  ^^^  defendants,  at  the  last  Otsego  circuit,  on  the  ground, 

fyrt  with  the  (amonfiT  Others.)  that  though  the  notice  of  trial  for  the  cir- 
praeuceofthe       .,  ,  ^ ^         .  T  ,  ,  *   1        u 

ebouit  judge,  cuit  was  not  for  an  inquest ;  yet  an  inquest  was  taken  by 

as  to  the  cor-  ^y^^  plaintiff  out  of  its  order  on  the  calendar.     There  were 

reetion  of  hu  .       '^ 

calendar.         issues  of  different  dates  in  the  cause ;    the  first  was  the 

cMue'^^uld  8®^®^^  iaaue ;  and  the  others  were  joined,  at  a  later  peri- 
be  placed  od,  by  replication  to  the  defendant's  special  pleas.  The 
^ri^thedate  c^tise  siood  on  the  calendar  as  o(  the  last  dale;  but  on 
of  Uia  oldest  motion  of  the  plaintiff's  counsel,  on  the  third  day  of  the 
circuit,  it  was  raised  to  the  dale  of  the  first,  by  order  of  the 
circuit  judg^ ;  called  as  of  that  date,  and  an  inquest  taken. 

/•  Brackett  and  .4.  Stewart^  contra. 

Cktria.  The  correction  of  the  circuit  calendar  belongs 
exclusively  to  the  judge ;  nor  will  we  interfere  with  his 
rules  of  practice  on  this  head.  Besides,  he  proceeded  on 
the  same  principle  which  we  have  adopted  in  the  correc- 
tion of  our  own  calendar.  {Griswold  v.  Stewart,  3  Coweriy 
16.)  There  is,  however,  an  afiSdavit  of  merits  ;  and  the 
defendants  may  take  their  motion  on  payment  of  costs ; 
they  having  accounted  for  not  appearing  at  the  trial. 

Rule  accordingly. 
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UTICA, 
Aug.  IMS. 


Satterlee  against  Groot. 
S.  W.  Janes,  for  the  defendant,  moved  to  change  the  ve-    .The  aOda- 

^.'  ^  ,  ,  vii      for       a 

nue  from  Mbany  to  Schenectady.  change  of  Te- 

He  read  an  affidavit  of  the  defendant,  that  he  had  thir-  JJ^*  y,^^ 
teen  witnesses  residing  in  Schenectady^  whose  testimony,  witneases,  on 
as  he  was  advised  by  counsel  and  verily  believed,  would  be  JJiJ^piaceof 
material  to  his  defence  ;  but  he  did  not  add  that,  as  he  was  reaidence  Uie 
advised  by  counsel  and  believedy  he  could  not  safely  proceed  to  sought  to  be 
trial  ufithout  their  testimony ;  and  therefore,  chajiged,    are 

aneh  tnat»  tm* 
derthe  advice 

/.  L.  Wendell,  contra,  objected  that  the  affidavit  was  dc-  ofcounael,ihe 

'  '      •»  P^^y    can  not 

fee  ti  ve  •  aafefy  proceed 

to  trial  witli- 
ottt  them. 

Curia.  The  point  has  not  been  before  raised  ;  and  the 
practice  has  been  different.  There  is  often  a  very  great 
laxity  of  swearing  upon  these  motions ;  and  the  party 
should  certainly  be  holden  to  express  himself  clearly.  That 
the  witnesses  are  material,  implies  perhaps  that  the  party 
cannot  safely  proceed  without  them  ;  but  the  expression 
may  be  considered  equivocal  by  the  party.  That  witnesses 
residing  in  the  county  to  which  the  venue  is  sought  to 
be  changed,  know  of  a  material  fact,  is  not  enough.  A  do- 
zen witnesses  residing  in  the  county  where  the  venue  is 
laid,  may  know  the  same  thing ;  and  be  more  easily  reach- 
ed than  those  in  the  othec  county' ;  and  yet,  in  one  sense, 
the  testimony  of  these  may  be  said  to  be  material.  But 
it  would  be  no  ground  for  a  change  of  venue.  The  wit- 
nesses intended  are  such  that  the  parly  cannot  safely  go  to 
trial  without  their  testimony ;  and  he  should  swear  to  this 
under  the  advice  of  counsel.  The  motion  must,  therefore, 
be  denied,  for  the  defect  of  the  affidavit ;  but  as  the  point 
has  not  been  before  decided,  this  must  be  without  costs. 

Motion  denied. 
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UTIC^y 

Aug.  1896. 


Brewster  and  Bostwick  agamst  Hall  and  others. 

A  apecial  In  assumpsit.  J.  Dickson^  for  the  plaintifTs,  moved  to 
^^■•V^  J  set  aside  three  special  pleas  interposed  by  the  defendants. 
dovUe  plead-  The  first  was  a  plea  of  accord  and  satisfaction,  in  nearly 
hitM^n^  the  common  form.  The  second  was,  that  the  parties  had  sta- 
iTPleay  apd  ted  an  account,  when  a  balance  was  found  for  the  plain- 
1^.  if'i^  11^  tiffs  of  {|(700,99  ;  for  which  the  defendants  gave  their  bond, 
•^on»J»  •>•  as  security;  thai  the  plaintifis  had  recovered  judgment 
fiifaii^ia  Aety  thereon;  that  one  of  the  defendants  paid  the  judgment  in 
^  ^^noi  ^"''>  ^^*  These  facts  were  pleaded  with  great  particular- 
pretended  to  ity  of  day,  place  and  circumstance.  The  third  plea  was  a 
J^J^j[^*^  very  formal  plea,  first  of  a  special  accord  between  the  par- 
Ue  Attorney,  ties ;  and  a  formal  and  particular  satisfaction  in  pursuance 

will    be    Mi  ^  .. 
aside  on  mo-  "*  *'• 

tion,  even  af-  These  had  been  pleaded,  according  to  the  statute,  &c. 
tion^^emnrrer  with  the  general  issue.  The  plaintiffs  had  replied  to  the 
*Sd  ^ftT^^h'  •P®®'*^  pleas,  taking  issue  to  the  country  ;  and  the  defend- 
pkintiff'a  at-  ants  had  demurred  to  the  replication ;  and  the  plaintiffs 
^SbuS^  it  ^  joui^d  in  demurrer.  At  the  last  JUanroe  circuit,  the  plain- 
tlie  calendar  tiffii  took  an  inquest,  pursuant  to  notice  for  that  purpose,  no 
amlmn^^  affidavit  of  merits  having  been  filed  by  the  defendants, 
the  cause  has  The  plaintiffs'  attorney  had  also  placed  the  demurrers 
on  Uie  genval  on  the  calendar  of  the  present  term  for  argument, 
i'*^^  The  counsel  read  an  affidavit,  of  one  of  the  plaintiffs, 

showing  the  falsity  of  the  special  pleas  in  point  of  fact ;  and 
this  was  not  denied  in  any  way  by  the  defendants,  or  their 
attorney.  He  cited  2  B.  ^  A.  197,  199;  &id.  750;  2 
Cowtn^  634,  and  637,  note  (a.) 

R.  M.  Morrison  and  6.  C.  Bronson^  contra,  said  the 
court  would  not  interfere  in  this  form,  merely  because  the 
pleas  were  untrue  in  point  of  fad.  (4  Coi^en,  47-8,  and 
note.)  Beside,  it  is  now  too  late  to  move ;  the  plaintiffs 
having  replied  to  the  pleas,  and  joined  in  demurrer  to  the 
replications.    They  must  now  be  argued. 


»»  i.AHfM  in  THE  feXTEEME  COf.-RT 

feftrA       **«<i^.  Mtft  fiftUfiAfy  \.\^.H  fA  ^f^A^A  aj^^i  ^arJafacnioiL.  tt  appear- 
hi«t-   »^^'    f^,^  \An\u\^  lo  \m  fals«^,     T)ie  e^srh'er  case?  w<rre  ck««i  bj^ 


y.  /bii#,  (';^   (Ufuitrin   Utp,   t,:i7*)     The   foliowiDg^  cases    ui 

'*^*^'  tlM«e  i^nnl  /jf/j  r^ff,TUiA  in  5  JB.  4r  •'?.  750  and  fMt(m)i 
III  Nhathf.U  s.  Utrllumfl^  Uf  an  action  on  a  bill  of  exchange, 
\Uf,  tMfMi\t%%\i  \Ai'.tii\^A\  ih&t  the  plaintiflT  was  indebted  to 
hiiri  ill  11  Wf^n  Miiifi  on  a  recognizance  in  the  exchequer ; 
iiimI  ih»  court  ordered  it  Mtricken  out,  on  the  ground  that  it 
wiiN  olivioiinly  intended  to  gain  time,  and  the  auomey 
would  Im  obliged  to  connult  counsel.  In  Body  v.  Johnson, 
llin  dnrondiuit  plcnded  ati  to  one  third  of  the  plaintiff's  de- 
iimiid,  li  bond  (o  another ;  a  HCt-ofT  to  one  third,  and  to  the 
lOMldMo  that  ho  hud  given  a  promissory  note;  and  the 
pklnilir  had  judgineiit  as  for  want  of  a  plea.  Corbet  v. 
/'fMff//  wan  dnbt  by  an  executor  on  a  bond.  Plea,  that 
tlm  Uo\\{\  had  boon  aHwignud  and  paid  to  the  assignee ;  re- 
plloutlnn  and  iKMUo.  The  defendant  struck  out  the  simili- 
\p\\  and  donuuiod  (o  the  roplication.  The  court  interfer- 
on) p\p\\  at  thin  Iat0  •ktagt>  of  the  pleading,  and  gave  judg- 
u^^i^i  A»  f\>r  Nvaul  \^'  a  |4oa« 

T)h(^  Um  ca«i^  tuinWlK^  an  answer  to  the  objection  that 
uki«^  W9^¥^  vMi  itK"  |>)fN^  U  a  waiver  of  the  motion  to  strike 
^AHv  W^  ihu^K  ihi$  nm'  Ue»  Jimm  at  any  time,  before  the 
l>5^>A  wt  4«^vM\)  ol  m  ih#  OKlinary  way,  by  trial  or  on  de- 

U  .lfc**>*vw*  V.  Kiifi^i  i  B.  4-  C-  SI,)  the  authority 
^vt  IN^^  \  I^WM^  i»  qiK^kmed;  and  the  court  re- 
t\wNl  is^*N'^^  *«nW  iJh^  |<i<^.     It  Jo**  not  api^ar  what  it  was. 

t1^^  Vi  ^ui  S*'  *irv^  ^hal  ih*  Kii$:)i$h  cases  do  not  entire- 
^v  a^fc^v*  a»  u^  iV  1.5^  Wf  |>Jea*  which  tlie  court  will  strike 
\mt  TW)  xii>  s^U  ^tv^  iKat  iJv?  i4ca  wufc?t  be  without  pre- 
tfwce  lu  |x'*wi  v4  w^v4  .  Sn  >^  Ixn  w^<»  conw  to  its  legal  na- 
iuf«v  w#iMI  |h^*5nWmu  K'i  »<uu^  aside  both  those  which 
are  plaimlv  ^food  ;  aihd  <Mhei«  ^n(  a  ^k>ulmal  validity.  Some- 
tunes  the  citterkMi  u  dela>  ai^4  ^^.xi^^m^  ;  and  sometimes 
iDgeauity  aad  deiittioiu.  lutiuth.  (<iha|^  no  general  rule 
can  be  lakl  down  on  the  »ab|e<t.     Couits  have  never  yet 
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UTICA, 

Aug.  1826. 


Jackson,  ex  dem*  Abel,  against  Miller. 


The  an-  /.  L.  Viek^  for  the  defendant,  moved  that  a  case  made 
l»m°not  o^er  ^^^  ^^®  purpose  of  moving  for  a  new  trial  in  this  cause, 
a  case  to  be  and  which  had  been  settled  by  the  circuit  judge  who  tried 
circuit  judge  the  cause,  be  again  referred  to  liim  for  re-settlement.  The 
for  settlement  motion  was  founded  on  affidavits  of  the  defendant's  coun- 

as  to  the  evi- 
dence,  where  sel,  and  of  witnesses  sworn  at  the  trial,  that,  according  to 

iLen^^aeuled  ^^^^^  recolleclion,  some  of  the  testimony  given  at  the  trial 
by    him    ac-  had  been  mistaken  by  the  judge. 

cording  to  the 
practice  of  the 

court ;  unless  £,  Cowen^  conlra,  produced  affidavits  of  the  plaintiff's 
ry  plain  mis-  Counsel,  that,  according  to  their  recollection,  the  evidence 
take.  ^jjg  correctly  stated  by  the  judge. 

Curia,  Where  the  testimony  in  a  case  has  been  settled 
by  a  circuit  judge,  according  to  the  practice  of  this  court, 
we  will  not  examine  its  accuracy  on  affidavit ;  and  order 
it  referred  for  correction,  unless  there  be  a  very  plain  mis- 
lake.  He  hears  witnesses,  and  takes  minutes  of  their 
testimony,  which  he  has  before  him  ;  and  is,  therefore,  more 
competent  to  settle  the  testimony  than  this  court.  The 
motion  must  be  denied. 

Motion  denied. 


Jackson,  ex  dem.    Demont,  against  Sackett  and  Davis. 

an  attachment  '^'  Mumford  iiDoved  for  an  attachment  against  the  de- 
for  not  paying  fendants  for  not  paying  costs,  pursuant  to  a  rule  of  this 
to  a^rule  of^^"^^*  "^'^^  costs  had  been  demanded  of  the  defendants 
TOurt,  where  by  Mr.  C.  pursuant  to  a  power  of  attorney  from  Mr.  M, 
not  demanded  the  attorney  for  the  plaintiff;  but  it  did  not  appear  in  the 

MtitW  ^"to  *®^»^*^  ^^'  ^^^  motion  that  Mr.  C.  had  exhibited  his  pow- 

them,    or  his 

attorney,  the  power  to  demand  them  should  be  exhibited  to  the  party  of  whom  they  are 

demanded. 
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er  to  the  defendants,  to  make  the  demand ;  and,  on  this      utica, 
ground,  ^""e-  ^^^• 

L.  F.  Stevens  opposed  the  motion* 

Mumford  said,  it  lay  with  the  defendants  to  object  the 
want  of  a  power  at  the  time,  and  demand  an  exhibition  of 
it;  otherwise  they  waived  its  production. 

Curia.  We  think  otherwise.  You  must  show  the  de- 
fendants to  be  in  contempt.  For  this  purpose  you  are  re- 
quired to  exhibit  the  original  rule.  It  is  still  more  impor- 
tant that  the  power  should  be  shown.  In  most  cases,  par- 
ties have  knowledge  of  the  rule  taken  against  them ;  or 
may,  at  least,  obtain  knowledge  of  it  by  searching  the  min- 
utes of  court.  The  power  is  a  private  document,  the 
knowledge  of  which  lies  between  the  attorney  and  his 
agent.  The  uniform  practice  has  been  to  require  its  exhi- 
bition.   The  motion  must  be  denied. 

Motion  denied. 


Jackson,  ex  dem.  Abb7,  against  Smith. 

Upon  a  mere  notice,  unfounded  on  any  affidavit,  or  oth- 
er papers,  a  motion  was  made  to  amend  the  declaration  by 
adding  a  new  demise  particularly  specified  in  the  notice ; 
and  Jlnanymous,  (2  CaineSf  261,)  was  cited. 

W.  D.  Ford,  for  the  motion. 

E*  C.  Reed,  contra. 

Curia.  The  motion  must  be  denied.  The  case  cited 
from  Caines  has  not  been  followed  in  practice.  Without 
proof  of  the  fact,  we  cannot  see  the  necessity  of  the  amend- 
ment ;  nor  even  that  there  is  any  action  pending.  Great 
liberality  prevails  in  allowing  these  amendments  ;  but  they 
are  not  merely  of  course.  If  so,  why  not  enter  a  common 
rule  1  Some  reason  for  applying  to  the  court  should  be 


Leave  to 
amend  a  dec- 
laration in  e- 
jectment  by 
adding  a  new 
demise,  will 
not  be  given 
on  a  mere  no* 
tiee  of  motion, 
without  any 
cause  shown 
by  aiBdaTit. 
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rriCA,  sliown  by  affidaril,  or  otherwiae.  The  questioo  of 
^^  1^^  meat  is  one  of  discretiop,  depending  on  raiious  circcni- 
fftances.  Thai  the  person  from  whom  the  demise  is  »ya^a, 
to  be  added,  has  a  subsisting  claim  to  the  premises,  or  fofloe 
other  substantial  reason,  is  usually  required  to  be  sbovm ; 
and  there  are  several  cases  in  which  we  bare  rtixatd  iht 
amendment  for  want  of  this.  {Jackson  v. 
John.  Rep.  483.  Jackson  v.  •Murray^  1  Covcafi 
156.)     The  motion  must  be  denied 

Motion 


Seeber  agmnsl  Yates. 

^  The  declaration,  containing  the  money  counts,  with  a 
»  count  on  a  promissory  note,  the  plaintiff's  attorney  had,  af- 
ter a  judgment  by  default,  inadvertently  caused  the  dama- 
x^  CCS  to  be  aaeessed  by  the  clerk  on  the  note  without  first 
wf  ciMKCi^  eaiering  a  maUc  prwepo  as  to  the  money  counts ;  and  tak- 
ft  tawu!rSiif  ^^  h.s  final  jwi^meot  and  execution. 

»  St      Ou  c£LJ»  gTOQad,  it  was  now  moved,  in  behalf  of  the  de- 
<Ml  ^^'^^^^  ^^^^  (he  judgment  and  subsequent    proceedings 
utol  tUfcM  i*  rfwo.!vf  Se  ««  &$uSe  for  irres^ularity. 

l\c  (&<e  pUioLkifi^  it  was  moved  that  he  might  now  enter 
^j^H^?!^  a  M»fL4  |WM^  a^  to  the  money  counts ;  and  having  thus 
;  amer.vkvi,  r^uhi  h»  Judgment  and  execution. 

D.  Eacktr^  for  the  motion. 
^  .•   *^>      •^*  •^*    ^fBk  Jlstimi,  contra. 

;of 


^mmgm md'      Cw^     The  plaintiff  may  amend,  on  paying  the  costs 
U    wrmtfmi ;  of  \\it  defendant's  motion  :  upon   which  bis  motion  shall 
fl0fi    to    .tt  be  refused 
rtJUtlilK  Rule  accordingly. 


frfMf, 
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UTICA, 
Auff.  13S6. 

The  People 

Anonymous.  ▼• 

Brown. 

On  motion  that  an  arc^ument  take  preference  on  the  cal-     A  tuit  on  a 

°  ^  policy  against 

endar  ;  an  incorporat- 

ed   insurance 

The  Court  decided   that  a  suit  upon  a  policy  of  insur-  entitbd^'  °to 
ance  against  an   incorporated  insurance  company,  was  not  ^"^^J^^^jj^ 
entitled  to  preference  within  the  4(h  section  of  the  **  Act  statute,  (#«##. 
to  prevent  fraudulent  bankruptcies  by  incorporated  compa-  J^  ***  ****  '• 
niesy"  &c.   passed  JiprU  21,  1825,  {sess.  48,  cL  325;)  a 
policy  not   being  a  eontracty  note  or  other  evidence  of  debi^ 
within  the  meaning  of  the  statute.     They  said  it  meant 
some  instrument  which  is,  in  itself,  evidence  of  debt ;   as  a 
note,.,  bill  of  exchange  or  bond,  &c. 


The  People  against  Brown,  late  sheriff  of  Schoharie. 

The  defendant  being  brought  up  on  attachment  for  not  riJlj"%'J3^^n 
returning  a  Ji  fa.f  in  answer  to  the  interrogatories  filed,  the  return  of 
said  that  the  Ji.  fa.  had  been  received  by  his  under  sheriff;  aSiended"by 
and  that  the  money  had  been  collected  ;  and  that  he  had  ^'l^.'^ng    an 

1     ,  11-1  111      Adoitional  in. 

not  returned  the  execution  ;  but  did  not  say,  whether  he  terrogatory. 
had  received  notice  of  a  rule  to  make  the  return  :  and  the  .  T*l*,  ■^^•"ff 

'  is  liable  t»  ai» 

attorney  for  the  plaintiffs  had  inadvertently  omitted  an  in-  attaebmentfur 
terrogatory  to  that  poinU  ^'p'lHiS 

ant  to  a  rule ;; 

Jos.  EdvoardSf  for  the  plaintiffs,  moved  to   amend  by  in-  though  it  nev. 

^    ..,..,  ,  ercame  tohi» 

serting  this  mterrogatory.  ^wn    hands  ^ 

b»t    onljT    to* 

JU.  T.  Reynolds,  contra,  insisted  that  the  amendment  ^^jj*"***  ^ 
was  not  admissible  ;  but 

The  Cowrt  allowed  it. 

This  being  made,  the  defendant  admitted  notice  of  a 
rule  to  return  the^.  fa.    But  then/ 


4t 


CASES  IN  THE  SUPREME  COURT 


VTlCHy 

Aoi;.  1886. 


Reynolds  submitted  whether  he  should  not  be  dischar- 
gedy  on  the  ground  that  the  execution  and  the  money  col- 
lected had  not  come  to  his  own  hands;  but  the  hands  of 
his  under  sheriff.  And  he  cited  The  People  v.  Waters^  (1 
John.  Cos.  137;  Col.  Cos.  76,  S.  C. ;  The  People  v.  GUIU 
landy  7  John.  Rep.  555.)     But 

The  Court  agreed  that  this  was  no  objection.  They  said 
the  remedy  by  attachment,  although  in  form  a  criminal, 
was  in  truth  but  a  civil  proceeding;  and  the  sheriff  was 
liable  for  the  act  of  his  deputy,  the  same  as  in  a  civil  ac- 
tion ;  that  The  People  v.  GUlUand  went  upon  the  very 
great  delay,  and  the  death  of  the  deputy.  The  case  cited 
from  Johnson*s  and  Coleman^s  cases,  has  not  been  followed. 
The  court  look  to  the  sheriff.  They  do  not  know  the  depu- 
ty in  this,  and  the  like  proceedings.  The  sheriff  must 
stand  committed,  till  the  money  and  costs  are  paid. 

Rule  accordingly. 


Where  a 
cause  goes  off 
at  the  circuit, 
beeause  the 
plaintiff  is  not 
ready,  he  can- 
not rccoTer 
the  costi  of 
that  circuit, 
though  he  fi- 
nalljr  succeed 
in  the  cause. 


Jackson,  ex.  dem.  Wells  and  others  against  Breese. 

Ejectment.  Verdict  and  judgment  for  the  plaintiff. 
The  cause  had  been  noticed  for  trial  twice.  On  the  first 
notice,  the  plaintiff  not  being  ready  at  the  circuit,  the 
cause  went  off  for  that  reason.  The  plaintiff's  attorney 
insisted  on  having  bis  costs  of  that  circuit  taxed  in  the 
final  bill ;  and  that  they  should  make  a  part  of  the  judg- 
ment; but 

StorrSf  first  judge  of  Oneida^  before  whom  the  taxation 
took  place,  excluded  them. 

T.  E.  Clarke^  therefore,  moved  for  a  retaxation. 

/.  Plattf  contra. 

Curia.  Judge  Storrs  was  right  in  disallowing  these 
costs.    Where  a  cause  goes  off  at  the  circuit,  because  the 
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piaintiff  is  not   ready,  lie   cannot  recorer  his  costs  of  Ibat     utica, 
cirtuit,  though   he    is  finally  saccessful ;  and  so  we  have    ^^  ^ 
often  decided. 

Motion  denied. 


Ex  parte  Fort. 


J.  A.  Spencer,  tnoved  for  a  mandamus  to  (be  C.  P.  of  ,^  ^  ^    . 

Madison  county,  comroanding  tnem  to  vacate  a  rule  allow-  may  non  pros 

ing    Ratnumr     and    SmaUey,  defendants   in    replevin,    in  Jj*  Pjjij'^J^ 

that  court,  at  the  suit  of  Forty  to  file  a  plaint  nunc  pro  tune,  the  plaint  hM 

The  fads  were,  that  the  clerk  of  Forfs  attorney  had  made  JJJlied^SJ^ 

out  and   delivered   a  plaint  in   replevin  to  (he  sheriff  of  f^lj  ^b«ra  it 

MadUcnj  against  Ratmour  and  Smalley ;  which  was  exe-  by  Uie  pUin. 

cuied.    But  the  attorney,  on  the  fact  coming  to  his  knowl-  ^^  .Jf"  *• 

edge,  being  satisfied   that  the  action  would  not  he,  with-  hands. 

drew  the  plaint:  and  it  was  never  returned.     The  attor-     ^"^  to  tup. 

•  '  port  tne  jno- 

ney  for  Rodnoiir  and  Smalley^  however,  entered  their  ap-  eeedingt,  eTea 
pearance  and  proceeded  to  non  pros  the  plaintiff.  Where-  brooehL  *'Sb6 
lipon.  Fort  brought  error  to  this  cour( ;  and  assigned,  court  may  al- 
among  other  errors,  diminution  in  (he  want  of  a  plaint  in  ft^ant'toile 
the  C.  P.  The  attorney  of  Ratmour  and  Smalley  applied  a  plaint  nim^ 
to  the  C.  P.  who  granted  them  leave  to  file  a  proper  plaint  '^ 
nunc  pro  tunc;  so  that  ForCs  writ  of  error  would  be  de- 
feated ill  this  respect. 

Spencer,  insisted  that  the  plaintiff  had  a  right  to  with- 
draw the  plaint.  The  only  consequence  was,  that  he  for- 
feited (be  bond  which  he  had  given,  to  prosecute  the  suit 
with  effect.  Until  the  plaint  was  returned,  and  the  plain- 
tiff appeared,  the  defendants  could  not  non  pros  him  ;  but 
should  have  taken  their  remedy  upon  the  bond.  (2  Archb. 
Pr.  64.  I  B.  ^  P.  410.)  The  right  to  non  pro»  both  in 
England  and  this  state,  depends  on  statute ;  in  England^ 
on  IS  Car.  2.  St.  2,  c.  2,  s.  S.  (1  Tiddy  412.)  Under 
that  statute,  the  defendant  may  appear  and  non  pros  the 
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UTiCA,      plaintiflT,  though   the  process  be  not  ^returned,     (id.  413. 
Aug.  1828.    .jr  J^f^^^  32.)     But  it  will  be  seen  that  our  statute  on  the 

Ex  parte     ^^^^  subject,  (1  R.  L.  345, .  8>  1 1,)  differs  from  the  Eng- 
Staflford.      lish.     It  requires  the  relurn  of  the  process. 

iS.  Chapman  and   .S.  Stewart^    contra,  cited    CoU  and 
Cain.  Cos.  61  ;  1  ^rchb.  Pr.  228,  9. 

Curia,  The  statute  (1  R,  L.  91,  $.  1,)  makes  it  the 
duty  of  the  sheriff  to  return  the  plaint  to  the  next  court  of 
common  pleas.  It  is,  in  this  respect,  like  any  other  pro- 
cess in  his  hands.  Now,  whether  the  plaintiff  had  a  right, 
in  this  case  to  withdraw  the  process  or  not,  we  think  the 
common  pleas  were  correct  in  the  rule  which  they  made. 
The  defendant  should  not  be  deprived  of  his  non  pros  by 
the  act  of  the  plaintiff  in  withdrawing  the  process.  It  is 
served.  The  defendant's  duty  to  himself,  requires  that  he 
should  defend  his  rights.  He  retains  an  attorney,  incurs 
expense ;  and  his  only  remedy  for  his  costs,  in  ordinary 
cases,  is  by  nonpros.  He  has,  we  think,  the  same  reme- 
dy in  replevin.  If,  as  insisted  by  the  counsel  for  the  re- 
lator, it  is  necessary  that  the  process  be  actually  returned, 
to  warrant  the  non  proSf  this,  of  itself,  shows  the  impor- 
tance of  allowing  process  to  be  filed  nunc  pro  /tine,  in  or- 
der that  the  proceedings  may  be  sustained  in  point  of  form. 
And  more  especially  where  the  process  is  withheld  from 
the  files  by  the  plaintiff. 

The  motion  must  be  denied . 

Motion  denied. 


Ex  parle  Stafford. 

An  appeal  lies  STAFFORD  sued  Faniham  before  a  justice  of  Madison 
SSni^f  i^jufl  county.  He  declared ;  and  Faniham  pleaded  the  general 
OeeinfaTorof  ig3ue.    The  cause  was  then  adjourned.    The  defendant 

the     plainaff,  ^ 

where  an  iisue 

U  joined;  thouf^  th*  dtfendant  do  not  appenr,  and  take  no  ptrt  ia  the  UiaL 
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did  not  appear  at  the  adjourned  day  ;  when  the  justice  heard 
the  cause,  and  gave  judgment  for  Stafford.  Fanikamnp^ 
pealed  to  the  MacUsan  common  pleas.  On  a  motion  before 
them  in  behalf  of  Stafford  to  quash  the  appeal,  on  the 
ground  that,  there  having  been  no  trial  before  the  justice,  a 
certiorari,  not  an  appeal,  was  the  proper  remedy,  they  de- 
nied the  motion. 

J.  A.  Spencer^  now  moved,  {ex  parte^)  for  an  alternative 
mandamus,  commanding  them  to  quash  the  appeal ;  and 
cited  laws  of  1824,  sess.  47,  ch.  238,  p.  294,  s.  36,  and 
Harwood  v.  French^  (4  Cowen^  501.) 

The  motion  was  not  opposed  ;  but 

Per  Curiam.  The  case  cited  was  one  in  which  no  is- 
sue was  joined.  If  an  issue  is  joined,  there  must  be  a  trial 
before  judgment  can  be  rendered  for  the  plaintiff;  though  it 
may  be  ex  parte,  and  like  an  inquest  at  the  circuit.  It  is 
not  the  less  a  trial  of  the  cause,  within  the  words  of  the 
statute,  because  it  is  not  actually  contested,  and  witnesses 
sworn  on  both  sides.  It  does  not  alter  its  character^  wheth- 
er the  defendant  be  present  or  absent. 

The  motion  must  be  denied. 

Motion  denied. 


M 


UTIOAf 

Kng.  ]8i6L 


Prtteott 

▼. 
Roberts. 


Prbscott  against  Roberts,  impleaded  with  Hibbard. 

The  venue  in  this  cause  was  at  first  laid  in  the  count j  one  affidavit 
of  Onondaga;  and  was  noticed  for  trial  and  inquest  there,  of  meriu  to 
at  the  last  March  circuit.  To  prevent  an  inquest,  and  quwt'is^iiuS- 
put  the  plaintiff  to  the  regular  course  of  the  calendar,  the  ci«n^  though 
defendant  filed  with  the  circuit  clerk  the  usual  affidavit  seTeral  times 
of  merits;  and  served  a  copy  on  the  plaintiff's  attorney.  "?"^-^°!^! 
The  cause  not  being  then  tried,  the  venue  was  changed  to  And  if  filed 
the  county  of  Renstelaer,  by  stipulation  between  the  par-  ^  ^^^ 

attorney,  for 
a  eircuit  in  one  county,  it  is  sufficient,  though  the  venue  be  aftervrards  ckenged  to  another 
county,  and  the  cause  be  tried  in  the  latter. 

Vol.  VI.  7 
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ties.  The  plaintiff  then  noticed  the  cause  for  trial  and  in- 
quest, at  the  last  June  circuit  in  Rensselaer^  when  an  in- 
quest was  taken  against  the  defendant  in  the  cause  out  of 
its  order  on  the  calendar ;  no  new  affidavit  of  merits  being 
filed  and  served  by  the  defendant,  in  order  to  prevent  this. 

A  motion  was  now  made,  on  the  part  of  the  defendant, 
to  set  aside  that  inquest,  and  all  subsequent  proceedings, 
for  irregularity  ;  and  6John*  Rep.  19,  2  DunL  Pract.  686, 
and  4  Cotcen,  539,  540,  were  cited  in  support  of  the  mo- 
tion* 

jr.  fVatsanf  for  the  motion. 

/•  Flemings  jun.  contra. 

Curia.  We  held,  (4  CoweHf  540,)  that  a  single  affida- 
vit of  merits  extends  throughout  the  whole  progress  of  the 
cause ;  that  there  is  no  need  of  one  at  every  circuit  at 
which  the  cause  may  be  noticed*  This  was,  however,  of 
a  cause  where  there  had  been  no  change  of  venue.'  The 
affidavit  filed  at  Onondaga  was  not  notice  to  the  circuit 
judge  at  Rensselaer ;  but  it  was  notice  to  the  attorney  for 
the  plaintiff.  This  was  enough.  A  change  of  venue  does 
not  vary  the  principle.  The  motion  must  be  granted.  But 
as  the  precise  point  has  not  before  been  decided,  we  grant 
the  motion  without  costs. 

Motion  granted. 


The  President,  Directors  and  Company  or  the  New- 
Jerset  Protection  and  Lombard  Bank  against 
Thorp. 

A  foreign     "^HE  plaintiffs  were  incorporated  by  an  act  of  the  legis- 
corporation      lature  of    ^ew-Jersey^  reserving    the  right  to  appeal  or 

thiioourt. 

An  d  where,aft€r  suit  commenced,  the  aot  of  incorporation  >va8  repealed,  and  the  pro- 
perty of  the  corporation  rested  in  trostees  who  were  authorized  to  sue,  and  be  substituted 
nnr  the  corporauon  in  suiu  brought ;  on  motion,  the  trustees  were  made  parties  to  the  suit, 
instead  of  the  corporation. 
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modify  the  act  at  any  time.  The  plaintiffs  sued  in  this 
court  for  a  debt  due  to  them.  Afterwards  the  legislature 
of  JfeW'Jersey  repealed  their  charter,  and  passed  a  law 
vesting  all  the  property  of  the  corporation  in  three,  trus- 
tees. This  last  act  was  passed  November  2idy  1825  ;  and 
afterwards,  in  December  of  the  same  year,  the  legislature 
passed  a  supplemental  act^  authorizing  the  trustees  to 
maintain  suits  in  their  own  names  as  trustees  ;  and  provid- 
ing that  they  should  be  substituted  for  the  plaintiffs  in  suits 
before  commenced  in  the  name  of  the  plaintiffs. 


UTICA, 
Ang.   18S«. 


P*  W.  Raddxff  moved  that  these  trustees  be  substituted 
in  this  suit  accordingly.  He  cited  4  John.  Ch,  Rep.  370, 
372,  and  the  cases  there  cited. 

D.  Selden,  contra,  cited  1  Bh  Com.  5\2;  id.  311;  2 
Kyd  on  Corp.  516;  3  Fes.  429,  435;  10  Ves.  352;  8 
Wheal.  488  ;  3  T.  R.  727;  1  H.  BU  123 ;  3  CVancA,  319. 

Cwia.  It  was  very  properly  conceded  on  the  argu- 
ment, by  the  counsel  for  the  defendant,  that  foreign  corpo- 
rations may  sue  here.  Nothing  is  better  settled.  (4  C(m^ 
«n,  529,  note^  and  cases  there  cited.)  Is  this  case,  then, 
distinguishable  in  principle?  We  think  not.  The  act 
does  not  interfere  with  an  existing  remedy  of  our  own.  It 
was  likened  to  the  case  of  the  assignees  of  foreign  bank- 
rupts, who,  as  it  is  held  by  some  cases,  cannot  sue  here. 
(Fid.  4  Cowen^  530,  no(e,  and  cases  there  cited.)  But  the 
cases  are  not  similar.  Though  bankrupt  assignments  are 
sanctioned  by  statute,  they  have  been  regarded  in  the  light 
of  voluntary  assignments  ;  and  when  they  relate  to  choses 
in  action,  we  may  apply  our  own  remedies ;  holding  that 
the  suit  must  still  be  in  the  name  of  the  original  creditor. 
These  trustees  are  a  quasi  corporation  ;  and  come  directly 
within  the  rule  which  gives  an  action  here  in  favor  of  a 
foreign  corporation. 


Motion  granted. 


48  CASES  IN  THE  SUPREME  COURT 

UTICA, 
Aug.  1896. 

y.  Roosevelt  agaimt  Fulton  and  others,  heirs  of  FtdUm 

Fulton 

Biattcnpfo-       I^  covenant  against  the  defendants,  they  pleaded  mm 

'^'^Lnrf'***  iii/rfjftt  eanventionemy  and  riens  per  discent.     To    ihe   lal- 

eepcioos,  can-  ter  plea  the  plaintiff  replied  that  the  defendants  had  suffi- 

Boi  be  heard  ^[^j^i  ]ands  by  descent,  &c.  and  issue.     The  award  of  the 

on  noo-enimi-  ^  ' 

ented motion;  venire  on  the  roll  was  in  the  common  general  form  ;  and 
Soo  ^ai  ^  ^^^  venire  itself  was  in  the  same  form  ;  commanding  the 
pbiBiiff  was  sberiflT  to  summon  12,  &c.  to  make  a  jury,  &c.  between 
SlLm*^  aa  ^^^  parties  in  a  plea  of  covenant,  &c.  without  referring  to 
jBjuDctioa  the  plea  of  riens  per  discent^  or  expressing  the  purpose  to 
of  chancerj.    inquire  into  the  value  of  the  lands  descended,  according  to 

On  a  plea  of  i^^  statute,  (1  A.  L.  317,  8.  4.)  An  objection  was  made 
e«i,tbeTe&iie  to  the  venire  at  the  circuit,  as  irregular  on  that  account ; 
■J^j^"®*  **  bat  the  judge  overruled  the  objection ;  nor  was  the   value 

Tho^  there  of  the  lands  inquired  of  by  the  jury, 
lof&ctthe      Several  other  objections  were  made  by  the  defendant  in 


Tenire     need  the  coursc  of  the  trial ;  and  among  others  that  the  plain- 
The  n!^  tiff  was  going  on  with  the  trial  in  violation  of  an  injunc- 


^.  *!*"  tion  which   had  issued  from  the  court  of  chancery,  enjoin- 

where  there  is  iog  him  not  to   proceed  aginst   the  defendants  as  to  part 
d^St"*'  as  ^  ^^^  moneys  which  he  claimed  in  this  suit ;  and  it  was 
weU  as  an  is-  insisted  that  the  plaintiff  should  not  be  allowed  to  claim 
Meo     ct.      j)^fofQ  the  jury  the  moneys  thus   enjoined;  but  the  judge 
overruled  the  objections;    and  the  defendants   excepted. 
The  bill  of  exceptions  was  settled,  and  the  cause  placed 
upon  the  calendar  for  argument  upon  that  bill. 

C  GroAom,  now  moved  to  set  aside  the  verdict  for  ir- 
regularity ;  and  cited  1  .irchb.  Pr.  156,  159  ;  1  R.  L.  317  ; 
2  Jlrchb.  Pr.  136-7  ;  1    FTen/tf.  PI  43  ;  2  Saund.  7,  tiote. 

/•  /.  Roosevelt^  contra,  cited  Muf.  208 ;  2  Johi.  Rep. 
24,  181;  PkU.  Ev.  226;  1  Munf.  437;  3  Cawen.  622; 
Coop.  Plead.  269;  Mttf.  194;  1  John.  Rep.  287;  GUb. 
Ev.  28 ;  Bull  JV.  P.  232 ;  1  Munf.  394,  403 ;  Phil.  Ev. 
231 ;  Hardr.  472;  Rep.  temp.  Holt,  134;  3  Mod.  141  ;  3 
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East,  365;  18  John.  352;  5  Mass.  Rep.  181-2 ;  JHitf.  193 
1  Esp.  Rep.  43;  4  John.  Ch.  Rep.  619;  1  Ch.  PI.  459 
7  £a«/,  153  ;  8  id.  344;  10  M.  377;  2  tc2  442;  4tU  311 
Ttdd,  1022 ;  2  Camjp6.  Rep.  396  ;  10  JBcu^,  38  ;  16  u^.  39 
1  Phil.  Ev.  237 ;  13  John.  139  ;  1  JbAn.  Ca«,  436  ;  4  Jb&n. 
J{q9.  510;  1  ^rchb.  159. 


Cfirio.  The  questions  properly  in  the  bill  of  exceptions 
can  not  be  heard  now.  The  only  point  which  we  can  de- 
cide  on  non-enumerated  motion,  is,  whether  the  venire  was 
regular,  being  in  the  general  form  ;  and  we  think  it  was. 
Because  a  jury  are  required  by  law  to  find  any  matter  spe- 
cially, it  does  not  follow  that  the  venire  should  contain  that 
matter.  Wherever  there  is  an  issue  or  issues  of  fact,  the 
venire  is  general,  *^to  make  a  jury  between  the  parties,  in 
such  a  plea,  because  they  have  put  themselves  upon  that 
jury."  This  reaches  every  case  except  the  single  one  cited 
from  Archbcld  by  the  counsel,  where  there  is  a  demurrer 
or  default  as  well  as  an  issue  of  fact.  There  the  venire 
cannot  say,  generally,  the  parties  have  put  themselves  on 
a  jury.  This  is  only  true  of  part.  Hence  the  ventre  tam 
guoMf  which  is  almost  the  only  exception.  There  are 
many  other  cases  in  which  the  jury  are  required  to  find 
specially,  without  any  special  venire.  In  replevin,  they  are 
required,  if  the  distress  was  for  rent,  to  inquire  of  two 
things  ;  the  amount  in  arrear,  and  the  value  of  the  goods 
distrained.  This,  too,  is  by  statute  ;  but  a  special  venire 
was,  we  presume,  never  thought  of  in  such  a  case. 
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Aug.  1SS6. 


Motion  denied. 


50  CASES  IN  THE  SUPREME  COl~KT 

Aug.  1836. 

"  T.  "*"         Van  Deusen  agaaut  A.    Browex,  J. 

Browcr.  BrOWER   AND   C.   M.   Bl 

Id    a    doo-  * 

bukbtoMtkm  This  actioD  wos  assumpsit  afmiBst  tiie  A*nwiAiy.«  sa 
luit%  tlie  beirs  at  law  of  Aanm  Brtmtr^  dtc^aaeaL,  The  eapum  orf 
^2^^  ""2[  rejpowJflufwR  was  retamed  lerred  gb  iH  dis  defisodanta^ 
dbfti  tlicj  ap.  in  AmpiM  term,  1820.  dL  and  /.  Bnmwr,  ftooc  aihiits» 
appeared  and  pleaded  the  geDeral  iisae.  The  achsr  cwo  de- 
findinu  bein^  tbes  asd  fcill  isiL£is,  the  ptaiiid^  at  the  Oe- 
tfAv  tecTzi,  1^%^  cftf.aT»*d  a  r^^e  that  thej  appear  by  aonne 
pm^Saa^  ^  Sfy  isj%  2±er  perKoal  service  of  the  rule  ;  or 
c&ifc£  t^  yfac^tf**  iLZ^amey  sca&cjd  have  latve  to  appatnt 
^ulft  Ak  Sx  tjuear  fTZLrdistA,  ajMl  enter  their  appearance. 
SerrLos  cf  :Le  rzLst  s^ciszg  Ciade  aec«nli]iglj,  and  they  not 
appearsA^  «&  iritg  as  afidarit  cf  the  Kryice,  the  plaintiff 
excs^ed  hi*  mus  Sx  ihe  appoBDixcemt  of  JMa  Ak,  a  nomin- 
^^      al  fTzardiaa«  hAri&e  w>  real  exkteiice. 

The  caoae  wa:i  a^ervaids  tried  on  the  general  issae  aji 
7i  to  the  other  deieadimts ;  ajMl  no  defence  of  rtnu  per  &caU 
^  ^  was  ntterpofied.  la  frfiniif  term,  ISSo,  the  plaintiff  en- 
of  "jUk jDiM  tered  a  judgmenc  for  the  plaintiff  genefallj  against  all  the 
defendants^  upon  the  rerdsct  against  the  adults,  and  on  mil 
Mra»  Sctt^  au$  lo  ih«  iuihatsL 
wbvm  ^«^-^  A  fi*  /tt«  watf  issued  against,  and  levied  on  the  property 
.^/f?""^  **  o(  aM  th<*  deHirndants  before  one  year  had  elapsed  after  the 
hf    dt^  judgooeac     No  return  day  was  mentioned  in  this  execu- 

B^   ^.^s^  «.,.■.«  .^  u„  i„a^^  «d .« 


ibo^it^Ma  subsequent  proceedings.     He  cited  8  TUd^  854 ;  13  John. 

toe  a'acnl  M^ 
TW  wwUm  ci  yjm^lng  m  tkc  nmc  in  thm  mptcS  m  tbt  cam  of  tiein»  as  of  personal 


If  thij  do  HOC  to  plead,  the  pbuntiiT  oMy  ukt  jodeoKOV  tither  gtiicrmlly>  or  of  ass«u 
diteendod^  at  hk  eieetioa. 

Exaeacaon  agaJiMt  iofiuit  hain  eaniKH  iasoa  till  a  year  after  judgment. 

Bui  where  aooie  of  the  hetra  are  adalta,  it  may  ianie  against  them  short  of  the  rear. 

ffiMaedafainet  both  abort  of  the  year,  it  may  be  so  amended  as  to  afiect  only  the  adults. 

Where  the  pkdntiff  appeate  for  in&nu  Irf  a  nominal  guardian*  the  court  will,  at  any 
thiM  hefer«  the  Judgment  le  ftnally  executed,  let  them  in  to  plead,  the  judgment  sunding  as 
Mesrilf* 

KfieiitlMi  amtfidtd  m  to  the  return  day. 
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But  no  laches  can  be  imputed  to  the  infants  ;  and  if  any 
one  will  put  in  an  advantageous  plea  for  them,  it  should  be 
received.  Let  the  default  as  to  them  be  set  aside,  provided 
they  appear  by  guardian  in  two  months :  the  present  judg- 
ment, however,  to  stand  as  security. 

No  costs  are  allowed  on  either  side. 


Rule  ;  That  the  motion  to  set  aside  the  judgment  and 
execution  be  denied  as  to  Aaron  and  John  Brouer ;  but 
granted  as  to  the  other  defendants ;  that  the  plaintiff  have 
leave  to  amend  his  execution  by  inserting  a  return  day ; 
and  so  that  it  shall  be  operative  against  the  estates  of  Aa^ 
ron  and  John  Brotoer  only ;  that  the  default  against  the 
other  defendants  be  set  aside,  provided  they  appear  in  two 
months  by  a  real  guardian,  the  present  judgment  standing 
as  security ;  and  no  costs  of  this  motion  to  be  allowed  on 
either  side* 


Wher*  a 
question  of 
law  ariMS  be* 
lore  refeiees, 
which  if 

brought  be- 
fore the  eu- 
preme  court, 
and  decided ; 
they  will  or* 
der  a  special 
entry  on  the 
record,  eo  as 
to  present  the 
same  question 
to  the  court  of 
errors* 


W.  Gould,  Banks  and  6.  Gould  again$i  Ogden. 

Assumpsit  for  goods  sold,  &c.  with  the  other  common 
counts.  Plea,  non-assumpsit,  with  other  pleas,  and  a  no* 
Uoe  of  set  off. 

The  cause  was  referred  on  the  defendant's  motion  ;  and 
the  question  before  the  referees  was,  whether  certain  pay- 
ments made  by  the  defendant  to,  and  receipted  by  S.  Gould^ 
should  be  applied  to  the  demand  in  favor  of  the  plaintiffs. 
The  referees  allowed  the  payment ;  and  reported  only 
j|(3,70  in  favor  of  the  plaintiffs.  The  report  was  signed 
JVoo.  20thf  1823 ;  and  being  filed,  notice  was  given  of  a 
motion  to  set  it  aside  on  the  merits,  at  February  term, 
1824.  In  February  term,  1825,  the  motion  was  denied. 
The  defendant,  on  the  29th  of  April  last,  gavejnotice  of  tax- 
ing his  costs. 

The  motion  to  set  aside  the  report  was  founded  on  the 
sole  affidavit  of  the  counsel  for  the  plainiiflb ;  and 
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J.  Uoyt  now  moved  (hat  the  defendant  be  required  to  utica, 

incorporate  that  affidavit  in  his  judgment  record;  so  as  to  ■*•*-  '"•■ 

enable  the  plaintiffs  to  bring  error  upon  the  decision  of  the  ^T^"'^^ 

referees ;  and  cited  Reid  v.  7%e  Rmatelatr  Glasi   Factory,  c«ykJS5i, 
(S  Coam,  387.) 

/.  I^att,  contra. 

Curia.     Take  a  similar  rule  to  the  one  granted  in  Heid 
V.  The  Renttelaer  Glass  Factory,  (3  Cowm,  389.)  (a) 

Rule  accordingly. 

(a)  Vid.  S.  C.  on  error,  S  Ctutu,  SB7 ;  when  the  prMUo*  MJopled  br  the 
luprecne  court  wu  Mutottoned. 


Ex  parte  Caikendoll. 


In  December  term,  1825,  of  the  Orange  C.  P.  a  cause  tIm  kOd*. 
was  tried  between  Cayket^doll  plaintiff,  and  Vtm  jBomel,  in-^^?"*' 
defendant.  The  action  was  assumpsit ;  and  the  jury  found  wived  uebow 
for  the  plaintiff,  $60  damages.  LS^  ^ 

Afterwards,  three  of  the  jurors  made  affidavit  that  the  their  TenUetj 

,  ,  .  .   r       3         ■         unIeMtheiiiig> 

action  was  brought  on  a  written  agreement  for  drawing,  take  i*  prodn- 
rafting  and  running  boards,  by  the  plaintiff,  for  the  defend-  wdbyeirenm. 
ant;    that  the   price   fixed   by  the  contract   was  9>.  per  uag  at  the  ut 
1000  for  drawing,  and  lOj.  for  rafting  and  running;  and  ^„"iklit'to 
(bat  in  calculating  the  sum  to  be  allowed  the  plaintiff,  the  &  mUdirection 
jury  multiplied  the  number  of  boards  drawn,  by  19  instead  <>"''•]»"'«* 
of  9,  which  made  about  $60.     That  the  jury  intended  to 
allow  for  the  drawing  only ;  and  the  deponents  believed 
(ha(  the  mistake  arose  from  the  jury  reading  19  for  9,  in  the 
agreement,  (which  was  delivered  to  (he  jury,]  and  sup- 
posing (bis  was  the  sum  fixed  for  drawing  only  ;  that  they 
did  not  discover  their  mistake  till  the  day  after  the  verdict, 
when  it  became  a  subject  of  anxious  inquiry  among  them 
how  the  misuke  should  be  rectified. 

On  these  affidavits,  the  C.  P.  granted  a  new  trial. 

Vol.  VI.  8 
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CASES  IN  THE  SUPREME  COURT 

A  motion  was  now  made  for  a  maDdamus  comouuidiog 
the  C.  P«  to  vacate  their  rule  for  a  new  trial,  and  give 
judgment  according  to  the  verdict. 

C.  Mondly  for  the  motion,  cited  t  T.  R.  281 ;  5  Burr. 
2667. 

CwriOy  per  Sutherland,  J.  The  decision  of  the  court 
of  common  pleas  cannot  be  sustained.  It  is  certainly  well 
settled,  that  the  affidavits  of  jurors  cannot  be  received  to 
show  a  mistake  in  making  up  their  verdict ;  and  we  never 

intended  to  detract  from  that  rule  in  Sargtami  v. , 

(  5  Covcefij  106.)  In  that  case,  the  counsel  advanced  an 
erroneous  rule  of  damages  to  the  jurj^,  which  was  not  cor- 
rected in  the  charge  of  the  judge.  The  jury  were  in  this 
way  led  to  adopt  the  rule.  We  considered  these  circum- 
stances equivalent  to  a  positive  misdirection  of  the  judge  ; 
and  allowed  the  affidavits  of  jurors  to  be  read,  showing 
that  they  were,  in  fact,  misled.  It  was  impossible  to  make 
OQt  what,  in  truth,  operated  as  a  misdirection  of  the  judge, 
in  any  other  way.  Misdirection  is  a  very  usual  ground  for 
granting  a  new  trial ;  and  the  case  cited  establishes  merely, 
that  a  set  of  circumstances  may  amount  to  the  same  thing ; 
and  may  be  shown  by  the  affidavits  of  jurors.  Farther 
wa  did  not  mean  to  go ;  and  we  expressly  disclaimed  the 
idea  of  trenching  on  any  of  the  cases  which  had  refused  to 
hear  the  affidavits  of  jurors.    The  motion  must  be  granted. 

Rule  for  an  alternative  mandamus. 


Johnson  agahul  Gat. 

j^^^J^J*^  Jj  This  cause  being  referred ;  and  the  referees  having  con- 
tbe  «M,  on  vened  to  hear  it,  the  defendant's  counsel  moved,  on  the  af- 
EaMii^  before  ^^^"^'^^  of  the  absence  of  a  material  witness,  to  put  off  t  he 

tlMiiLU  nota 

Hmdatlon  for  a  rule  on  the  inbject,  in  the  fapreme  court. 
Whether  they  may  impose  eoete  as  the  condition  of  adjoaniin]r  ?    QiMtrt . 
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bearing.    Tbi>  waa  objected  Lo  by  ibe  plaintilT's  couiue],      utica, 

unlesB  Ibe  plainliflT'a  costa  of  preparing  for  ibe  hearing  were  '^-  ^^'^ 

first  paid.     But  ibe  referees  doubting  tbeir  power  to  impose  ^"^^^ 
this  condition,  though  they  agreed  that  the  costs  should  be  *■ 

paid,  adjourned  uncondilionaliy.  ^'*' 

W.  H.  JUaynard,  now  moved  for  a  rule  against  the  de- 
fendant, that  he  pay  the  costs,  (which  bad  been  taxed,)  or 
that  an  altacbmeal  issue. 

C.  P.  Srklaad,  contra,  cited  I  R.  L.  516,  s.  Z;  Jac 
Jjoto  X>ict.  ^lachmeiU. 

Curia,  Any  order  or  direction  as  to  cosls,  which  referees 
may  make,  is  no  foundation  for  our  interference  by  attach- 
menl.  Nor  is  it  necessary,  in  this  case,  for  us  lo  say, 
whether  they  have  power  to  impose  the  payment  of  costs 
as  the  condition  of  an  adjournment. 

Motion  denied. 


Dog  agamsf  Roe. 


Tan  was  a  case  made  on  trial  of  a  feigned  issue  of  dctii-  Then*. 
inrti  vd  non,  directed  by  Ibe  judge  of  the  6th  circuit,  silting  ^^"qol*"^ 
in  equity.  eemral,    bur 

The  judge  of  that  circuit  tried  the  cause  at  law.  The  new  trial,  on* 
cause  being  on  Ihe  calendar  of  the  present  tena  for  argu-  °"^'''?^,"^ 
meat  upon  the  case,  aftipiediMue 

OTdnod  by  a 

J.  Plait  moved,  on  the  authority  of  Dot  v.  Roe,  (I  Cov>-  ^^^^^^ 

en,  216,)  to  strike  it  off.  The  proper 

MUTM    1»,      M 

/.  ^.  Spencer  said  that  case  was  distinguishable  from  ^^  'ZhjJi 
this ;  not  only  as  being  an  issue  on  a  bill  filed  for  a  divorce,  «niared  Umw- 
bot  alw  as  arising  under  the  old  organization  of  the  judicia- 
ry ;  when  the  judge  who  beld  the  circuit  had  no  chancery 
powers.  Here  the  very  judge  who  orders  the  issue,  tries 
the  cauae  at  the  circuit ;  and  reviews  it  on  a  motion  for  a 
new  triaL 
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fTTic^  Cmria.     We  do  not  mean  to  say  thai  we  have  not  power 

Aog    i^M.    1^  ||^|^|.  ii^^  ^a^^  ^  \^i  ^^  think  the  moet  proper  course  is  to 

^o^^       mov'e  in  the  court  of  e^^uity. 


V. 


Miscan  Motion  granted. 


Adaxs  agamit  Mt^yov, 


A  pbB  «rv«d      MoTioir,  by  the  defendant,  to  set  aside  the  plaintifT's  ver- 

■S^  .^^x!  ^'^^  ^  irregularity. 

cdpiia  inftb-      The  action  was  a  bailable  one.     The  defendant  put  in 

itb».     eral  iasue  to  the  plaintiff,  the  tAik  of  .^Iprti  last.     On  the 
^^^tj^  SOcA,  the   plaintiff  gave  notice  of  exception  to  the   bail. 
The  defendant  then  gave  notice  of  moving  for  an  order  to 
ri4(W>  mitigate  bail;  and  that  two  substantial  persons  would  jus- 
i  ¥^  tify  as  such,  on  the  90ik  day  of  Mei^.     On  that  day,  the 
to  th«  amount  of  bail  was  fixed  by  the  commissioner;  and  a  jus- 
tification took    place    accordingly ;    whereupon,    without 
waiting  for  a  new  plea,  the  plaintiff  immediately,  on  the 
tame  day,  served  notice  of  trial,  for  the  following  June  cir- 
cuit; when  he  took  an  inquest.     This  was  on  the  9lA  of 
•lime.     On  the  dOlA  of  /ime,  the  plaintiff  was  served  by  the 
defendant  with  a  copy  of  the  former  plea. 

/•  H.  Oftramy  for  the  defendant,  now  insisted  that  the 
first  plea  was  a  nullity,  on  the  ground  that  the  bail  had  not 
become  perfect  when  it  was  served. 

•4.  Danoy  contra. 

Curia.  It  is  impossible  to  sustain  this  proceeding. 
Here  was  no  bail  for  any  substantial  purpose,  when  the 
first  plea  was  served.  This  has  been  decided  over  and 
over.  (2  Cawen,  622.  1  id.  54,  60,  226.)  In  the  two 
last  cases,  the  plaintiff's  attorney  returned  the  pleas,  on 
the  ground  that  bail  was  not  perfect ;  but  there  is  no  need 
of  this  ceremony.    Whether  he  do  it  or  not,  the  plea  must 
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be  regarded  as  a  mere  nullily  ;  and  the  plaintiff  may  lake 
hJB  default,  even  afier  tlie  bail  have  justified,  (I  ^rckb. 
112,  4  T.  R.  578,)  except  in  the  case  of  a  plea  in  abate- 
menu  (t  ^rchb.  113.  3  East,  406.)  The  justification 
does  not  make  the  plea  good  in  the  plaintiff 'a  hands ;  nor 
will  his  filing  common  bail  have  (hat  effect,  after  he  has  re- 
fused a  plea  for  want  of  special  bail.  (I  Coieen,  226.) 
The  course  of  the  plaintiff  was  to  wait  the  four  days  after 
justification  ;  and  (hen  lake  his  default  for  want  of  a  plea, 
according  to  the  7th  gen.  rule  of  ^pril  term,  1796.  This 
caae  U  the  stronger,  inasmuch  as  the  plaintiff  virtually  de- 
clined the  plea,  by  excepting  to  the  bail.  K  he  had  intend- 
ed that  it  should  become  good  without  any  new  service,  he 
should  have  received  it  specially,  and  given  tkotice  of  this 
to  the  defendant's  attorney. 

Motion  granted  with  costs. 


Harvet  and  Walker  agamst  Bardwell  and  others. 

A  HOTioif  was  made  in  behalf  of  the  defendants,  that 
(he  judgment  for  the  plaintifi)',  tu  to  costs,  be  set  aside  ;  and 
that  the  defendants  be  allowed  Iheir  costs. 

The  action  was  debt  for  the  penalty  of  $500,  on  sealed  ar- 
ticles between  the  parties,  by  which  the  defendants  (among 
other  things)  agreed  to  pay  certain  moneys  to  the  plaintifld. 
The  breaches  assigned,  were  in  the  non-payment  of  the 
moneys.  The  same  articles  contained  various  covenants 
on  the  part  of  the  plaintiffs,  to  the  defendants.  On  the 
penalty  for  the  non-performance  of  these  covenants,  the 
defendants  had,  shortly  after  the  commencement  of  this 
suit,  brought  their  action  against  the  plaintiffs,  and  ob- 
tained judgment  with  full  costs.  In  the  suit  brought  by  the 
defendants,  there  was  a  reference  ;  and  all  matters  of  dis- 
pute arising  under  the  articles,  except  the  subject  matter 
.  of  (his  suit,  were  heard  and  passed  upon  by  the  referees, 
who  reported  for  the  defendants  16  dollars;  so  that  the 
qoealion  in  this  suit  was  confined  merely  to  the  amount  of 


bond,    or     of 


judgment  ii 
properly  (or 
the  penally  in 
all   caeet,  e>- 

duced  by  ut- 
qff  under  (he 
ilal.  1  R.  L. 
515,   IB. 

And   where 
the  psnelly  of 

500  dollar!, 
though  the 
money  due 
weeonly'lM; 
htU,  that  the 
plain  tiff  recoT- 
er'atg,  (bould 
have  niU  com. 
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0TICA,      moneys  due  to  the  plaiDtifls.     This  cause 

Au^     IMS.     --jj    -,„J    ^L       rt^f^rt^ 


red,  and  the  referees  passed  upon  ihe  claim  of  the 

iHbj  reporiiiig  j(14  in  their  favor.     They  eoterod  sp  jjoi^ 

ment  for  the  penalty  with  full  costs. 

/•  Diekion  for  the  motion. 

C.  Perldns^  contra. 

Curia.  The  demand  of  the  plaintifli  having 
rowed  down  lo  a  money  claim ;  and  their  bei^  m 
of  the  penalty  to  secure  further  breaches ;  and  tbs 
ges  reported  being  only  14  dollars,  and  below  what,  m  a 
judgment,  would  carry  costs,  the  question  ii^  wbeifaer  the 
penalty  or  the  damages  were  the  proper  measure  of  the 
judgment.  When  that  is  ascertained,  we  have  a  test  for 
the  costs.     (IS  John.  Rep.  345.) 

The  case  of  Alendorph  v.  StkUe^  (2  dnten^  412,)  was 
one  of  set-off,  within  the  statute,  \  R.  L.  515, 16.  It  was 
this,  which  led  to  the  distinction  mentioned  by  the  court, 
between  bonds  for  performance  of  covenants^  and  money 
bonds.  Where  the  latter  are  in  question  upon  a  set*off, 
the  sum  really  due  is  the  debt ;  and  the  judgment  goes 
accordingly,  either  for  plaintiff  or  defendant.  Except  in 
the  single  case  of  set  ofl^  all  bonds  and  agreements  secur- 
ed by  a  penalty,  stand  on  the  same  footing ;  and  the  plain- 
tiff recovers  costs  according  to  the  penalty.  The  case  of 
set-off  is  m  gaimt,  and  stands  upon  the  statute  provid- 
ing for  that  alone.  ( Vid*  2  John*  Cos,  406.  10  John.  Rep, 
219.    IS  id.  S45.    5   Cowfn,    424.    2  Cain.  Rep.  107.) 

The  motion  must  be  denied  with  costs. 

Motion  denied. 
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UTICA, 
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Clarke  agaiml  Spencer.  ^^^^^^^^ 

^  Ex  fMLite 

General  indebitatus  assumpsit  On  the  application  of  ^  judAe  at 
the  defendant's  attorney  to  a  commissioner  having  power  e^uunbon  htm 
to  do  chamber  business  of  a  judge  of  this  court,  he  made  orderT^ir^ 
an  order,  "  that  the  plaintiff 's  attorney  deliver  to  the  de- ^^*"?^*"«>P- 
fendant's  attorney  a  copy  of  the  receipt,  which  is  the  evi-  which  are  eri. 
dence  of  the  payment  of  the  money  for  which  this  suit  is  ^^  J"  ^ 
brought ;"  and  in  the  mean  time  (hat  all  proceedings  in  adrerMry. 
the  suit  be  stayed. 

A  motion  was  now  made  to  set  aside  this  order,  on  the 
ground  that  the  commissioner  had  exceeded  his  powers. 

H.  WelUsy  for  the  motion,  cited  19  John.  268;  1  Cow- 
eiCs  Rtp.  574. 

B.  D.  Jfoxon^  contra,  cited  1  Cowm^  571 ;  2  ^rchb. 
Pr.  197, 198. 

Ciiriii.  In  JVUlii  v.  BaUey,  (19  Jolm.  268,)  this  court 
declared  they  had  not  adopted  the  English  practice  of  al- 
lowing these  orders  at  Chambers.  Aside,  therefore,  from 
the  question  whether  even  this  court  would  order  copies 
of  papers^  which  are  not  the  direct  foundation  of  the  suit  or 
defence,  to  be  furnished,  the  motion  must  be  granted. 

Motion  granted. 


Ex  parte  Decker. 


Baker  recovered  judgment  against  Decker  in  a  justice's  bond  cxecSS 
court  of  the  county  of  Steuben,  whence  Decker  sought  in  blank,  and 
to  appeal.  For  this  purpose,  within  the  time  limited  for  a^'^^n^  |^ 
appealing,  the  requisite  bond  was  prepared,  with  a  blank  ^"    ''P  5"<^ 

cannot  be   al- 
tered by  him,  afUr  he  has  filled  the  blanks,  and  delivered  the  bond  to  the  justice. 
Whether  a  parol  power  to  fill  the  blanks  and  perfiect  the  bond,  was  valid  7  ^iMSre. 
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Ex  parU 
Decker. 


for  the  penalty  and  the  amount  of  the  judgment ;  and  ex- 
ecuted by  Decker  and  a  surety.  This  they  delivered  to 
the  subscribing  witness,  with  oral  power  to  fill  up  the 
blanks  according  to  the  judgment ;  and  also  to  make  any 
other  alterations  necessary  to  render  it  valid  according  to 
the  statute.  The  witness  carried  the  bond  to  the  justice  ; 
and  on  learning  the  amount  of  the  judgment,  filled  up  the 
bond.  Afterwards,  and  still  within  the  time  for  appealing, 
supposing  the  bond  to  be  defective  in  other  particulars, 
the  witness  requested  the  bond  of  the  justice,  for  the  pur- 
pose of  making  it  perfect.  The  justice  refused  his  con- 
sent to  the  alteration,  declaring  that  he  did  not  think  it 
proper.  But  the  witness  took  the  bond  and  added  the 
clause  obliging  the  obligors  to  pay  the  judgment  before  the 
justice^  with  interest  and  costs  of  the  appeal^  4*^. 

The  justice  made  the  proper  return  ;  but  the  C.  P.  dis- 
missed the  appeal,  on  the  ground  that  the  authority  of  the 
witness  was  by  parol. 


Wm.  M.  Oliver,  now  moved  for  a  mandamus  command- 
ing the  court  to  proceed  in  the  cause.  And  he  relied 
mainly  on  Textra  v.  Evans,  cited  in  Master  v.  MMer,  ( 1 
JSmstr.  228,)  which  was  the  case  of  a  bond  executed  with 
blanks  for  the  name  of  the  obligee  and  sum ;  and  deliver- 
ed by  the  obligor  to  an  agent,  for  the  purpose  of  raisir.g 
money.  The  plaintiff  lent  money ;  and  the  agent  filled 
the  blanks  accordingly,  and  delivered  the  bond  to  the 
plaintiff.     On  non  est  factum^  the  bond  was  held  good. 

He  also  cited  11  John,  169  ;  4  td.  54  ;  18  id.  499. 

The  motion  was  not  opposed  ;  but 


Per  Curiam.  The  common  pleas  decided  correctly. 
Though  the  agent  might  have  had  power  to  correct  the 
bond  on  its  delivery,  (a  point  which  it  is  not  necessary  to 
decide,)  he  certainly  had  no  right  to  tamper  with  the 
bond  in  this  way.  He  could  not  alter  it  again  and  again 
at  his  discretion.  Such  a  general  power  cannot  extend 
beyond  the  time  of  delivery.  Its  force  was  spent  on  filling 
up  the  blank. 

Motion  denied. 
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Ex  parte  La  Faroe-  La  n^ 

O.  C.  Bronton  moved  for  a  mandamus  (o  ibe  judges  of  OnmMwBftr 
the  C.  P.  of  Jefferson  couoly,  commaDdiog  them  to  vacate  btadiaKtbeilt 
a  rule  quashing  an  appeal,  by  La  Forge,  from  a  judgment  ^^  i^t£ 
before  a  justice  against  him,  at  the  suit  of  Fuiler  ^  Everli.  mattarofJ.L. 

No  coats  were  actually  paid   to  the  justice,  on    serving  i^^^  ^i 

the  notice  of  appeal :  but  La  Forge  directed  him,  in  wriline,  ■*  ■wt  ">di  u 

1  ,  -  °    .         ,  ,  ■  .  .       .      .         •ntilUiw  M  ta 

to  cnarge  the  costs  in  account  agamst  nim,  which  the  jus-  prarmt      im 

lice  did ;  and  made  an  affidavit,  (which  was  lead  in  tha  C-  '^^  ""^ 
P.  on  the  motion  to  quash  the  appeal  for  this  cause,)  that  u       u>pm1 
he  accepted  this  direction  for  the  costs.  irteoSjS 

ea«u  niut  be 
/.  ^.  Spencer,  contra,  objected  to  the  reading  of  the  af-  iiunot ln£ 
fidavil  on  which  the  present  motion  was  foaaded,  on  the  po^"  of  *• 
ground  that  it  was  entitled,  "  Sup.  Court.  In  the  matter  of  wura  tte 
John  La  Forge  against  the  judges  of  the  court  of  common  ^^^a^Z 
pleas  of  Jefferson  county."  in  •eoaiut  »■ 

(«iiMt]upny 

Curia.  This  is  not  such  an  entitling  of  the  affidavit,  aa 
comes  within  the  rule  relied  on,  that  an  affidavit  entitled 
cannot  be  read.  It  is  not  entitled  in  any  cause  as  pending 
in  this  court. 

As  to  the  merits  of  the  motion,  however,  clearly  there 
was  no  payment.  The  writing  was  a  mere  acknowledg- 
ment that  La  Forge  owed  the  costs ;  and  a  request  that 
they  should  be  charged  to  him.  To  entitle  bim  to  an  apt- 
peal,  the  party  must  comply  strictly  with  the  terms  of  tha 
statute.    The  money  must  be  actually  paid. 

Motion  denied. 
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Bankof  Utica  rp^j^   PRESIDENT,  DIRECTOR^  AND   CoMPANT  OF   THE  BaNK 
Hillard.  OF  UtiCA   aga\Mi   HiLLARD. 

The  English  J.  •d.  SpenceVy  for  the  defendant,  moved  for  a  rule  upon 
S^'ilijl^rty  ^^^  plaintiffd,  that  they  furnish  fo  the  defendant's  attorney 
to  furnish  pa-  copies  of  ceriain  entries  made  in  their  books  relating  to 
coT^es'to  *be  ^h®  ^^^^  which  they  had  declared  on  in  this  cause,  or  al- 
taken,     thus  low  some  proper  person  to  inspect  and  take  copies  of  their 

furnishing  evi-  ,      , 
dence  against  DOOks. 

S^^nado^      '^^  ^^^^^  ^''^^^^  ^-    ''^y'^'*>   (^    ''^^'-   ^67 ;)    Gold, 
ud  hy  tht  BM' Schmidt    V.   Marryaty   (1    Campb.  Rep.  561,  2;)    Potts  v. 

S^pt  wh^  ^dair,  (1  Anstr.   259,)  and   Gabhit  v.  CavmdUh,  (2  Mstr. 

the    paper    is  547.) 

the  immediate 

foundation   of       ^    ^        ,  ,  mi  .     .  .        ■ 

the     action ;      S.  Beardsley^  contra.     This  is  not  a  motion  by  corpora- 

and  in  a  few  ^^^q  who  have  an  interest  in  the  books  soug:ht  to  be  in- 
other  cases  de-         '  ° 

pending  on  spected  ;  but  by  a  mere  stranger,  who  has  no  right  to  look 
cunMUmces?"^'  ^^^^  ^^®  private  account  books  of  his  adversary.  There 
Motion  to  in-  is  no  difference,  in  this  respect,  between  a  corporation  and 
books  of  a  ^  private  person.  Wlien  the  writing  sought  to  be  exam- 
bank,  or  com-  jjjej  dQgg  jjQt  constitute  the  immediate  foundation  of  the 

pel    them    to         . '  _   ^  ,  .„  ,  , 

allow    copies  action  or  defence,  the  court  will  not  order  an  inspection,  or 
denim]  *^*"'  a  Copy  to  be  delivered,  except  in  cases  where  forgery  is  al- 
leged, or  in  actions  on  policies  of  insurance. 

Curia-  It  seems  by  one  of  the  cases  cited  in  support  of 
this  motion,  that  the  English  courts  go  great  lengths  in 
granting  the  description  of  order  applied  for.  It  is  granted 
by  a  judge  at  chambers ;  and  the  party  is  compelled  to  fur- 
nish evidence  to  the  full  extent  of  what  he  would  be  bound 
to  do  on  a  bill  of  discovery.  This  practice  is  of  recent  ori- 
gin in  England,  It  has  not  been  adopted  by  this  court; 
and  we  have  often  declined  to  follow  it,  on  motion  to  com- 
pel the  party  to  furnish  evidence  in  this  way  against  him- 
self, except  in  certain  cases ;  as  where  the  instrument  to 
be  inspected  or  copied  is  the  immediate  foundation  of  the 
action ;  and  in  a  few  other  cases,  depending  on  peculiar 
circumstances.     {fVUttsv.  BaUeyj  19  Jok$u  268,  9.) 
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We  Bee  no  reason,  in  the  inslance  before  us,  for  going  dtica, 

fnrther.  *■«■  »8M. 

Motion  denied,  (a)  Oihwi 

(■>  Vid.5  Cowrii,419,  S.C.  hni  Clark  t.  Spmcrr,  ante,  69.  DsQniw. 


OsHiEL  f^mwl  De  Graw,  impleaded  with   Rogtri  and 
Rogert. 

CoTEifAifT,  on  a  bond  given  by  De  Grav),  as  surety,  un-  Sarrica  of  a 
der  the  etalute  authorizing  an  appeal  from  a  justice's  court,  ^^^i^n  tS" 
condttroned  (o  prosecute  the  appeal,  &c.  city  or  JCm. 

Forfc,  by  sflir- 

Jas.  Eduards,  for  the  defendanf,  moved  to  set  aside  a  dwrVtbao^ 
default  for  not  pleading  ;  and  thai,  on  the  defendant's  pay-  fiM,noi>n«b^ 
ing  the  penalty  of  the  bond,  which  was  100  dollars,  with  £cc,  and  the 
costs,  into  court,  all  further  proceedings  be  stayed,  &c.  ^^^  b  a'm' 

W.  Muloekf  contra.  wn-ico. 

SerriM  of 

The  facta  are  stated  by  the  court.  ^"f Vn  at 

torney  in  tha 
Curia.  The  motion  to  set  aetde  the  default  must  be  ^J-'r^^  ^^ 
granted,  if  the  service  of  an  order  to  slay  proceedings  on  be  within  of. 
the  plaintiff's  attorney  was  regularly  made  before  the  de-  ^*^;^^  do"""^ 
fault  waa  entered.  The  service  was  between  7  and  8  A.  commence  be- 
M.  by  affixing  the  paper  on  the  office  door,  in  the  city  of  *"p,oc»tdim'ea 
^tK'YoTkt  no  one  being  within.  The  default  was  enter-  ""fered  to  b« 
ed  after  9  A.  M.  of  the  same  day,  by  the  plaintiff's  attor-  aetio'n  againit 
ney,  on  hu  way  to  the  office,  without  his  knowing  any  {fg"  j''7^^„''' * 
thing  of  the  order.  Hia  office  waa  in  Pine-tlreel  and  his  appeal  from  a 
residence  in  Spring-$trtet ;  both  facts  being  known  to  the  in'hltUyine 
defendant's  attorney.  thaamoum  of 

In  •erving  a  paper,  every  thing  should  be  done,  which  to*Mu  "t  with 
ordinary  diligence  requires,  to  bring  a  knowledge  of  it  <=d«b- 
bome  to  the  attorney  in  proper  season.     The  service  here 
was  at  an  hour  of  the  morning  before  the  offices  are  usual- 
ly open  in  JWie-Korit,  with  a  knowledge   that  the  attorney 
resided  in  the  same  city ;  and  after  the  expiration  of  a  pre. 
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Tious  order  enlarging  the  time  to  plead.  On  finding  the 
attorney  and  his  clerk  both  absent  from  the  office,  which 
was  naturally  to  have  been  expected,  the  obvious  course 
was  to  search  for  hira  at  his  residence.  Allowing  this  very 
loose  manner  of  service,  is  certainly  calculated  to  entrap 
the  opposite  attorney,  though  he  may  proceed  with  the 
greatest  caution.  No  case  has  gone  so  far,  where  it  ap- 
pears, as  it  does  here,  that  the  paper  was  not  actually  re- 
ceived. Services  at  the  office,  in  the  city  of  JWt^-ForA^ 
should  be  within  office  hours,  which  do  not  commence  be- 
fore 9  A.  M.  There  is  no  affidavit  of  merits ;  though,  it 
seems,  an  important  question  of  law  exists  as  to  the  amount 
which  the  plaintiff  claims  against  the  defendant. 

We  think  the  service  was  irregular. 

Still  there  can  be  no  objection  to  the  other  branch  of 
the  defendant's  motion,  if  this  be  a  case  in  which  the  plain- 
tiff is  plainly  entitled  to  no  more  than  the  penalty  of  the 
bond.  The  amount  of  the  penalty,  with  the  costs,  have 
been  tendered  to  his  attorney.  Money  has  been  paid  in- 
to court  after  a  verdict  in  slander,  with  a  view  to  save  far- 
ther costs.  {Hatfield  v.  Baldwin,  1  John*  Rep.  506.) 
And  staying  proceedings  in  an  action  on  a  bond  for  the 
performance  of  covenants,  and  the  like,  on  payment  of  the 
penalty  and  costs,  is  a  very  usual  exercise  of  power.  (1 
DmI.  Pr.  338,  and  the  casee  thete  cited.)  It  is  now  well 
settled  by  a  series  of  decisions,  that  a  surety  is  never  lia- 
ble on  a  bond  beyond  the  penalty.  (Clark  v.  Bush,  3 
Cotmh  151.  Fairlie  v.  Lawean  5  id.  424.)  And  there 
can  be  no  objection,  therefore,  on  the  ground  that  the  sum 
is  unliquidated,  where  the  proposition  is  to  pay  to  that  ex- 
tent. This  being  the  undoubted  rule  as  to  bonds  in  the 
course  of  private  business ;  is  the  case  of  a  bond,  given  by 
a  surety  pursuant  to  a  statute,  an  exception  1  Fairlie  v. 
Lawion  presents  such  a  case ;  but  the  point  was  not  raised. 
Why  is  the  penalty  limited  by  the  statute,  unless  for  the 
protection  of  the  sureties  ? 

We  are  not  aware  that  statute  sureties,  such  as  bail  to 
the  sheriff,  bail  in  error,   &c.  who  give  a  bond  or  rccog- 
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nizance  with  a  penally,  have  ever  been  holdeo  liable  be-      dtica, 
yond  ihat   penalty.     And  in   Hefford  v.  Mger,  (I   Tawnl.    ^^^JiJ^" 
S18,)  the  C.  P.  held  the  (wo  sureties  in  a  replevin  bond,       ^\azp 
together  liable  only  for  the  penalty  and  costs,  *■ 

True,  OB  appeal,  the  securily  may,  in  ibis  view,  be  ma- 
ny times  very  inadequate.    Being  regulated  by  the  amount 
or  the  judgment  below,  it  may  sonielinies  be  merely  nom-      ' 
inal.    But  this  evil  can  be  remedied  by  the  legislature  only. 

The  appellee  must  look  to  the  party  for  all  beyond  the 
penally. 

This  branch  of  the  motion  is,  therefore,  granted. 

Rule  accordingly. 


Shahp  and  Tuttle  ogamst  Cabwell. 

L.  Ford,  for  the  defendant,  moved  to  set  aside  the  iata-  ii  nmM,  that 
him /m ybcitu,  issued  in  this  cause  against  the  defendant,  cu^'*cannot 
for  irregolarity.  b«        iwaed 

He  read  an  affidavit,  showing  that  a  judgment  was  per-  iqu  (i  r,  l. 
ftcfed  in  favor  of  the  plaintiffs  against  the  defendant,  fiw  *•*■  ••  !^^ 
$442,96,  in  Oclohtr,  1817.  That  soon  afterwards,  a  thu  tha  de. 
le»io(tM»  capias  ad  satisfacUndum  was  issued  on  the  judg- ^"^"^  ^"iJJ; 
menl,  upon  which  the  defendant  was  imprisoned  in  the  tha  iKapa 
common  gaol  of  Her!amer  county ;  and  having  procured  ^0*1^  of  ^u 
bail  for  the  gaol  liberties,  had  continued  a  prisoner  upon  iwiinE- 
the  liberties  for  (hat  lime  to  the  present,  upon  the  ca.  la.  must  be  meh 
That  on  the  id  day  of  February  last,  a  teHatum  fieri  faeia$  "  "'"^^^ 
was  isffoed  upon  the  judgment,  and  placed  in  the  hands  of  Atanynu, 
tbe  present  sheriff  of  Herldmer,  by  virtue  whereof  he  had  quMiionr^e 
levied  on  a  large  amount  of  personal  property  owned  by  the  plainiiff 

M.  Hoffman,  contra,  read  various  affidavits,  showing 
Uiat  the  defendant  had  made  frequent  escapes  from  the 
libertiea  since  he  was  committed  ;  and  before  the  issuing 
of  the  fi.  fa. ;  and  claimed  thai  it  issued  properly  with- 
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Sharp 

V. 

Caswell 


in  the  statute,  {\  R.  L.  426,  a.  24,)  which  provides,  **  that 
if  any  person  who  shall  be  taken  on  any  execution,  or  com* 
mitted  thereon  to  any  prison,  shall  escape  by  any  ways  or 
means  howsoever,  the  creditor,  at  whose  suit  such  prison- 
er was  taken  or  charged  in  execution,  may  re-take  such 
prisoner  by  any  new  capias  ad  satisfaciendum^  or  sue 
forth  any  other  kind  of  execution  on  the  judgment,  as  if 
the  body  of  such  prisoner  had  never  been  taken  in  exe- 
cution." 

But  it  appeared  that  these  escapes  were  principally  on 
Sunday ;  and  that  when  the  ^i.  fa.  issued,  the  defendant 
had  returned,  and  was  within  the  gaol  liberties. 


Ford  insisted  that  the  statute  did  not  apply  to  a  tempora- 
ry escape,  from  which  the  prisoner  has  returned  and  is  in 
custody  at  the  time  of  the  second  execution.  The  escape 
intended  is  a  permanent  one  ;  such  an  escape  as  will  work 
a  forfeiture  of  the  gaol  bond. 


M*  Hoffman^  contra.  Departing  from  the  gaol  on  Sun- 
day  was  an  escape.  This  was  held  in  Tillman  v.  Lansings 
(4  John.  46.)  Jansan  v.  Hillonf  (10  John,  549,)  supports 
the  same  position.  The  escape  being  on  Sunday,  goes 
only  to  the  remedy.  Process  cannot  be  served  if  there  be 
a  return  before  the  day  closes.  (1  R.  L.  163,  s,  5.)  For- 
merly even  this  was  otherwise.  {Com*  Dig.  Temps. 
JS.  3.)  Every  going  at  large  is  an  escape,  unless  it  be  on 
h(U)eas  corpus  or  rule  of  court.  (1  R.  L.  426,  s.  21.)  The 
condition  of  the  limit  bond  is,  that  the  person  arrested  on 
the  CO.  sa.  shall  remain  a  true  and  faithful  prisoner ;  and 
shall  not,  at  any  time,  &c.  escape.  The  recaption  or  return 
is  matter  of  defence  to  an  action  ;  {id,  and  3  Salk.  150,  case 
5];)  and  it  must  be  pleaded.     {\  R,  L.  426,  s.  23.) 

If  this  be  an  escape,  the  condition  arises  within  the  sta- 
tute, upon  which  a  second  execution  may  be  issued.  This 
was  held  in  the  late  case  of  Muwtford  v.  Armstrong,  (4 
Cowen^s  Rep.  553.) 
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'^"Elif^'    ^^  escape,  must  be  takeo  in  the  same  way. 

But,  at  any  rate,  on  a  grave  question  of  this  kind,  the 
plaintiff  should  be  put  to  his  m.  fa.  or  motioBy  belbfe  be 
is  permitted  to  take  a  second  execution.  The  fDnner 
should  be  preferred ;  because  it  will  enable  the  party  Co 
pursue  fully  what  he  conceives  to  be  his  right,  shoukl  the 
opinion  of  this  court  be  against  him.  To  turn  us  round  to 
an  action  would  be  no  remedy  ;  for  the  process  will  prelect 
the  sheriff  and  the  party,  if  suffered  to  stand* 

Cuna.  We  are  inclined  to  thinV  (he  true  construction 
of  the  statute  is  as  contended  for  by  the  counsel  for  the  de- 
fendant ;  that  this  remedy  by  a  second  execution  can  not 
be  taken,  except  in  a  case  where  the  sheriff  might  be  charg- 
ed for  the  escape  ;  and  that,  at  any  rate,  it  must  be  issued 
before  the  escape  is  purged  by  the  return.  This  construc- 
tion is  strengthened  by  the  phraseology  of  the  statute  in 
relation  to  a  second  ca.  sa.  It  is,  that  the  plaintiff  may 
retake  the  defendant  by  a  new  ca.  to. ;  or  sue  forth  any 
other  kind  of  execution.  Now,  how  can  he  retake  the  de- 
fendant where  he  has  already  returned  into  custody,  and 
remains  there  %  This  can  only  be  where  there  is  a  con- 
tinued escape  ;  and  we  think  a  remedy  by  any  kind  of  ex- 
ecution must  depend  on  the  same  condition.  There  is 
nothing  in  the  statute  making  a  distinction  ;  and  giving  a. 
ji  fa.  where  a  second  ca*  ea.  would  not  lie. 

We  do  not  mean,  however,  to  be  understood  as  finally 
determining  the  question.  The  party  may  still  go  to  his 
9cU  fa.  if  he  chooses ;  and  we  do  mean  to  say,  that  on  a 
question  so  important,  that  is  the  proper  course. 

The  motion  must  be  granted  without  costs. 

Rule  accoidiugly- 
WooDWOETB,  J.  was  absent. 
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Aug.     18S6. 

Ex  parte  Stephens.  v^^v^^z 

Ex  parte 

JuDGMEMT  was  recovered  against  Stephens  by  Phillips^  5j*P°®?*' 
before  a  justice  of  Onondaga^  and  execution  issued,  upon  ptLrty  to  ap- 
which  Stephens  being  imprisoned,  paid  the  judgment  to  the  Sedsion^f'''* 
plaintiff,  and  took  his  receipt.  Being  discharged,  he  at-  justice  under 
tempted  to  appeal  to  the  Onondaga  C.  P.,  and  paid  75  cents  let  he  mvnt 
to  the  justice ;  but  did  not  pay  him  the  costs  of  the  suit,  Pf3^»  "ot  only 
supposing  that  the  payment  to  the  plamtm  was  the  same  for  making 
thing.  The  justice  making  no  return,  the  C.  P.  granted  a  •'^  ^'*'*«  ^* 
rule  that  he  return,  or  show  cause,  &c.  which  they  after-  thecoeteioiAe 
wards  discharged,  on  the  ground  that  the  costs  were  not  ^i^^^iti^^^Ji 
paid  to  the  justice.  ^"ts    to  tk§ 

A  motion  was  now  made  for  a  mandamus  commanding  the  c^uioOe 
the  C.  P.  to  proceed,  and  compel  a  return.  oppoiUe  party. 

fvthe  words  of 

O.  Lawrence  for  the  motion.  J^'^*  {J^^ 

en  strictly  a- 

It  was  not  opposed ;  but  ^Z^nt^ 

Per  Curiam.  The  act  is  very  strictly  construed.  To  appc*l« 
entitle  the  party  to  appeal,  he  must  follow  up  the  requi- 
sites prescribed  to  him  with  great  exactness.  Such  ap- 
pears to  have  been  the  intention  of  the  legislature;  and 
with  this  accords  the  current  of  decision.  The  statute, 
(sees.  47,  Ch.  238,  s.  36,  p.  295,)  is,  that  the  party  appealing 
shall  pay  to  the  justice  the  costs  of  the  suit;  and  also  the 
sum  of  75  cents  for  making  and  filing  the  return.  The 
words  have  not  been  complied  with.  The  75  cents,  but 
not  the  costs,  were  paid  to  the  justice.  The  motion  must 
be  denied. 

Motion  denied. 


Vol.  VI.  10 
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UTICA, 
Aug.  1836. 

Ball 

T.  .. ^ 

NY  of  the  Bank  of  Utica. 
*:«.,^-?i?*I!Il      <?.  C.  Bronson  moved  to  set  aside  the  amended  decla- 

tion   will  not 

besetacideon  ration,  on  the  ground  of  variance  from  the  special  original. 

that  it  ^wies  The  writ  was  in  assumpsit :  and  had  four  counts  on  special 
from  the  ori-  agreement.  The  first  declaration  followed  the  writ ;  but 
though  that  the  plaintiff  amended  of  course ;  omitting  all  the  special 
**JJ6VJJ^  ^  *  counts  of  the  writ,  and  inserting  the  general  ones  in  as- 
sumpsit. 

B.  D.  ^oxofif  contra,  relied  on  1  Saund.  SI 8,  a.  note 
(3),  and  the  cases  there  cited  ;  with  what  this  court  said 
in  Rogers  v.  Rogers,  (4  John.  485,)  and  the  cases  there 
cited. 

Bronson,  in  reply,  said  these  authorities  sanctioned  the 
variance  only  in  cases  of  general  originals ;  as  the  original 
quare  clausumfregit,  which  is  used  in  the  English  C.  P. 

Curia.  This  does  not  appear  to  be  the  distinction.  In 
general,  now,  variance  from  the  original  cannot  be  plead- 
ed in  abatement,  whether  the  original  be  general  or  spe- 
cial. There  is  hardly  an  exception  to  this  rule.  Even 
on  error  for  the  variance,  this  court  will  suffer  the  plain- 
tiff to  amend  the  original,  so  as  to  conform  to  the  declara- 
tion ;  and  that  may  be  done  at  any  time  in  this  case,  pro- 
vided it  becomes  necessary.     (1  Chit.  PL  246,  249.) 

Then  the  defendant  shall  not  be  permitted  to  do  that 
by  motion  to  set  aside  the  proceedings,  which  he  could  not 
do  in  any  other  way.  We  will  not  look  into  the  original 
to  sustain  such  a  motion.     (1  Saund.  318,  a.  note  (3).) 

Spaulding  v.  Mure,  (6  T.  R,  363,)  is  in  point.  That 
was  a  special  original  with  4  counts  in  assumpsit ;  2  against 
the  defendants  as  surviving  partners ;  the  others  in  their 
own  right.  They  having  given  bail,  the  plaintiff  declared 
against  them  in  their  own  right  only.    The  court  agreed 
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that  this  was  a  variance  in  substance  ;  and  they  discharg-      utica, 
ed  the  bail.     But  they  refused  to  set  aside  the  declaration.      ^^'  ^^^^' 

Motion  denied. 


Ford  agaxMi  Crane  and  Canfield,  executors  of 

Waring. 

Motion  to  set  aside  the  non-pros  of  the  plaintiff,  for  not     Where  the 
replying,  with  all  subsequent  proceedings.  being    ezeeu- 

The  action  was  assumpsit  against  the  defendants  as  ex-  [J^  ^'ral^^ 
ecutors.  They  pleaded,  1st,  non-assumpsit:  and  2d,  an  >ue,  with  an 
outstanding  judgment,  and  plene  administravit  prater,  fudgmcnt"^ 
The  defendants  ruled  the  plaintiff  to  reply  to  the  last  plea ;  »nd  pt^*  «<^ 
which  not  being  done  within  the  20  days,  they  entered  j»r«icr;  and 
the  plaintiff's  default ;  and  were  now  proceeding  on  a  rule  "J*^  ^* 
for  judgment  of  non  pros  to  perfect  a  judgment,  with  costs  piy  to  the  last 
against  ihc  plaintiff.  SLil'Jd'ltg 

It  was  conceded  that  the  default  was  regular  ;  and  the  that  the  only 
only  question  was,  what  judgment  should  follow.  default  would 

For  the  plaintiff  it  was  insisted,    that  it  should   be  the  be,  judgment 

"^  for  the  defend- 

same  as  if  he  had  replied,  admitting  the  plea,  and  praymg  ant,  with  the 
judgment  guonda,  &c.  J^,,-  ^l 

defence  found- 

L.  Ford,  for  the  plaintiff,  cited  2  Saund.  226.  ed  on  the  spe- 

cial plea ;  but 

J.  Butterfield,  contra.  might  ^UlT  go 

to  trial  on  the 

Owrto.    There  is  no  doubt  of  the  plaintiff's  right  so  to  JMue ;  and  if 

.  mi_  •  "^  succeeded, 

reply ;  and  take  judgment  of  assets  m  Juturo.  This  is  take  his  judg- 
all  which  is  proved  by  J^oel  v.  JVebon,  cited  for  the  plain-  ^^^^^ 
tiff  from  i  Saumd.  226.  But  he  might  also  have  replied  and  the  judg- 
md  tUl  record ,  or  taken  issue  on  the  question  of  assets  jjjj*  ^  peXst- 
praUer  ;  and  so  have  sought  to  oust  the  defendants  of  their  ed  for  the  de- 

%  ^  •  .  ..  ,^1         .  L'l.  fendant      till 

defence.     It  was  impossible  for  them  to  say  which  course  ^^  ^^e  was 
the  plaintiff  would  pursue.     If  he  had  taken  the  latter,  and  dispoeed  ofc 
failed  in  maintaining  his  issue  at  the  trial,  the  judgment 
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The  People 

V. 

Peacock. 


would  have  been  for  the  defendant,  (hat  he  recover  bin 
coets,  even  though  he  might  have  failed  on  the  general  is* 
sue.  {Osterhout  v.  Hardenbergh^  19  John.  Rep.  266.) 
According  to  this  caee,  the  plainliff  may  still  go  on  upon 
the  general  issue ;  and  recover  his  judgment  of  assets 
quando  acciderint^  if  he  succeeds  upon  that  issue.  But  that 
is  no  reason  why  the  defendants  should  not  take  their  non- 
pros with  costs.  It  does  not  finally  dispose  of  the  cause  ; 
but  it  does  dispose  of  this  particular  plea  of  plene  admifds' 
travit  prcRter^  the  same  as  if  it  had  been  found  for  the  de- 
fendants on  an  issue.  It  carries  their  costs.  The  error  of 
the  plaintiff  lies  in  his  supposing  that  the  defendants  are 
bound  to  know  what  he  would  reply.  It  is  not  so.  He 
should  elect.  Not  doing  so,  the  defendants  may  take  the 
most  from  their  plea.  The  non-pros  is  qualified  according 
to  the  nature  of  the  plea,  which,  though  true,  is  not  a  per- 
fect bar ;  and,  for  that  reason,  if  false,  will  not  subject  the 
defendants  to  judgment  de  bonis  proprUs.  {id.) 

But  the  judgment  for  the  defendant  cannot  be  perfected 
till  the  other  issue  is  disposed  of. 

We  order  the  rule  for  judgment  of  non-pros  to  be  set 
aside.  This  leaves  the  default  standing;  and  what  is  to 
be  finally  done  roust  await  the  result  upon  the  other  issue. 

Rule  accordingly. 


^     .       -  The  People  agamst  George  Peacock. 

being  consifo- 

ed  to  P.    of      The    defendant   was  convicted  of    forgery   at   the  last 

•rrived**2ere,  ^^^^^  ^^  ^^^^  ^"^  terminer  in  the  city  and  county  of  JViw*- 
aod         was  York ;    and  now  stood  committed  for  sentence,  upon  tbe 

daimedbyan-  ^  n  r     ^ 

other  of  the  followmg  facts  : 

wKmW«/in  ^"  ^^®  ^'*  ^^  "^^^  *®^®'  ^^^  "^"^  ^^^  arrived  from 
the aame city ;  AVw-CiU/Ze,  in   the  city  of  Jfev^-York^  with  a  quantity  of 

^'  troJ  a«!  ^^^^  consigned  to  George   Peacock^  there  being  two  per- 

fA^tt ;      and 

he,  knowing  this,  obtained  an  advance  of  money,  on  endorsing  the  permit  for  the  delirery 
of  the  ooal  with  his  own  proper  name.  H«W,  that  this  was  forgery ;  and  not  the  merely 
obtaining  of  goods  upon  false  pretenoes.  ^ 
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80D8  of  that  name  residing  in  different  streets  of  the  city. 
The  consignment  was  in  truth  intended,  not  (o  the  prison- 
er ;  but  the  other  person  of  the  same  name  ;  and  this  was 
known  to  the  prisoner.  He,  however,  claimed  the  coal ; 
and  went  to  Mr.  Masters^  the  consignee  of  the  ship,  and 
told  him  that  the  coal  belonged  to  him  (the  prisoner.)  He 
then  went  to  Mr.  Pellf  said  he  had  a  quantity  of  coal,  and 
wanted  an  advance.  PeU  made  an  advance  of  ^450,  on 
the  defendant  signing  over  to  him  the  permit  for  the  de- 
livery of  the  coal.  There  was  some  slight  proof  at  the  tri- 
al, that  the  prisoner's  name  was  George  W.  Peacock ;  but 
he  had  always  been  known  and  called  in  the  city,  where 
be  had  been  in  trade,  by  the  name  of  George  Peacock. 
He  did  not  imitate  the  hand-writing  of  any  other  person 
upon  the  permit,  and  did  not  represent  himself  as  residing 
at  any  particular  place. 

On  application  of  the  piisoner's  counsel,  the  oyer  and 
terminer  suspended  the  sentence,  till  the  opinion  of  this 
court  could  be  taken,  whether  the  above  facts  warranted 
the  verdict. 


UTICA, 
Aug.  I  Sit. 

The  People 

▼. 
Peneock. 


/.  D.  Wheeler^  for  the  prisoner.  The  prisoner  repre- 
sented himself  to  be  the  owner  or  consignee  of  the  coal, 
and  the  person  named  in  the  bill  of  lading  ;  and  endorsed 
bis  own  name  in  his  own  proper  hand. 

Offences  should  be  kept  distinct,  and  not  suffered  to  run 
into  each  other.  Now,  though  this  may  be  a  fraud,  indict- 
able under  the  statute,  (1  R,  L.  410,  s.  IS,)  as  an  obtain- 
ing of  money  upon  false  pretences,  it  is  not  a  forgery.  The 
latter  is  defined  to  be  ^*  the  fraudulent  making,  or  altera- 
tion of  a  writing  to  the  prejudice  of  another  man's  right." 
(4  BL  Com.  S47.)  The  defmitions  in  the  other  books  are 
substantially  the  same ;  (2  Ch.  C  L.  1023 ;  Stark.  Or. 
Plead.  449 ;  Easfs  P.  C.  863 ;  2  Leach's  C.  L.  898,  per 
Groee^  J, ;)  and  all  the  precedents  of  indictments,  wheth- 
er at  the  common  law,  or  on  English  or  American  statutes, 
contain  this  allegation :  **  Did  falsely  make,  forge  and 
eonnterfeit.*'     (2  Ch.  C.  L.  1053.)    What  is  falsely  forg- 
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DITCA9      ing  1  In  common  meaning  il  is  a  lie.     Bill  in  ihe  law  ii  has 
Aug.  18-26.     ^  technical  and  confined  meaning  ;  and  if  one  make  a  false 
The  People   ^^*"  ^^  writing,  it  is  a  forgery.     But  if  one  puts  his  true 
▼.  name  to  a  writing,  how  can  that  be  called  false  ?  The  rep- 

resentation  ihat  he  is  (he  very  man,  may  be  false  ;  but  not 
80  as  (o  (he  signa(ure.  That  is  true  ;  and  (he  averment  of 
fialsehood  is  not  made  out«  Cotmterfeit  implies  imi(alion, 
or  the  use  of  a  name  not  in  existence  or  not  known  ;  and 
in  either  case  this  must  be  by  writing.  Rex  v.  Parkes 
4*  Rrovniy  (2  Leach,  775,)  does  not  come  up  to  this  case. 
Parkes  wrote  the  no(e  and  signed  BrowtCs  name  ;  and 
BrovDn  was  convic(ed  of  passing  it,  as  the  note  of  another. 
Parkes  was  found  not  guilty.  I  admit  (he  signing  of  a 
fictitious  name  is  forgery.  {Rex  v.  Dunriy  1  Ltachy  57. 
J8ex  V.  Tay/or,  id.  257.  Rex  v.  Taft,  id.  172.  Peo^ 
pU  V.  Grant,  3  C.  H.  Recorder,  143.)  Mead  v.  Young, 
(4  7*.  £.  28,)  was  a  civil  ac(ion.  The  court  were  not 
calkd  on  to  determine  wha(  shall  cons(i(ute  forgery  ;  nor 
couU  the?  do  so  in  (hat  ac(ion*  Fraud  would  vitiate  (he 
eodo-^ment  as  well  as  forgery ;  and  there  was  a  plain 
^firaud  in  the  case.  The  court  chose  to  call  it  a  forgery ; 
but  ii  doe$  not  follow  that  it  was  indictable  as  such.  That, 
u  it  true,  was  the  case  of  a  man's  endorsing  bis  own  name 
a$  |v^ye«  of  a  bill,  representing  himself  to  be  another  per- 
^H)  :u:er.J^  br  the  drawer.  In  Aicklet^  case,  (1  Leach, 
4dS.>  ih*?  very  question  arose  in  principle.  One  who 
claimed  ih*  ^auw  name,  signed,  representing  himself  to  be 
aiKMh^^r ;  aiul  it  was  held  not  to  be  a  forgery.  This  doc- 
Irin^p  wa$  inuoh  dtscustsed  in  Puimam  v.  SuUioan,  (4  Mass. 
M^i^  4\)  by  Fiir^tfAj^  Ch.  Justice.  One  obtained  no(es 
endoc^aeJ  in  blanks  by  l^be  pretences,  and  afterwards  fill- 
ed ibem  up  dit!«>r«>mly  fnNn  what  was  intended  by  the  en- 
dorser.    Yet  thi«  was  held  not  to  be  forgery. 

The  otVence  in  lhi«  ea;fa«  i«,  in  truth,  merely  that  of  false- 
ly personating  anolhi^r ;  lU  which  the  defendant  may  be 
indicted  at  the  cotniuon  law  ;  and  Tarious  statutes  have 
been  made  in  Emglamd  against  personating  in  certain  cases. 
(2  ChU.  C.  L.  1081.)      The  doubt  really  is,  whether  the 
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crime  be  false  personating,  or  obtaining  goods  under  false 
pretences ;  not  whether  it  be  forgery. 

TalcoUy  (attorney  general)  contra.  The  name  of  the 
defendant  was  not  literally  endorsed.  It  appears  by  the 
case,  that  George  W,  Peacock  is  convicted  of  endorsing 
the  name  of  George  Peacock^  the  name  of  another  per- 
son ;  not  his  own  name.  The  doctrine  in  Franklin  v. 
TaUmadgey  (5  John.  Rep.  84,)  that  the  law  knows  of  but 
one  christian  name,  and  the  omission  of  the  middle  letter 
was  therefore  immaterial,  is  not  borne  out  by  the  authori- 
ties, in  the  full  extent  to  which  it  is  laid  down.  A  man 
may  not  have  more  than  one  name  of  baptism.  This  was 
the  ancient  rule;  and  the  case  cited  makes  a  wrong  appli- 
cation of  it.  It  does  not  follow  that  a  man  cannot  have  two 
names. 

But  if  the  defendant  has  signed  his  own  name,  still  there 
is  no  difficulty  in  the  case.  The  circumstance  that  he 
omitted  to  mention  a  place  of  residence,  is  only  matter  of 
evidence.  Had  he  mentioned  one,  the  falsehood  might 
have  been  clearly  made  out  from  that  circumstance.  But 
when  he  says  directly  that  he  is  the  owner  of  the  coal, 
which  is  as  directly  contradicted,  it  amounts  to  the  same 
thing ;  and  there  is  no  want  of  evidence. 

In  Easfs  C*  L,  969,  a  corrected  account  is  given  of 
Akkles*  case,  cited  by  the  counsel  from  Leach  It  is  there 
put  on  the  fraud  or  intent  to  deceive,  and  holden  forgery 
by  East ;  but  in  truth  the  case  never  was  decided. 

The  credit  in  the  principal  case  was  not  given  to  the 
person,  but  to  the  permit ;  which  it  was  supposed  gave  a 
legal  right  to  demand  the  coal.  ShephercTs  CasCy  {EasCs 
C.  L,  967,)  taken  in  connexion  with  the  case  of  Aickles^ 
will  show  the  force  of  this  distinction.  If  the  credit  be 
given  to  the  paper,  it  is  beyond  doubt  a  forgery.  Rex  v. 
Parkes  ^  Brovm  was  the  same  thing  as  if  Brown  had 
himself  signed  the  note.  It  was  signed  by  the  name  of  a 
7.  Brown^  not  by  the  name  of  the  T.  Brown.  This  was 
held  to  constitute  the  offence.  Mead  v.  Youngy  cited  by 
the  counsel  for  the  prisoner,  involved  the  very  question  in 
dispute. 
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Tiiere  the  endorser  put  bis  own  name,  pretending  to  be 
tbe  true  payee,  when  in  fact  he  was  not ;  and  the  court 
unhesitatingly  pronounced  it  a  forgery.  (2  Russell  on 
Crimes,  1416.     East's  C.  L.  962,  966,  856,  S.  P.) 

The  Court,  intimated  a  strong  inclination  against  tbe 
prisoner  in  the  course  of  (he  argument;  relying  much  on 
the  authority  of  Mead  v.  Young ;  and  at  another  day. 

The  Chief  Justice,  said  they  bad  considered  the  case,  and 
were  satisfied  that  the  indictment  for  a  forgery  was  sus- 
tainable;  and  (hey,  accordingly,  advised  the  oyer  and  ter- 
miner (o  pass  sentence  upon  the  prisoner. 


Damarest  against  Haring. 


In  slander,  on      Slander,  tried  at  the  JV*cw.  York  circuit,  December  8th, 
a  motion   in  1824,  before  Edwards,  C.  Judge. 

arrett  of  jadg- 

ment,  becaosa 

the  words  are  not  actionable,  they  must  be  taken  to  baye  been  prOTed  as  laid,  and  with 

tbe  intention  imputed  by  tbe  declaration. 

In  slander,  words  are  to  be  understood,  by  courts  and  juries,  according  to  their  plain  and 
natural  import ;  according  to  the  ideas  they  are  calculated  to  conrey  to  those  to  wtiom  they 
are  addressed. 

When  doubts  arise,  the  jury  are  to  decide  whether  the  words  are  used  maliciously  and 
with  a  Tiew  to  defame ;  this  being  a  question  of  fact,  to  be  collected  from  all  the  concomi- 
tant circumstances ;  and  the  court  are  to  determine  whether  such  words,  taken  in  the  ma- 
licious sense  imputed  to  them,  can  alone,  or  by  the  aid  of  the  circumstances  stated  upon 
the  record,  form  the  legal  basis  of  an  action. 

Courts  and  juries  will  understand  the  words  in  the  same  way  other  people  would. 

Words  charging  the  plainlifTwith  being  the  father  of  a  bastard  child  by  his  sister- in 'law, 
of  which  she  was  pregnant,  and  that  he  wished  the  defendant  to  make  away  with  it,  are  ac- 
tionable in  themselves,  as  importing  a  wish  that  the  defendant  should  destroy  the  child  as 
soon  as  born.    It  imports  that  the  plaintiif  applied  to  him,  to  commit  murder. 

To  be  actionable  in  tbemselTes,  words  must  impute  some  act  constituting  a  crime  or  mis- 
demeanor for  which  corporal  punishment  may  be  inflicted  in  a  temporal  eourt.^ 

It  is  a  high  misdemeanor,  for  one  person  to  apply  to  another,  and  solicit  him  to  commit 
murder. 

Words  not  actionable  in  themselres,  become  so  by  being  spoken  of  persons  in  a  particu- 
lar calling  or  profession ;  and,  itmble^  in  any  lawful  employment  by  which  they  may  gain 
a  liTelihood. 

Words  imputing  incontioency  to  a  clergyman,  are  within  this  rule. 

Where  words  may  be  understood  in  two  different  senses,  one  as  imputing  a  crime,  and 
the  other  not,  it  is  proper  to  submit  the  question  how  thev  were  understood,  to  the  Jury. 

8/mb,  That  letting  forth  the  plaintiff's  character  in  slander,  as  that  he  is  a  clergyman  ; 
and  then  a  slander  affecting  him  in  that  character,  is  sufficient,  without  saying  the  slander 
was  spoken  of  him,  in  relation  to  that  character.  And  nUL  the  cases  cited  by  Emmet  and 
OMej,  arguendo  i  last  paragraph  of  their  argument,  8.  P. 
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The  first  cotmt  of  the  declaration  stated,  that  the  plain-  utioa, 
liff  was  a  minister  of  the  gospel  of  the  reformed  Dutch  ^^  ^•^ 
church,  ordained  and  duly  installed  as  the  clergyman  of 
the  reformed  Dutch  church,  at  Kakiat^  in  the  town  of 
Hempstead^  in  the  county  of  Rockland^  at  a  certain  yearly 
salary.  That  he  faithfully  performed  his  duty  as  such. 
That  the  defendant,  wickedly  and  maliciously  intending 
to  injure  the  plaintiff  in  his  good  name,  fame,  &c.,  and  in 
order  to  disgrace  him,  and  to  cause  it  to  be  believed  that 
he  was  guilty  of  felony,  adultery  and  lewdness,  &c.,  on 
the  Slh  of  Augwty  1823,  at,  &c.,  spoke  and  published  cer« 
tain  Dutch  words  of  the  plaintiff,  setting  them  forth,  of  the 
same  signification  and  meaning  with  these  English  words : 
"  That  his,"  (the  defendant's,)  "  sister  P«ggy,"  (Margani 
Harmg  meaning,}  *'had  been  delivered  of  a  child,"  (mean- 
ing an  illegitimate  child  ;)  ^^and  that  the  domtne,"  (mean- 
ing the  plaintiff,)  ^^  was  the  father  of  the  said  child  ;  and 
Chat  be,"  (the  plaintiff,)  ''had  laid  it  upon  Timothy,** 
(meaning  one  Timothy  SecoTf)  ''to clear  himself.  But  he," 
(the  defendant,)  "  believed  it  was  the  domme^Sf**  (meaning 
the  plaintiff;)  "  and  that  the  domine  had  desired  him  to 
make  amfyvUh  it,**  (meaning  that  the  plaintiff  attempted  to 
procure  and  induce  the  defendant,  feloniously  to  kill  and 
murder  the  child.) 

The  Mtamd  count  was  substantially  the  same,  slightly  va- 
rying the  words. 

The  tkbrd  couKt  was  the  same  with  the  first,  as  to  the 
words,  except  that  in  conclusion,  it  charged  the  defendant 
with  Myingof  the  plaintiff,  that  he  had  desired  the  defend- 
ant andktt  mfe  to  make  the  child  out  of  the  way;  imputing 
by  innnendo  the  intent,  as  expressed  in  the  first  count,  to 
induce  the  defendant  and  his  wife,  feloniously  to  kill  and 
murder  the  child. 

The  declaration  then  concluded  thus:  "By  means  of 
the  committing  of  which  said  several  grievances,  &c.  the 
said  plaintiff  bath  been,  and  is  greatly  injured  in  his  said 
good  name,  &c. ;  and  brought  into  public  scandal,  &c. 
amongst  all  hia  neighbors ;  and  the  persons  composing  his 
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said  congregatioDy  &c.,  insomuch  that  divers,  &c.,  suspect- 
edy  &C.9  the  said  plaintiflT  to  have  been,  Slc,  a  person  guil- 
ty of  felony,  adultery  and  lewdness ;  and  have  by  reason, 
&c.,  refused,  &c.,  to  have  any  transaction,  acquaintance  or 
discourse  with  him,  &c.  And  the  said  plaintiff  hath  been 
obliged  to  expend  great  sums  of  money,  &c.  to  make  man- 
ifest his  innocence,  &c.  And  a  certain  Samuel  Helmes  and 
Henry  Fan  Hauten^  and  divers  other  members  of  his  said 
congregation,  who,  before  the  speaking  and  publishing  the 
aforesaid  false  and  scandalous  words,  by  the  said  defend- 
ant, of  and  concerning  the  said  plaintiff,  had  been  and  con- 
tinued members  of  the  reformed  Dutch  congregation,  to 
wit,  at  Kakiat  in  the  town  of  Hemptieadf  in  the  county  of 
Rockland^  and  then  were  yearly  subscribers  of  a  large  sum 
of  money,  to  wit,  ten  dollars  yearly,  to  the  support  and 
maintenance  of  the  said  plaintiff  and  his  family,  have  re- 
frained from  attending  divine  service  under  the  ministry  of 
the  said  plaintiff,  and  have  withdrawn  themselves  from  his 
said  congregation ;  and  have  refused  any  longer  to  pay 
their  yearly  subscriptions  aforesaid,  for  the  support  of  the 
said  plaintiff  and  his  family,  and  still  do  refuse  ;  all  which 
is  to  the  damage  of  the  said  plaintiff,  &c.  ;  and  therefore, 
&c. 

P/eo,  the  general  issue. 

On  the  trial,  the  plaintiff  proved  by  /.  iS.  that  the  defen- 
dant had  spoken  of  the  plaintiff  at  two  different  conversa- 
tions, a  set  of  words  in  the  low  Dutch  language,  which 
were  taken  down  in  writing,  as  stated  by  the  witness,  by 
the  reverend  C.  T.  Demaresli  and  the  reverend  W.  El- 
tinge. 

The  reverend  C  T.  Demaresl,  having  been  sworn  as 
an  interpreter,  translated  the  words  as  follows :  **  There 
was  confusion  by  Secar^s  respecting  that  child.  Witness 
asked  him  whose  child  1  He,  defendant,  said  bis  sister, 
Peggy*8.  He,  the  defendant,  said  the  domine  would  have 
that  I  and  my  wife  C*a/y,  should  make  that  child  away^ 
or  out  of  the  way.  (The  witness  said  the  import  of  the 
Dutch  words  here  used,  would  be  either  to  conceal,  hide 
or  destroy  ;  and  he  should  think,  in  connexion  with  what 
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was  said  about  the  soul,  it  should  be  rendered  destroy.) 
He,  (defendaot,)  said  he  could  not  do  so^  as  it  had  a  soul 
to  answer  for  as  well  as  1 ;  and  he,  (defendant,)  said  that 
the  domine  had  laid  it  upon  Tim  to  clear  himself;  but  he 
believed  it  was  the  domine's.  Defendant  said  then,  he 
(ihe  domine)  would  have  it  put  upon  the  stoop,  or  on 
the  street ;  but  the  defendant  would  not  have  that.  Then 
the  domine  would  bring  it  to  the  blacks  ;  but  he,  the  de« 
fendant,  would  not  have  that  either.  The  domine  took 
the  child  away  by  force  from  its  mother,  and  brought  it  to 
bad  people,  (or  persons  of  no  great  repute,)  and  the  child 
had  suffered  there  till  it  died.  He,  (the  defendant,) 
said  something  about  complaining  to  the  grand  jury  ;  but 
he  did  not  remember  whether  defendant  said  he  would 
do  that,  or  that  it  ought  to  be  done." 

The  second  conversation  was  an  explanation  of  the  for- 
mer ;  and  a  mere  expressvn  of  a  belief  by  the  defendant, 
that  the  plaintiff  was  the  father  of  the  child. 

Witness,  (/.  S.)  farther  said,  he  thought  at  the  time, 
that  the  defendant  intended  to  be  understood  as  saying, 
that  the  domine  wanted  him  and  his  wife  to  murder  the 
child  ;  and  he  was  shocked  and  scared  when  he  said  it ; 
and  he  thought,  if  it  was  true,  the  domine  was  no  preach- 
er for  hinu 

The  witness,  /.  jS.,  was  then  cross  examined  ;  and  sta- 
ted that  the  first  conversation  was  after  the  defendant  had 
been  elected  an  elder  in  the  church  ;  and  about  the  time 
they  were  to  elect  deacons  and  elders.  Before  the  con- 
versation, the  domine  had  refused  to  call  off  the  defendant 
a  third  time,  which  was  necessary  to  warrant  his  ordina- 
tion. The  conversation  was  after  the  death  of  the  child. 
The  expression,  "  make  it  away,'*  or  "  put  it  away,**  is 
the  same  in  Dutch.  Peggy  bad  been  living  off  and  on  at 
the  domine's,  a  long  time.  She  was  his  wife's  sister.  The 
plaintiff  had  told  the  witness  that  the  child  was  born  at 
Jfewark;  and  he  understood  the  plaintiff,  that  he  went 
down  to  M'ewark  with  the  girl ;  and  that  the  plaintiff  and 
defendant  went  down  after  the  child  was  born.    At  a  trial 
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before  (he  consistory,  (he  plaintiflf  acknowledged  that  he 
and  Lansing  Hating  had  agreed  to  keep  the  matter  con- 
cealed. The  plaintiflf  said  many  plans  were  laid  between 
them ;  but  the  last  was  adopted.  The  plans  were,  that 
the  child  was  to  be  laid  on  the  stoop  ;  put  on  the  street ; 
put  by  blacks;  and  in  the  poor  house.  All  the  plans  were 
talked  of  before  the  child  was  born.  The  domine  admit- 
ted that  the  plan  of  going  to  Newark  was  laid  by  him,  and 
adopted ;  and  that  the  rhfld,  after  it  was  born,  was  to  be 
put  out ;  and  the  mother  was  to  return  home.  In  connex- 
ion with  the  plan  of  the  child  going  to  the  poor  house,  the 
plaintiflf  was  to  take  the  child  at  two  years  old. 

The  reverend  W.  Eltingej  being  sworn  as  an  intrcpre- 
ter  on  the  part  of  the  defendant,  translated  the  words  re- 
lied upon  by  the  plaintiflf,  as  importing  a  wish  to  induce  the 
defendant  to  kill  or  murder  the  child,  as  follows:  *'And 
Iben  the  domine  would  have/ (or  willed,)  that  the  child 
should  be  made  aside,  (or  out  of  the  w*ay,)  the  domine 
would  have,  (or  willed,)  that  Hairing  and  his  wife  should 
make  that  child  aside,  (or  out  of  the  way.'')  He  testified 
that  the  meaning  of  these  words  as  used  by  J.  S.  and  token 
in  connexion  with  the  context,  was  no  other  than  to  make 
aside ;  to  put  out  of  the  way  ;  to  secrete  the  child  so  as  to 
hide  the  shame  of  the  family  ;  and  if  any  other  meaning 
should  be  attached  to  them,  it  would  be  a  forced  one  ;  an 
indirect  meaning ;  but  the  meaning  is  the  same  as  the  Eng- 
lish words  "  put  out  of  the  way,**  or  "  make  away  with  j** 
and  must  depend  on  circumstances.  And  the  witness 
gave  several  illustrations  of  the  meaning  when  applied  to 
different  circumstances. 

The  plaintiff  then  proved  two  other  conversations  with 
two  different  witnesses,  the  words  of  which  were  the 
same,  as  to  malang  away  with  the  child,  as  sated  by 
the  first  witness  ;  and  one  of  the  two  last  witnesses  under- 
stood it  to  mean  the  same  as  the  first. 

To  prove  the  special  damages,  the  plaintiff  then  called 
/.  wS.  Johnson^  and  asked  him  whether  divers  persons  had 
not  left  the  congregation  in  consequence  of  the  reports 
against  the  plaintiff*s  character. 
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To  this  queslion,  the  defendanl'a  cotineel  objected ;  1. 
BecauK  the  plaiDlJff  bad  not  sapported  ibe  avermenis  in  ' 
hit  declaration,  that  he  was  a  clergyman,  established,  &c. 
over  the  church,  as  alleged ;  and  had  not  made  title  to  any 
income  from  ihat  society ;  and  3.  Tlial  he  was  confined  in 
hifl  proof  lo  the  damagea  apecifically  laid ;  and  could  not 
introduce  proof,  in  support  of  (he  allegation,  that  divers 
other  persons  had  refused  to  pay. 

The  judge  decided  that  the  plaintiff  had  proved  enough 
as  to  his  special  character,  to  warrant  the  proof;  end  that 
it  was  admissible  under  the  allegation  in  the  declaration  ; 

And  the  conneel  for  the  defendant  excepted. 

The  plaintiff  then  proved  that  he  was  duly  licenced  and 
ordained.  His  licence  was  produced  and  read.  He  aUo 
proved  hia  call  from  the  church  of  fVeit  ^tw-Hampiuad 
and  Ramapo,  an  incorporated  religious  society,  dated  the 
\Qtk  of  Jifovember,  1808,  at  a  certain  salary  and  privileges ; 
which  call  was  accepted,  and  he  regularly  installed,  pur8u> 
ant  (0  the  call. 

Jolmton  was  again  called ;  but  did  not  state  any  special 
damage. 

The  plaintiff,  however,  rested  ;  and 

The  defendant's  counsel  insisted  that  the  plaintiff  should 
be  called,  inasmuch  as  no  special  damages  had  been  prov- 
ed ;  and  the  words  were  not  actionable  in  themselves. 

The  plaintiff's  counsel  insisted  that  the  words  were  ac- 
lionable  in  themselves,  even  if  spoken  of  an  ordinsiry  per- 
son ;  and  especially  so,  wl>en  spoken  of  a  clergyman  as 
such. 

The  judge  decided,  that  the  words  imputing  a  want  of 
chastity,  or  charging  him  with  committing  fornication,  were 
not  actionable,  per  k  ; 

That  there  was  no  evidence  of  special  damage  ; 

But  that  Ibe  charge,  made  by  the  defendant,  that  the 
plaintiff  deured  him  "lo  mokt  aaa^  with  the  ehUd,"  or 
"makt  the  child  away,"  or  "make  the  child  out  of  tht  way,". 
if  made  in  the  sense  charged  in  the  declaration,  vera 
•ctiooable  in  themselves;  that  the  seoso  or  meaning,  in 
which  those  words  were  used  by  the  defendant,  was  pro> 
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UTiCA,  per  matter  to  be  submitted  to  the  jury  ;  and  that  there  was 
Aug.  1886.  gufScient  evidence  to  carry  the  cause  to  the  jury  upon  this 
point.  That  whether  the  innuendoes  were  well  laid,  was 
matter  appearing  upon  the  face  of  the  record ;  and  it  was 
not  competent  for  him  to  pass  upon  it.  But  there  was  suf- 
ficient evidence  of  their  truth  to  carry  the  cause  to  the  ju- 
ry, upon  that  poiut  also. 

He,  tlierefore,  refused  to  nonsuit  the  plaintiff;  and  the 
defendant's  counsel  excepted. 

Verdict  for  the  plaintiff. 

£.  Willmmsy  for  the  defendant,  now  moved  in  arrest  of 
judgment,  or  for  a  new  trial  on  the  bill  of  exceptions. 
In  arrest,  he  took  the  following  grounds  : 

1.  That  the  words  laid  are  not  actionable  in  themselves. 

2.  They  are  not  alleged  to  have  been  spoken  of  the 
plaintiff,  in  relation  to  his  profession,  trade  or  calling. 

3.  The  innuendoes  are  not  justified  by  the  words  as  laid. 

4.  The  first  and  second  counts  contain  no  allegation  of 
special  damages ;  and  the  verdict  being  general,  the  judg- 
ment must  be  arrested. 

He  observed,  that  the  words  could  not  be  enlarged  by 
the  innuendo ;  (1  Saund.  343,  note  (4) ;  8  John.  109  ; 
Starkie  on  Slander,  302,  dm.  ed. ;  1  Chit.  PI.  383 ;)  and 
there  is  no  colloquium,  nor  any  averment  that  a  child  had 
been  born,  or  murdered  or  killed ;  or  that  there  had  been 
any  attempt  to  kill  a  child.  The  illegitimacy  of  the  child 
is  not  averred  ;  nor  whether  the  girl  was  married  or  sin- 
gle. The  words,  '^  that  the  domine  had  desired  the  de- 
fendant to  make  away  with  the  child,'*  are,  without  any 
authority,  made  by  the  innuendo  an  attempt  to  procure  the 
defendant  to  murder  it.  The  defects  should  have  been 
supplied  by  proper  averments.  {Starkie  on  Slander^  Am.  ed. 
S02,  304.) 

In  support  of  the  motion  for  a  new  trial,  be  made  these 
points : 

1.  The  words  in  the  declaration  are  not  proved. 

2.  The  averment  that  the  plaintiff  was  installed  the  cler- 
gyman of  the  congregation  at  JSMkiat,  was  not  supported 
by  the  proof;  and  the  evidence  of  damage,  in  that  charac- 
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ter  Bnd  office,  was  improperly  admitted.     {Herrick  i.  Lap' 
ham,  \0  John,  iSl.) 

3.  The  words  proved,  ar«  not  actioDKble  ia  ihemselTCi^ 
taken  in  ibeir  ordinary  acceptation,  bb  they  must  be.  (9 
Eatt,  93.) 

4.  The  innueodoes  are  not  jtislified  by  the  worda  laid  or 
prored ;  and  tfae  point,  whether  they  were  proved  should 
not  have  been  submitted  to  the  jury. 

He  observed,  that  instead  of  one,  the  plainlitT  is  prored 
to  have  been  settled  the  minister  of  two  churches  ;  neither 
of  them  the  church  staled  in  the  declaration.  And  though 
he  failed  as  lo  special  damages,  he  bad  the  full  benefit  of 
this  evidence  with  the  jury.  It  varied  from  the  declara- 
tion, which  avers  a  settlement  over  one  church  only,  nam- 
ing it. 

Then  it  comes  to  this :  does  the  slander  import  a  crime 
punishable  as  a  felony  t  II  charges  a  mere  in'sA  to  destroy 
the  onborn  infant,  or  a  detire  that  it  should  be  destroyed ; 
certainly  nothing  beyond  this.  No  overt  act  is  charged. 
{Slarkit  on  Slander,  Am.  ed.  89.)  A  mere  wish  lo  com- 
mit a  felony  will  not  sustain  an  indictment ;  nor  would  a 
request.  {Slarfde  m  Slander,  Jim.  ed.  89,  SI,  32,  23, 
66,  67.) 

It  cannot  be  pretended  that  the  words,  as  laid,  imported 
any  thing  more  than  a  wish  to  hide  or  secrete  the  child. 
The  words,  according  to  the  construction  of  them,  proved, 
or  sought  to  be  proved  at  the  trial,  imported  a  wish  lo  kill 
or  murder.    This  was  one  variance. 

If  there  are  any  material  words  proved,  in  order  lo  make 
out  the  charge,  beyond  what  the  declaration  contaiua,  this 
is  a  variance.  The  declaration  should  have  staled  them 
by  way  of  colloquium  or  otherwise.  (Starkie  on  Slander, 
Am.  ed.  30£,  304.)  If  the  words,  "the  child  has  a  soul  lo 
gain  or  lose,"  be  material  to  make  out  the  sense  contanded 
fiK,  they  ahould  have  been  stated. 

T.  J.  OakUy  and  T.  A.  Bmmt,  contra,  made  the  follow- 
ing-points: 
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UTiCA,  1.  The  words  laid  are  actionable  in  Ihem^elves.    After 

Aug.  1826.   verdici,    they  must  be  taken  to  have  been  spoken  in  the 
Demarest     Bense  alleged  in  the  declaration. 

▼;  2.  They   are  actionable  on  account  of  the  professional 

character  of  the  plaintiflf. 

S.  They  are  actionable  on  the  ground  of  the  special 
damage  alleged,  which,  on  the  motion  in  arrest,  must  be 
taken  to  have  been  proved.  {Harley  v.  Herrings  8  T.  JL 
130.     Starkie  m  Slander^  Land.  ed.  191.) 

4.  The  innuendoes  laid  cannot  vitiate.  They  may  be  re- 
jected as  surplusage,  if  not  necessary  to  support  the  action. 
{Swdik  V.  Cooker^  Cro.  Car.  512.  IJndsey  v.  SmUk,  7 
JohL  359.) 

They  insisted,  that  the  allegation  of  special  damage 
must  be  taken  to  apply  to  all  the  counts.  It  does  so  in 
lemts,  though  it  comes  in  at  the  conclusion.  It  was  not 
necessary  to  repeat  it  at  the  close  of  each  count. 

When  words  are  equivocal  in  themselves,  an  innuendo 
k  proper  to  fix  the  criminal  meaning.  (fVilner  v.  HoU^ 
Otq.  Car.  489.  Siarkie  on  Slander,  SS9,  341.)  The 
words,  **  to  make  away,**  are  of  that  character ;  and  may 
be  thus  explained.  They  are  not  necessarily  innocent 
on  their  face.  They  are,  in  English,  understood  to  mean 
killing  or  murder,  when  applied  to  a  child,  oflener  than  any 
thing  else.  And  in  Falkner  v.  Cooper,  {Carter,  55*6)  theee 
tery  words  tcere  keld  actiomable.  At  any  rate,  the  words 
cannot  always  mean  the  mere  act  of  secreting.  If  the 
words  may  import  criminality,  then  the  verdict  fixes  the  in- 
tent, and  must  be  sustained.  The  jury  have  found  the 
meaning.  After  a  verdict  for  the  plaintiff,  the  words  shall 
be  taken  in  their  worst  sense.  {Siarkie  on  Slander,  Lond. 
ed.  65.) 

Words  importing  a  solicitation  to  commit  a  felony  are 
actionable.  ^*  He  wished  me  to  make  away  with  the  child," 
is,  in  one  sense,  the  charge  of  solicitation  to  do  it.  For 
thia  the  plaintiff,  beyond  all  doubt,  would  be  punishable 
in  the  temporal  courts.  {Passte  v.  Mondford,  Cro.  Eliz. 
747.    Preeton  v.   Pmder,  id.  808.    2  Chit.   Cr.  L.  117, 
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llote(y).  id.  60,  993.  Mm/ne  v.  Digk,  Frtem.  46.  Ham. 
JV.  P.  SOO,  SOI.) 

Tokeo  together,  the  language  charged,  plainly  importB 
that  the  child  woa  illegilimale;  and  imputes  to  the  plain- 
tiGT  a  want  of  chastity  ;  a  lewdoeas  which  unfits  him  fut 
hia  dutiea  as  a  clergyman ;  and  destroys  his  professional 
character.  Words  to  this  effect,  spoken  of  a  clergytnaD, 
were  held  actionable  in  Dod  v.  SoMnton,  (JJleyii,  GS.) 
They  are  then  actionable  on  the  principle  which  makes 
any  words  so,  as  affecting  a  man  in  his  particular  profes- 
sion oi  calling.  The  example  usually  put,  is  that  of  charg- 
ing a  lawyer  with  being  a  knave.  To  charge  a  blacksmith 
with  keeping  false  books,  would  be  actionable  for  the 
same  reason.  To  say  of  a  clergyman,  he  is  a  drunkard,  is 
acticHtable.  (J)f' Jtfti/an  r.  Birek,  1  Sin.  178.  Ckaddock 
V.  JOriggi,  13  Matt.  Sep.  S48,  S.  P.)  The  court  cannot 
bat  see  that  a  charge  of  incontinency  would  affect  a  cler- 
gyman in  his  profession  ;  though  it  would  not  have  that 
efiect  when  made  against  an  ordinary  person.  In  this 
country,  clergymen  of  all  deDominaUons  have  the  same 
right  to  protection  as  the  established  clergy  in  England. 
(1  Bm.  184-5.     Slarkie  on  Slander,  .Sm.  ed.  107.) 

Where  words  are  equivocal,  it  is  sufficient  to  slate  them 
in  the  declaration,  point  them  with  an  innuendo  ;  and  then 
prove  the  truth  of  the  mnwndo  by  circumstances.  No- 
thing is  more  common  than  to  prove  words  not  laid,  in  or- 
der to  show  the  sense  in  wt^h  those  which  are  laid,  were 
spoken.  The  declaration  need  not  be  loaded  with  the  par- 
ticulars. Words  are  always  to  be  taken  as  they  are  un- 
derstood by  the  hearers.  (Cooper  v.  Smith,  Bridgm.  60.) 

After  proof  of  special  damages  bad  failed,  further  proof 
was  admitted.  This  was  not  objected  to  at  the  trial ;  and 
its  admissibility  cannot  be  questioned  here.  The  proof  c4 
sattlemant  over  two  churches  instead  of  one,  as  alleged  in 
the  declaration,  was  a  part  of  this  uoquesUoned  proof.  The 
court  will  intend  that  the  two  churches  spoken  of  are  in 
truth  but  ona ;  and  that  this  is  th«  same  church  mentioned 
HI  tb*  deolaratiiHi.    This  might  bare  bean  shown,  if  thera 
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had  been  an  objection  at  the  trial.  The  defendant's  coon* 
sel  should  have  put  his  finger  upon  the  variance. 

There  was  no  ground  for  a  nonsuit.  The  words  alleged 
were  substantially  proved.  This  is  sufficient.  The  proof 
need  not  literally  correspond  with  the  words  set  forth  in  the 
declaration.  It  was  sufiicient  to  carry  the  cause  to  the 
jury,  that  some  of  the  witnesses  understood  the  words  to 
import  criminality.  The  jury  were  to  determine  the  sense 
of  the  words.  They  are  always  to  do  this,  if  there  be  any 
ground  for  doubt.  {Dexter  v.  Tabert  12  John*  239.  Ex 
parte  Baily^  2  Cowen,  479,  482.  Goodrich  v.  Woolcotl^  S 
Cowen,  231,  239,  40.) 

That  the  coUoquhan  in  the  declaration  need  not  apply 
the  words  spoken  particularly  to  the  professional  charac- 
ter of  the  plain tifi*;  but  that  it  is  sufficient  to  apply  them 
in  proof,  the  counsel  cited  Stanton  v.  SmUh,  (Ld.  Raym. 
1480;)  Reeve  v.  HolgaU,  (2  Lev.  62;)  Sir  John  Itham 
V.  York,  {Cro.  Car.  15;)  Taylor  v.  Starkey,  (id.  192;) 
Webb  V.  J^ichoUi,  {id.  459 ;)  Fleetwood  v.  Curie,  {Cro.  Joe. 
557;)  Cam  v.  Osgood,  (1  Lev.  280;)  Ooodyearv.  Biehop, 
(Cro.  Car.  265  ;)  Cawdry  v.  Highley,  {id.  270  ;)  Fottle  v. 
Robbiniy  (12  Maes.  Rep.  498;)  and  ChaddockY.  Brigge, 
(IS  id.  249.) 

Williams,  in  reply.  The  first  and  second  counts  are 
complete  in  form  ;  and  profess  to  rely  on  themselves.  The 
allegation  of  special  damage  ^  the  conclusion  of  the  dec- 
laration, cannot  be  attached  to  them.  If  it  was  intended 
to  support  them  on  that  ground,  they  should  each  have 
charged  the  special  damage  individually  and  distinctly. 
As  inserted,  it  cannot  aid  any  beside  the  third  and  last 
count.  If  this  be  be  not  so,  where  do  these  counts  begin  1 
Where  do  they  end  t 

We  deny  that  doubtful  words  can  be  helped  by  an  in- 
nnendo.  This  can  be  done  only  by  a  coUoquiuBu  {Starkie 
an  Slander,  Jim.  ed.  S02.) 

The  authorities  cited  to  show  that  the  act  of  solieitation 
is  legally  criminal,  do  not  apply  to  a  case  of  this  kind.  A 
solicitation  to  kill,  in  order  to  be  criminal,  must  relate  to  a 
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living  person.     The  declaration -does  not  aver  that  the  child      utioa, 
was  born,  or  had  even  quickened  in  the  womb.    The  wish,    ^^  |^*** 
or  request,  or  solicitation  insisted  on,  therefore,  could  not 
relate  to  a  felonious  killing.     It  could  be  no  more  than  a 
request  to  commit  a  misdemeanor.    This  is  not  an  offence 
indictable  at  all. 

There  is  no  more  reason  why  words,  importing  a  want  of 
chastity,  should  be  deemed  actionable,  when  spoken  of  a 
clergyman,  than  of  the  advocate,  the  judge,  or  the  physi- 
cian. In  neither  case  are  they  actionable.  Even  the  fe- 
male is  not  protected  by  the  law  against  such  an  imputa- 
tion ;  though  no  one  is  so  much  injured  by  it. 

CuriOf  per  Savage,  Ch.  J.  (AAer  stating  the  facts.) 
With  regard  to  the  motion  in  arrest,  the  enquiry  is,  wheth- 
er the  words,  as  laid,  are  actionable ;  for,  on  this  motion, 
we  are  to  take  it  for  granted  that  they  were  proved  as  laid  ; 
and  with  the  intention  imputed. 

The  doctrine^  of  construing  words  in  mitiori  sensu^  has 
been  exploded;  and  a  more  rational  rule  now  prevails: 
that  words  are  to  be  understood  according  to  their  plain 
and  natural  import ;  according  to  the  ideas  they  are  cal- 
culated to  convey  to  those  to  whom  they  are  addressed. 
{Goodrich  v.  WoolcoU,  S  Cowen^  239-40,  and  eases  there  ci- 
ted,)    Mr.  Starkie^  in  bis  valuable  Treatise  on  Slander,  (p. 
44,)  states  the  rule  as  follows:  **Both  judges  and  jurors 
shall  understand  words  in  that  sense  which  the  author  in- 
tended to  convey  to  the  minds  of  the  hearers,  as  evinced 
by  the  whole  circumstances  of  the  case.     It  is  the  pro- 
vince of  the  jury,  where  doubts  arise,  to  decide,  whether 
the  words  were  used  maliciously  and  with  a  view  to  de- 
fame ;  such  being  matter  of  fact,  to  be  collected  from  all 
concomitant  circumstances ;  and  for  the  court  to  determine, 
whether  such  words,  taken  in   the  malicious  sense  imputed 
to  them,  can  alone,  or  by  the  aid  of  the  circumstances  sta- 
ted upon  the  record,  form   the  legal  basis  of  an  action." 
Courts  and  juries  will  understand  them  in  the  same  way 
that  other  people  would.    {WaUan  v.  Singktofh  7  Serg.  4(r 
Bamle,  451.) 
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The  jury  have  found  that  the  words  were  spoken  mali* 
ciously,  and  with  a  view  to  defame  and  injure  the  plaintiff, 
as  laid  in  the  declaration.  If  they  had  been  spoken  other- 
wise, the  verdict  would  have  been  different. 

What  idea,  ihen,  do  we,  and  all  persons  of  common  un- 
derstanding, receive  from  the  charge,  that  the  plaintiff 
wished  the  defendant  to  make  away  with  a  bastard  child,  of 
which  he  was  the  father,  and  standing  in  the  relation  of 
brother-in-law  to  the  mother  1  What  must  have  been  his 
motive,  but  to  prevent  entirely,  and  in  the  most  effectual 
manner,  a  public  exposure  of  his  misconduct ;  that  he  might 
avert  disgrace  and  infamy  1  I  apprehend  the  plain  mean- 
ing is,  that  the  plaintiff  wanted  the  defendant  to  destroy 
this  infant  child  as  soon  as  born.  Does  this  charge,  then, 
amount  to  an  offence  which  is  punishable,  and  one  involv- 
ing moral  turpitude?  It  is  not  necessary,  here,  to  say  wheth- 
er it  be  actionable,  in  general,  to  impute  evil  inclinations 
or  wishes.  It  is  sufficient  (o  take  the  rule  as  established, 
that  the  charge  must  impute  some  act  constituting  a  crime 
or  misdemeanor,  for  which  corporal  punishment  may  be 
inflicted  in  a  temporal  court.     {Starkie  on  Slandevy  41.) 

Is  it  not  a  high  misdemeanor,  for  one  person  to  apply  to 
another;  and  solicit  him  to  commit  murder?  There  is,  in 
such  an  act,  something  more  than  wickedness  of  intention. 
There  is  an  act  tending  to  carry  such  evil  intention  into  ef- 
fect. {Passie  v.  Mondfordf  Cro.  Eliz,  747.  Preston  v. 
Pinder,  id.  308.) 

According  to  my  understanding  of  this  charge,  in  the  de- 
claration, the  words  are  actionable  in  themselves,  whether 
spoken  of  a  clergyman  or  any  other  person. 

There  are  other  words,  however,  laid,  which,  spoken  of 
individuals  in  general,  would  not  be  actionable ;  and  it  is 
objected  that  they  are  not  so,  when  spoken  of  a  clergy- 
man. 

The  words  convey  a  direct  charge  of  incontinency. 

It  is  familiar  to  all,  that  words  not  actionable  in  them- 
selves, become  so  by  being  spoken  of  persons  engaged  in 
a  particular  calling  or  profession.  Thus,  to  call  a  lawyer 
a  knave,  or  a  physician  a  quack,  is  actionable.     Bo,  also,  to 
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ealt  a  merchaoi  b  bonknipl.  And  Ihe  Rciion  seemfl  lo  ex- 
tend 10  words  epoken  of  a  person  in  any  lawrul  employ- 
meoi,  by  which  he  may  gain  his  livelihood.  (StarkU  tm 
Slander,  108.} 

It  has  been  contended,  tbal  this  rule  does  not  extend  to 
elergyoien  ;  and  there  are  some  casee  which  look  llial  way ; 
but  ihere  are  also  cases  and  dicta  of  learned  men  in  faTor  of 
the  action. 

The  oldest  case  to  which  we  have  been  referred,  is  Dod 
V.  Ao6tiuon,(  ^leyn,  63;)  in  which  it  was  held,  thai,  lo 
■ny  of  a  clergyman  "he  is  a  drunkard,**  was  actionable  ; 
drunkenneea  being  an  offence  for  which  a  ctergynmn  is  lia- 
ble to  be  deprived  of  hia  preferment.  So,  he  ia  a.  rogue 
and  a  dog.  {Poeock  v.  JuTath,  Comh.  263.)  So,  he  is  a 
rogtle  and  a  contemptible  fellow.  (Jlfusgrave  v.  Bovty, 
Sir.  946.)  These  cases  are  cited  by  Staride,  in  his  Trea- 
tise on  Slander,  107.  Hammond,  in  hr^  Treuiiee  on  the 
law  of  niti  pritu,  (p.  300,)  soys,  To  charge  a  man  with 
seduction,  adultery  and  such  like,  or  to  impute  lo  him 
criminal  inclinations,  is  not  defamatory,  and  the  reason  as- 
signed is,  because  he  is  not  thereby  exposed  lo  the  ven- 
geance of  the  law.  He  further  elates,  that  words  actiona- 
ble in  relation  to  one's  profession  or  trade,  are  such  as  im- 
pute to  him  the  want  of  those  qualifications  which  are  es- 
sential. As  to  attribute  knavery  to  a  lawyer,  ignorance  lo 
a  physician,  proJUgaey  to  a  Divine,  cowardice  lo  a  soldier, 
ordishonesly  to  a  tradesman.  In  JH'Millan  v.  Birch,  {I 
Bia,  184,)  Ti^kman,  Ch.  J.  eayu,  "The  reason  why  cer- 
tain expressions  are  actionable,  when  applied  lo  persons  of 
certain  professionB,  is  this;  that  from  the  nature  of  the 
case,  it  is  evident  that  damage  must  ensue.  So,  lo  say  of 
a  clergyman,  that  he  is  a  drunkard  ;  because  these  words^ 
if  believed,  must  deprive  him  of  that  respect,  veneration,, 
and  confidence,  without  which  he  can  expect  no  hearers 
aa  a  minister  of  the  gospel."  The  temporal  damage  aris- 
ing from  a  loss  of  reputation  for  moral  rectitude,  in  his  pro- 
fession, is  as  great  lo  the  clergyman  as  to  a  lawyer.  Then, 
why  is  it>  that  the  former  ahoultl  not  be  equally  protected 


90  CASES  IN  THE  SUPREME  COURT 

UTicA«  in  his  character  with  the  latter  1  Finding  such  respectable 
Auf.  1888.  nu^ijQriiy  for  the  position,  I  am  decidedly  in  favor  of  hold- 
Tballbimer    ^^S  words,  importing  a  charge  of  incontinency  against  a 

BrineLrhoff.   ^^^^Sy^^^3  actionable. 

Being  of  opinion  that  the  words  are  actionable,  a  part 
in  themselves,  and  a  part  in  respect  to  the  plaintiff's  pro* 
fession,  it  is  useless  to  coneider  the  nature  and  ofBce  of 
an  innuendo ;  or  to  inquire  whether  special  damages  are 
laid  as  to  more  than  one  count. 

The  judge  correctly  decided,  that  the  sense  iu  which 
the  words  were  used,  was  proper  to  be   determined  by  the 

In  my  judgment,  both  the  motion  in  arrest,  and  for  a 
new  trial,  must  be  denied. 

Motions  denied. 


Thallhimer  agahni  BaiifCKERHOFr,  Gentleman, 

one,  &c* 

T^  ^^nnm  ASSUMPSIT  for  money  had  and  received,  tried  at  the 
iMldinpoMfts*  ^tW'Yark  circuit,  October  5IA,    1624,  before  Edwards,  C. 

MOD  byoUMTt,  Judire. 
niAde    •Oft-         ^ 
fTMment,  not 

void  for  eiwaiperty  or  maintenance,  in  considention  of  T4*«  agreeing  to  furnish  pecuniary 
•austanee  about  reoovering  the  land,  that  he  would  coOTey  one  fourth  of  the  land  which 
should  bo  reeoTorod,  to  7A.  7.  appointed  B,  his  attorney  to  eonducttuits  for  the  recovery 
of  the  land.  The  suits  were  finally  compromised  bj  7.  who  conveyed  to  the  possessors  by 
▼arioiis  deeds  executed  by  B.  as  ha  attorney,  which  deeds  acknowledged  the  receipt  of  the 
oonaidefatioo  money. 

Hsldi  that  an  acUou  for  money  had  and  received,  would  lie  against  7.  if  he  had  received 
the  money,  in  behalf  of  7^  for  one  fourth  of  the  money  ao' received  by  7.  But  B.  having 
ftoaived  tbe  money,  ktti^  that  the  action  lay  against  him. 

HtU^  alao^  that  the  deeds  executed  by  B.,  as  attorney  for  7.^  were  prima  fmeU  evidence 
that  B.  had  rteaiTed  the  money. 

What  is  tufieient  evidence,  that  B.  knew  of  7A'«  claim  under  the  contract. 

What  n  aoAeiant  evidence,  that  7A.  knew  of  B.*«  paying  over  the  whole  proceeds  of  the 
ooopromiaa  to  7.  ;>nd  tliat  he  (7A.)  acknowledged  7.  as  his  agent  to  receive  the  proceeds ; 
Mid  looked  to  him  for  his,  7A.*«  share  of  them,  and  not  to  B. 

Whera  an  ap^ant  ia  authorized  to  receive  money  for  his  principal,  or  do  any  other  thing, 
kls  drafta,  rMeipti,  account  suted,  or  admiasions  relative  to  the  subject  of  his  agency,  and 
aapodally  whan  all  these  are  offered  in  connexion,  eonatitute  a  part  of  the  rf «  gfsle  ;  and 
art  oompttant,  though  not  conclusive  evidence  against  the  principal. 

Dim  notlea  being  nven  to  produce  a  letter,  written  by  one  party  to  another ;  and  the 
Utter  raftiaing  to  produce  the  letter;  the  former  offered  to  Prove  by  his  clerk  that  he  oo- 
plfd  tas  MtUr  into  a  letter  book,  and  that  it  was  hit  invariable  custom  to  carry  letters,  thus 
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At  the  trial  an  agreemeDt  was  given  in  evidence  between     utica, 
the  plaintiff  and  one  Henry  R.   TeUer,  dated   ^prU  lOA,    ^"«-  *®*^ 
1807.     This  agreement  recited  a  claim  to  certain  lands  by    TiuaihiiiMr 
TeUefy  to  whom   the  plaintiff  was  related  ;  and  provided,      .  ^v^ 
that  on  its  recovery,  the  former  would  convey  to  the  plain- 
tiff one  fourth  of  it.     TeUer  made  the  defendant  his  aitor* 
ney,  for  the  purpose  of  recovering  the  land  ;  but  instead  of 
actually  taking  possession  of  it,  the  claim  was  compromis- 
ed between  Teller  and  the  possessors,  who  paid  a  large  sum 
of  money,  which  came  to  the  hands  of  the  defendant ;  and 
for  one  fourth  of  which  this  suit  was  brought.     (See  the 
agreement  more  at  large,  20  John.  886,  where  its  legality 
came  in  question.     It  was  adjudged  legal,  S  Covoen^  623, 
S.  C.  on  error.) 

On  the  compromise,  various  deeds  were  executed,  by 
the  defendant,  as  the  attorney  of  Teller^  of  different  parts 
of  the  land,  expressing  the  consideration  received  in  money  ; 
and  these  were  offered  by  the  plaintiff,  and  admitted, 
(though  objected  to,)  as  evidence,  prima  facie^  that  the  de- 
fendant had  received  the  money. 

The  judge  overruled  a  motion  for  a  nonsuit,  made  on  the 
ground  that  the  action  for  money  had  and  received  would 
not  lie  at  the  suit  of  the  plaintiff. 

The  defendant  set  up  in  his  defence,  that  he  knew  noth- 
ing of  the  agreement  between  the  plaintiff  and  Teller^  until 
after  he  had  paid  lo  or  for  Teller^  and  the  latter  had  dis- 
charged him  from  all  the  moneys  he  had  received  ;  and 
that  Teller  was  in  truth  the  agent  of  the  plaintiff,  to  re- 
ceive the  money,  or  otherwise  discharge  the  claim  for  it. 
Among  other  evidence  to  show  this,  he  offered  to  prove 

copied,  to  tb«  pott  office ;  •od  Midom  handed  them  back  ;  held,  that  this  was  sufficient  er- 
idence  of  sending  the  letter,  though  the  clerk  could  not  recollect  that  he  sent  the  particular 
ktter ;  and  that  a  co\ij  was  admissible  in  evidence. 

Where  letters  are  written  in  the  course  of  business  or  negotiation  bv  an  agent,  they  are 
•Tidenea  against  his  principal,  so  fisir  as  they  relate  to  the  subject  of  his  agency ;  but  no 
fimher. 

Where  mortgages  are  assigned,  or  oonreyances  executed,  acknowledging  the  receipt  of 
the  eooaideration  by  the  assigiior  or  grantor,  this  is,  prfma  /aete,  CTidenoe  that  the  consid- 
•fation  waa  actuallT  paid,  as  expressed ;  and  this,  too,  although  the  assignor  or  ^otor  waa 
at  the  time  indebted  to  the  assignee  or  grantee,  to  the  amount  of  the  consideration  express- 
ed. The  asaigmnaoia  or  oonvsyaaoei  shall  not,  for  that  reason,  be  taken  to  have  been  in 
■atiaftction  of  tbedebu 
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UTicA,  a  correspondence  between  himself  and  the  son  of  the 
^^J^'  pJa'nliff,  BarerU  ThdUdmer,  who,  he  insisted,  was  the 
Thallhimer  &gent  of  the  plaintiff.  This  correspondence  was  offered 
B  '  k  hoffl  Particularly  to  show,  that  long  after  the  defendant  had  re- 
ceived the  money,  this  being  known  to  the  plaintiff,  he 
had  acknowledged  himself  indebted  to  the  defendant  on 
mortgage ;  and  had  set  up  no  claim  for  the  moneys  in  ques* 
tion*  Notice  had  been  given  to  the  plaintiff,  to  produce 
the  letters  written  by  the  defendant ;  but  the  judge  rejec- 
ted his  letter  book  as  evidence ;  though  the  plaintiff  de- 
clined to  produce  the  letters  called  for  by  the  notice. 
The  offer  of  the  letter  book  was  accompanied  with  evi- 
dence which  will  be  found  detailed  in  the  opinion  of  the 
court. 

Various  mortgages  taken  by  the  defendant  on  the  sale 
of  the  real  estate,  payable  to  Teller^  had  been  assigned  by 
the  latter  to  the  defendant,  for  a  consideration  expressed 
in  the  assignment  to  have  been  received  by  Teller.  The 
registry  of  these  assignments  was  offered  in  evidence 
against  the  defendant,  but  rejected. 

The  judge  admitted  in  evidence,  though  objected  to  by 
the  defendant,  certain  conveyances  of  land  from  Teller  to 
the  defendant,  in  which  a  consideration  was  expressed  to 
have  been  received  by  Teller. 

The  defendant  offered  in  evidence  certain  receipts,  drafts, 
and  an  account  stated  by  Teller,  showing  the  receipt  of, 
and  final  settlement  for  the  money  in  question ;  which 
were  rejected  by  the  judge. 

The  defendant  excepted  to  the  various  decisions  of  the 
judge,  which  were  against  him. 

The  verdict  was  for  the  plaintiff,  for .  upwards  of  jtlS, 
500 ;  and  the  cause  now  came  here  on  motion  by  the  de- 
fendant for  a  new  trial,  on  the  bill  of  exceptions ;  and  also 
on  a  case  made. 

The  above  is  a  very  slight  outline  of  the  facts  to  which 
the  points  of  law  decided  by  the  court  relate. 

To  say  more  of  the  facts  here,  is  deemed  unnecessary  ; 
at  they  will  be  found  sufficiently  stated  in  the  opinion  of 
the  court. 


Brinelnrbofil 
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UTiCA,  to  be  void  as  against  tlie  act,  (1  R.  L.  17S»)  lo  prevent 
Aug.  1826.  champerty  and  maintenance.  (20  John.  386.)  But  the 
Thalihimer  ^^^^^  ^^  errors  reversed  that  judgment  and  established  the 
y.  ^  ^  validity  of  the  contract.  (3  Cqwrn^  623.)  Whether  that 
agreement  was  void  or  not,  was  the  only  point  which 
strictly  and  properly  arose  upon  the  bill  of  exceptions. 
But  the  counsel  discussed,  and  the  court  of  errors  express- 
ed an  opinion  upon  the  question,  whether,  admitting  the 
agreement  to  be  valid,  an  action  for  money  had  and  receiv- 
ed could  be  sustained  by  the  plaintiff.  And  although  that 
opinion  cannot  be  considered  as  settling  the  point  on  the 
ground  of  authority,  it  is  entitled  to  great  weight  in  the 
consideration  of  the  question* 

It  was  obviously  the  intention  of  Teller  to  give  to  ThaU* 
htnuT  a  right  to  one  fourth  part  of  whatever  might  be  re- 
covered in  the  suits,  which  the  agreement  recites  he  was 
about  to  commence.  The  inducement  to  the  agreement 
was  not  only  a  natural  and  meritorious  one,  but  the  consid- 
eration on  which  it  was  founded  was  valuable,  and  such 
as,  under  all  the  circumstances  of  the  case,  made  the  ar- 
rangement an  act  of  prudence  and  discretion  on  the  part  of 
TtlUr.  It  was  foreseen  that  the  controversy  would  be 
protracted  and  expensive.  Its  result  could  not  be  antici- 
pated with  certainty  ;  and  Tdler  knew,  if  he  should  fail 
to  recover,  that  the  costs  and  expense  of  the  controversy 
would  be  enormous.  He  acted  wisely,  therefore,  in  guard- 
ing against  a  result  that  would  have  been  so  ruinous,  by 
the  agreement  which  he  made  with  the  plaintiff.  If  the 
suits  had  proceeded  to  judgment,  and  the  land  had  been 
recovered,  TtUer  was  expressly  bound  by  his  covenant  to 
convey  one  fourth  part  of  the  property  to  the  plaintiff. 
The  agreement  made  no  express  provision  for  the  case  of 
a  compromise.  But  the  legal  title  being  admitted  to  be  in 
TMw^  he  had  a  clear  right  to  discontinue,  or  settle  the 
suit,  on  such  terms  as  he  pleased ;  and  if  he  acted  with 
good  faith,  and  under  the  advice  of  counsel,  all  that  the 
plaintiff  could  require,  would  be  to  participate  in  the  fruits 
of  the  compromise,  in  the  same  proportion  to  which  he 
would  have  been  entitled  if  the  land  itself  had  been  recov- 
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*rcd.  If  ihc  money  had  been  pnyed  to  TtUer  upon  ihe  utica, 
conipromiBe,  whether  he  had  a  riglit  to  compromiw  or  not,  *"*•  '"*•■ 
there  can  be  no  doubt,  that  Thallhmer  might  have  affirmed  •nMbimm 
the  Kttlemenl,  and  recovered  from  him  one  fourth  of  the 
amount  It  would  work  the  grosoeat  injustice,  to  give  to 
the  agreement  a  c»)nBtriiction  which  would  enable  Teller 
to  defeat  its  beneficial  operation,  so  far  as  the  plaintiOT  ii 
concerned,  by  a  settlement ;  and  then  lo  answer  the  plain- 
tiff's claim  by  saying  that  his  contract  bound  him  only  lo 
convey  one  fourth  of  the  land  recovered,  and  nol  to  pay 
one  fourth  of  the  money  received  in  lieu  of  the  land. 
The  sense  of  the  contract  evidently  is,  as  remarked  by  the 
chancellor,  (3  Cowen,  649,)  that  in  the  event  of  suceess, 
ThalUiimtr  shall  have  one  fourth  part  of  the  property, 
whether  the  fruits  of  Ihe  claim  shall  be  realized  in  land  or 
money. 

If  an  action  for  money  had  and  received  could  have  been 
sustained  by  the  plaintiff  against  Teller,  on  the  money  be- 
ing paid  to  him,  I  perceive  no  reason  why  it  cannot,  against 
the  present  defendant,  admitting  the  money  still  to  be  in 
his  hands,  or  to  have  been  paid  over  lo  TtUer  without  Ihe 
authority  of  the  ploinlifT,  either  express  or  implied.  It  is 
no  objection  lo  the  action,  that  Thallkimer  was  lo  bear  a 
proportion  of  the  expenses  of  the  controversy.  It  may  be 
questioned  whether,  according  to  the  true  construction  of 
the  contract,  be  was  to  pay  any  thing  before  the  termina- 
tion of  the  suit ;  for  the  agreement  provides,  that  i/*  (Ac 
ml*  thould  be  vntvccetijul,  he  should  pay  Jialf  the  ex- 
penses i  but  if  TeUer  thoitld  recover,  then  only  one  fourth 
of  lhem>  Pending  the  controversy,  therefore,  what  pro- 
portion was  he  to  advance  1  The  testimony  of  Mr.  £nim«l 
renders  it  probable,  that  when  this  agreement  was  made, 
it  was  understood  between  the  parties  and  their  counsel, 
that  a  Tery  small  proportion,  if  any,  of  the  costs,  were  to 
be  paid,  until  the  final  termination  of  the  suits.  He  ex- 
presely  nys,  that  saeh  was  the  agreement  in  relation  to 
the  connMl  fees ;  and  that  they  were  nol  paid  nntil  after 
the  compromise.     Tbe  attorney's  feos,  it  is  evident,  were 


TbaUhimer 
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UTiOA,      not  advyanced  by  TeUer ;    for  Brwckerhoff  now  claims  llie 
Aug.  1896^    {|(15«000  at  which  they  were  liquidaledi  and  paid  by  the 
defendants  in  the  suits.     But  if  they  had  been  previously 
yi  paid  by  TttUr^  that  amount  would  belong  to  him,  and  not 

**"^***^*^  to  Brmckerhoff.  It  is  clear,  therefore,  that  little  or  nothing 
was  paid  by  TeUer  or  Thallhimer  while  the  suits  were 
pending;  and  that  there  can  be  no  account  between  them 
in  relation  to  the  costs,  to  be  liquidated  and  adjusted. 
The  costs  are  to  be  deducted  from  the  $75,000  agreed  to 
be  paid  by  way  of  compromise ;  and  the  plaintiff  is  en- 
titled to  one  fourth  of  the  balance,  either  from  TtUer  or 
the  defendant. 

I  think  the  evidence  warrants  the  conclusion,  that  the 
agreement  between  Teller  and  TkaUhimer  was  known  to 
the  defendant.  It  was  in  the  hand  writing  of  his  clerk, 
and  witnessed  by  him  and  the  defendant.  The  parties, 
therefore,  were  probably  together  in  his  oflSce ;  and  it  is 
irrational  to  suppose  that  an  arrangement  in  which  the  de« 
fendant  might  eventually  have  so  deep  an  interest,  and 
which  there  was  no  possible  reason  for  concealing,  was  not 
communicated  to  him.  He  was  probably,  at  that  time,  if 
he  had  not  previously  been,  retained  as  attorney  in  the 
suits,  which  the  agreement  recites  it  was  the  intention  of 
the  parties  to  commence.  A  contract  of  so  much  impor- 
tance, must  have  been  a  matter  of  conversation  and  discus- 
sion between  the  parties,  at  least,  before  it  was  finally  con- 
cluded ;  and  under  all  the  circumstances  of  the  case^  the 
fair,  and  I  think,  the  irresistible  presumption  is^  that  the 
defendant  was  fully  apprised  of  all  its  provisions. 

The  next  inquiry  is,  whether  Teller  was  authorized  by 
the  plaintiff  to  settle  with  the  defendant  for  his  share  of 
the  recovery,  (assuming  for  the  present  that  such  settle- 
ment has  in  fact  been  made.)  It  is  not  necessary  that 
there  should  have  been  an  express  authority  for  the  pur- 
pose. If  the  plaintiff  has  subsequently  recognized  or  rati- 
fied the  acts  of  Tetter  in  that  respect,  it  is  equivalent  to  an 
original  express  power  to  perform  those  acts. 

The  power  of  attorney  from  Tdler  to  the  defendant, 
under  which  the  suits  were  compromised,  bears  date  the 
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ftid  of  December^  18tS ;  and  the  comproiniBe  itself  took 
place  in  the  following  month.  The  deeds  which  are  prov- 
ed to  have  been  given,  bear  date  from  December^  1818,  to 
the  following  April.  Independent  of  all  evidence,  it  m  in- 
erediUe,  that  Thallhmer  should  not  have  known  of  the 
settlement  in  which  he  had  so  deep  an  interest.  It  was  a 
matter  of  general  notoriety.  The  suits  affected  a  large 
number  of  individuals,  and  we  have  bad  very  few  contro« 
venses  in  our  courts,  the  progress  and  termination  of  which 
were  more  generally  known.  It  is  not  to  be  believed  that 
the  plaintiff,  who  resided  within  twelve  miles  of  the  city  of 
Jllbanyt  where  be  had  a  son  engaged  in  active  business, 
and  much  nearer  to  Schenectadyt  where  Tdler,  his  brother* 
in-law  appears  to  have  lived,  was  not  informed  both  of  tiie 
iact,  and  the  terms  of  the  settlement,  about  the  time  when 
it  was  effected-  And  yet  no  application  is  made  by  him  to 
the  defendant  for  his  share  of  the  proceeds  of  the  settlement; 
nor  any  intimation  given  biro  of  his  intention  to  call  him  to 
an  account,  until  1681,  when  this  suit  was  commenced. 
How  is  this  to  be  accounted  for,  except  upon  the  supposi- 
tion, that  the  plaintiff  considered  and  acknowledged  TtUer 
as  bis  agent,  and  was  content  to  leave  the  final  settlement, 
asbe  appears  to  have  done  the  previous  measures,  to  bis 
judgment  and  discretion,  and  to  look  to  him,  and  not  to  the 
defendant,  for  his  share  of  the  proceeds  ? 

This  view  of  the  case  derives  strong  confirmation  from 
the  circumstances  attending  the  foreclosure  of  Brmeker^ 
hoffU  mortgage  against  the  plaintiff.  The  mortgage  was 
foreclosed  in  1816,  for  the  non-payment  of  the  interest. 
Many  letters  passed  between  the  parties,  from  1816  to 
1818,  pressing  for  payment  on  the  one  side,  and  begging 
indoJgence  on  the  other.  But  not  an  intimation  is  to  be 
found  of  any  claim  on  the  part  of  the  plaintiff  against  the 
defendant,  in  relation  to  the  Teller  property.  Among  the 
various  suggestions  made  by  the  plaintiff,  to  avoid  the  ru* 
inous  consequences  which  he  apprehended  from  a  fore- 
closure of  the  mortgage,  no  allusion  whatever  is  made,  to 
the  fund  in  question,  as  laying  the  foimdation  either  of  a 
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UTfCAy  legal  or  equitable  claim  against  the  defendant.  The  cor- 
Ang.  I8i6.  rcepondence,  from  the  firet  to'' the  last,  admits  ihe  justice  of 
ThMiihiaier    ^^^  demands,  and  entreats  only  for  forbearance. 

V.  ^  ^  Assuming  (what  I  have  endeavored  to  show  must  have 
been  the  fact,)  that  the  plaintiff  knew  of  the  compromise 
at  the  time  it  was  made  ;  is  it  credible  that  he  remained 
uninformed  and  ignorant  of  the  subsequent  transactions  be- 
tween Teller  and  Brinekerhoff?  He  must  have  known, 
(if  such  was  the  fact,)  that  Teller  was  assuming  to  act  for 
him,  as  well  as  for  himself,  in  the  settlement  with  Brmeker^ 
hoffi  and,  considering  the  origin  of  the  plaintiff's  interest 
in  the  fund,  that  it  grew  out  of  the  voluntary  act  of  Teller^ 
who  alone  appears  to  have  taken  any  part  in  the  management 
or  direction  of  the  controversy,  nothing  was  more  natural 
than  that  Brmekerhoff  should  have  supposed  that  TeUer 
poeessed  the  authority  which  he  assumed,  to  settle  the 
whole  claim.  And  the  plaintiff  must,  under  all  the  cir- 
cumstances of  the  case,  be  considered  as  having  subse- 
quently affirmed,  if  be  did  not  originally  authorize,  his 
acts. 

It  was  suggested,  on  the  argument,  that  the  reason  of 
the  plaintiff's  omission  to  assert  his  claim  against  Brincker-' 
hoffi  was,  his  being  advised  by  counsel,  that  the  agreement 
between  him  and  Teller^  out  of  which  his  riglifs  grew, 
was  illegal  and  void.  Admitting  the  fact,  of  which  there 
is  no  evidence,  it  does  not  vary  the  case.  It  is  immaterial 
to  the  defendant,  what  were  the  plaintiff's  reasons  for  per- 
mitting Teller  to  assume  the  character  and  power  of  an 
agent.  He  did  permit  it;  and  upon  him,  and  not  upon 
the  defendant,  roust  the  disastrous  consequences,  if  any 
have  ensued,  be  visited. 

If  Brinekerhoff^  therefore,  has  fully  settled  with  Teller^ 
and  paid  over  to  him  the  whole  amount  received  upon  the 
compromise  of  the  suits,  it  ought,  upon  every  principle  of 
law  and  justice,  to  be  a  bar  to  the  plaintiff's  claim. 

Whether  the.  evidence  in  the  case  shows  such  settlement 
and  payment,  is  a  question  which  I  do  not  intend  to  ex- 
amine ;  as  I  have  come  to  the  conclusion,  that  some  mate- 
rial evidence,  offered  by  the  defendant  upon  this,  as  well 
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UTICA9     rt$  ge$ta^  eini  is  admissible  in  evidence  against  the  princi- 
Ang.  I8«6.    p^i      ^3   y^  j^^  454      7  y^    gg5^       I  £^    u^p    875      4 

.j;^[jj^j^    Totint.  511,  565,  663.     10  Fes.  128.     10  John.  44.     SBip. 
▼•  Rep.  74,  135.     2  M.  511,  nole.     8  Campb.  Rep.   555.     I 

In  this  case  we  are  to  presume  that  it  would  have  ap- 
peared from  the  receipts  and  drafts  themselves,  or  been  oth- 
erwise shown,  that  they  related  to  the  fund  in  question. 
The  account,  I  understand  to  have  been  offered  in  connex- 
ion with  the  drafts  and  receipts,  and  not  as  an  independ- 
ent piece  of  evidence  ;  and  that  the  admission  of  a  balance 
dne  to  the  defendant  was  made  at  the  time  of  the  settle- 
ment of  the  account.  They  all  related  to,  and  were  parts 
of  the  res  gesla  to  which  the  agency  of  TelUt  extended. 

This  evidence,  therefore,  I  think,  ought  to  have  been 
submitted  to  the  jury.  It  was  competent  but  not  conclu- 
sive, against  the  plaintiff.  He  might  have  impeached  it 
by  showing  either  fraud  or  mistake  on  the  part  of  TeUer, 
in  making  the  settlement.  What  weight  the  evidence 
was  entitled  to  with  the  jury,  is  an  entirely  distinct  ques* 
lion. 

I  do  not  understand  the  defendant  to  have  offered  hie 
own  OMwer  to  a  bill  in  chancery,  in  evidence.  The  case 
states,  that  he  offered  to  read  in  evidence,  the  account ;  eop- 
iee  of  which  are  annexed  to  an  answer  of  the  defendant  to 
a  bill  Aled  against  him,  &c.  Neither  the  answer,  nor  the 
copies  of  the  accounts,  were  offered  in  evidence.  Why  any 
allusion  was  made  in  the  case  to  the  answer,  or  the  copies, 
does  not  satisfactorily  appear.  Perhaps  the  phraseology  of 
the  case  is  inaccurate,  and  the  answer  was  in  ftict  offered 
in  evidence.     If  so,  it  was  properly  rejected. 

The  copies  of  the  letters  from  the  defendant  to  the  plain- 
tiff, contained  in  what  is  called  the  defendant's  second 
letter  book,  should  have  been  permitted  to  be  read.  The 
objection  made  to  them,  was,  that  it  was  not  sufficiently 
proved  that  the  original  letters  were  sent  according  to  their 
direction.  WeetuveU,  the  defendant's  clerk,  testified  that 
the  letters  in  the  second  book  were  in  his  band  writing. 
That  it  was  his  invariable  practice,  to  carry  the  original 
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letters  to  the  post-office,  at  soon  as  he  had  copied  them  in  utica 
that  letter  book.  That  he  very  seldom  handed  them  back.  ^"S-  *®**" 
The  accuracy  of  the  copy  was  not  questioned.  The  only  ^T^^^ 
objection  was,  that  the  evidence  did  not  make  out  the  fact,  t. 
that  the  original  was  sent.  It  comes  fully  up  to  what  ^"^^^^^^ 
Lord  EUenboraughj  in  Hetherington  v.  Kemp,  (4  Campb. 
193,)  held  would  be  sufficient.  There  the  fact  to  be  es- 
tablished was  notice  of  the  dishonor  of  a  bill ;  and  the 
plaintiff  proved  that  he  wrote  a  letter  to  the  defendant  con« 
taining  such  notice ;  that  the  letter  was  put  on  a  table, 
where,  according  to  the  usage  of  his  counting  house,  let^ 
lers  for  the  post  were  always  deposited  ;  and  that  a  porter 
carried  (hem  thence  to  the  post  office.  But  the  porter  was 
not  called,  and  there  was  no  evidence  as  to  what  had  be- 
come of  the  letter,  after  it  was  put  down  on  the  table. 
Lord  Ellenboraugh  held  this  insufficient.  But  he  re- 
marked, **  Had  you  called  the  porter,  and  he  had  said  that, 
although  he  had  no  recollection  of  the  letter  in  question, 
he  invariably  carried  to  the  post-office  all  the  letters  found 
«ipon  the  table,  this  might  have  done."  Now  the  clerk,  in 
this  case,  does  swear  that  it  was  his  invariable  custom 
to  carry  to  the  post-office  the  original  of  all  the  lettera 
copied  by  him.  In  Miller  v.  HaekUy^  (5  John.  375,)  the 
notary  testified  that  it  was  usual  for  him,  where  the  drawer 
or  endorsers  lived  at  a  distance,  to  send  a  written  notice  of 
ihe  dishonor  of  the  bill  to  them  by  post,  on  the  evening  of 
the  same  day  ;  and  that  he  believed  he  had  sent  such  no- 
iice  in  that  way  in  the  present  case.  This  was  held  suffi« 
cient  in  the  first  instance.  In  such  cases,  too,  strict  proof 
18  always  required.  (S  Campb.  305,  379.  2  PA.  Ev.  20, 
note.) 

It  was  satisfectorily  proved  that  Barent  Thallhimer  acted 
as  the  agent,  and  with  the  knowledge  and  approbation  of 
his  father,  in  his  negotiations  and  correspondence  with  the 
defendant,  upon  the  subject  of  his  mortgage.  So  far, 
therefore,  as  his  letters  strictly  relate  to  that  topic,  tliey  are 
competent  evidence  against  the  plaintiff:  no  farther.  The 
letters  of  the  5I&  of  January^  and  the   6ik  of  February^ 
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UTicA,  1816,  are  not  of  this  description,  and  were  properly  exclu- 

Aug.  1826.  jgj  jjy   ,hg  judge.     The  plaintiff's  claims  against  TeUer 

Thaiihiraer  ^^^  ^^  Connexion  with  Brinckerhoff^s  mortgage ;    and  an 

^*     ^  authority  to  his  son  to  correspond  with  the  plaintiff  in  rela- 

Bnnckerhoff.  :  r         i  •  •      *     i_  •    j 

tion  to  the  mortgage,  conferred  no  power  upon  hira  to  bind 
or  commit  him  by  any  representations  or  declarations  that 
he  might  make  in  relation  to  other  topics.  There  is  no 
proof  that  he  was  the  authorized  agent  of  his  father  in  the 
settlement  of  his  demands  against  Teller.  When  he  says, 
therefore,  in  his  letter  of  January  5<A,  that  in  his  opinion 
jt2000  will  balance  accounts  between  Teller  hnA  his  father, 
he  speaks  without  authority,  and  of  course  without  effect. 
The  same  observations  apply  to  the  letter  of  the  Gth  of 
Febi-uary.  The  opinion  of  the  master  of  the  rolls  in  Fair* 
lie  V.  Hastings^  (10  Ves.  125,)  is  very  clear  and  explicit  on 
this  point.  And  all  the  cases  already  cited  upon  the  au- 
thority of  agents  to  bind  their  principals,  by  their  acts  or 
declarations,  are  applicable  here. 

The  acknowledgment  contained  in  the  deeds  executed 
by  Brvnckerhoffi  a9  attorney  for  TeUer^  that  the  considera- 
tion money  expressed  therein  had  been  paid,  was  correctly 
held  by  the  judge,  to  be  prima  facie  evidence,  that  the  mo- 
ney was  actually  paid  to  him.  If  such  was  not  the  fact, 
be  had  it  in  his  power  to  show  to  whom  it  was  paid,  by 
calling  the  different  grantees  as  witnesses.  Brinckerhoff 
was  properly  allowed  credit  for  all  the  mortgages  given  di- 
rectly to  Teller. 

If  the  acknowledgment  of  the  receipt  of  the  considera- 
tion money  in  the  deeds  executed  by  Brinckerhoff^  as  at- 
torney, is  evidence  of  the  payment  of  the  money  to  hitn, 
then,  upon  the  same  principle,  the  consideration  money  of 
the  mortgages  assigned  by  Tetter  to  Brinckerhoff^  and 
for  the  different  lots  conveyed  to  him,  must  be  presumed 
to  have  been  paid  by  Brinckerhoff  to  Tetter^  as  all  those 
instruments  contain  a  similar  acknowledgment.  There 
is  nothing  to  show  that  those  assignments  and  convey- 
ances were  made  in  part  payment  of  Brinckerhoff^$ 
debt;  and  were  not,  as  they  purport,  distinct  and  inde- 
pendent   purchases.      He  cannot,   therefore,  be  charged 


OP  THE  STATE  OP  NEW-YORK. 


lOS 


with  (hose  sums.  A  case,  however,  involving  so  large  an 
amount  of  property,  ought  not  to  be  decided  upon  such 
slight  presumptions,  where  evidence  of  a  much  more  satis- 
^tory  character  must  be  in  the  power  of  the  parties. 

I  am  not  aware  of  any  other  point  upon  which  it  is  im- 
portant for  the  court  to  express  an  opinion. 

New  trial  granted. 


UTICA, 
Aug.  )826. 


Peters  agavmi  Newkirk. 

Case,  for  distritining  the  plaintifT's  goodi>,  when  no  rent  made,  without 
was  in  arrear,  under  the  act  (1  R.  L.  436,  s.  9,)  tried  at  i:i^>°S  "o^^e 
the  UUter  circuit,  October  14lA,  1823,  before  Betts,  C.  so  th^'tbey 
Judge.  S!?  ^.^'"'^ 

^  before  the  ar- 

Plea,  the  general  issue.  bitrator,  is  a 

It  appeared,  at  the  trial,  that  Jftwkvrky  the  defendant,  ""][n^"  ^^tion 
had  demised  certain  premises,  being  a  grist-mill,  fulling- ^^o^no^lio  on 
mill,  house,  &c.  to  the  plaintiff,  for  three  years  from  the  jt,  l.  436,  «. 
20ik  of  JIfay,  1822,  at  300  dollars  rent  per  annum;  pay  a-  J;\/^|^f^'* 
ble  out  of  the  carding  or  fulling  book ;  the  defendant  to  &e.  for  dis- 
have  the  privilege  of  taking  the  accounts  as  they  stood,  ^^rlfnitha^n 
beginning  either  at  the  lop  or  bottom.  The  lease  provided  is  due,  or  for 
that  either  party  might  determine  it,  on  three  months'  no-  rentfor  whid[ 
tice  previous  to  the  end  of  the  year.  The  witness  who  '^«'*  »  no 
proved  this  lease,  did  not  recollect  distinctly  when  the  train;  but  on- 
rent  was  payable,  though  he  thought  it  was  at  the  end  of  jy  for  distrain 


the  year. 


ing  whree  no 
rent  whatever 


On  the  Sd  of  Pthrwrn/,  1823,  the  parties  agreed  to  de-  bi^'^^any.'^rbe 
stroy  (he  lease,  and  it   was  accordingly  destroyed :    and  least  rent  due, 

^  *  ^  ^  ^  i%  proucu  the 

distrainor,  tho* 
be  may  be  liable  in  some  other  form. 

Where  a  lease  is  surrendered  as  to  part  of  the  premisea,  the  right  to  distrain  continues 
as  to  the  residue. 

Where  rent  is  agrenl  to  be  paid  at  the  end  of  the  year ;  bat  before  that  time  the  ten- 
ant surrendert  part  of  tbs  praoaisea ;  ^^'vag  a  due  biU  for  the  rent,  payable  presently ;  ktld^ 
that  the  lacdkNrd  may  distrain  for  the  rent  iimnediately. 
Rent  may  be  payable  in  adrance,  and  may,  in  such  ease,  be  distrained  for  when  due. 
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UITCA, 

Aug.  18-26. 


they  struck  a  balance  of  the  rent.  J^ewkirk  agreed  lo  give 
off  and  deduct  60  dollars;  and  it  was  agreed  in  writing, 
that  Peters  should  give  up  the  possession  of  the  grist-mill 
immediately,  and  retain  possession  of  the  house  and  barn, 
with  the  privileges  under  the  first  lease,  till  the  Xst  of 
Mayy  1823,  and  then  leave  possession  ;  and  (hat  he  might 
finish  his  cloth  in  the  shop.  The  balance  of  rent  due  lo 
JVcujfetrfc,  was  ngreed  to  be  $87,75,  for  which  Peters  gave 
his  due  bill  in  these  words:  "Due,  this  3d  day  of  Febru- 
aryy  1823,  to  Christopher  Jfewhkk  on  a  settlement  for 
rent  of  the  mill,  fulling-mill,  &c.  the  sum  of  eighty  seven 
dollars,  seventy  five  cents,  &c.*'  It  was  also  agreed  that 
JWirfcjrfc  should  take  a  shearing  machine  to  be  appraised 
by  C.  Sturgesy  in  part  pay  of  the  due  bill ;  and  to  be  en- 
dorsed upon  it;  and  on  the  10/A  of  Februaryy  1823,  he 
made  the  appraisement  at  $85,  at  the  request  of  the  plain- 
tiflr,  and  in  the  absence  of  the  defendant,  who  was  not 
notified. 

The  defendant  offered  to  show  by  SttsrgeSy  that  in  making 
the  appraisal,  he  took  the  first  cost  of  the  machine,  and  dc- 
ducted  the  damage  occasioned  by  its  use ;  but  that  in  his 
opinion,  the  real  value  to  a  man  engaged  in  tlie  clothing 
business,  was  not  more  than  25  dollars.  The  evidence 
was  objected  to,  and  overruled  by  the  judge. 

The  distress  was  made  on  the  Gth  of  Februaryy  1823, 
for  the  $87,75,  and  on  the  \2th,  after  the  appraisal  of  the 
machine,  the  plaintiflT  caused  to  be  served  on  the  defend- 
ant a  copy  of  the  appraisal,  tendered  liim  seven  dollars, 
and  demanded  a  return  of  the  goods  distrained.  The  de- 
fendant refused  to  return  the  goods,  but  proceeded  to  sell 
them. 

The  judge  decided  and  charged  the  jury,  that,  to  protect 
the  defendant,  it  must  appear,  not  only  that  rent  was  due, 
but  that  it  was  due  with  right  of  distress.  Tliat  the  jury 
must  be  satisfied  that  the  due  bill  was  given  for  the  rent  then 
in  arrear,  or  made  payable  in  advance  by  express  agree- 
ment. That  if  the  85  dollars  discharged  all  the  rent  due 
on  the  Sd  of  Februan/y    the  plaintiflT  was  entitled  to  recov- 
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er ;  but  if,  under  the  agreement  of  the  parties,  any  rent 
was  thcB  due  and  in  arrear,  they  should  find  for  the  de* 
fendant. 

Verdict  for  the  plaintiff  $92^  single  damages,  the  value 
of  the  goods  distrained. 

C  H.  RugghSf  for  the  defendant,  now  moved  for  a  new 
trial.  He  said,  that  even  if  the  $85  was  to  be  applied  as 
of  the  Sd  of  February^  there  was  still  {J2,75  yet  due,  for 
which  the  defendant  might  distrain,  and  which  would  pro- 
tect him  from  the  penalty  imposed  by  the  statute,  (1  H.  L. 
436,  §  9.)  There  is  an  adequate  remedy  for  an  unreason- 
able distress.  The  statute  gives  the  treble  damages,  only 
in  a  case  where  no  rent  whatever  is  due.  Although  the 
first  agreement  was  uncertain,  as  to  the  time  of  payment, 
the  second  one  changed  it,  and  fixed  the  time  at  the  Sd  of 
February^  the  date  of  the  due  bill. 

If  the  rent  was  in  fact  due,  this  was  enough,  wliether 
there  was  a  right  to  distrain  or  not.  The  statute  applies 
to  a  case  where  no  rent  is  due;  not  where  the  party  mis- 
takes his  remedy.  {Woodf.  L.  ^  T.  258,  •5m.  ed.  id.  395, 
Lond>  ed.) 

But  the  whole  $81^75  was  due.  The  award  or  appraisal 
of  Sturges'woiB  void  for  want  of  notice  to  the  defendant. 
(4  Doll.  232.)  At  any  rale,  evidence  should  have  been 
received  to  show  the  false  basis  on  which  the  arbitrator 
made  his  appraisal. 

/.  SudoMj  contra.  The  rent,  as  originally  reserved,  was 
not  of  a  nature  to  be  the  subject  of  a  distress.  The  reser- 
vation was  void.  (Skep.  Touch.  80.)  But  if  otiierwise, 
here  was  no  rent  in  arrear  when  the  distress  was  made. 
The  original  rent  had  not  yet  fallen  due ;  and  the  mere 
act  of  giving  the  due  bill  did  not  change  the  lime  of  pay- 
ment. But  if  it  did  work  a  change  as  to  the  time,  we  say 
the  situation  of  the  parties  was  changed  by  the  new  agree- 
ment. The  relation  of  landlord  and  tenant  ceased  for  the 
purposes  of  a  distress.  (1  T.  R.  441.  Bainw.  Clarke 
10  John.  424.)    And  there  was  no  new  agreement  which 


UTICA, 


106 


CASES  IN  THE  SUPREME  COURT 


UTiCA,      gave  a  right  to  distrain.     It  waslefl  to  the  jury  upon  this 
Aug.  18«6.   question  ;  and   they  found  there  had  been  no  change  as  to 
Peten       ^^^  time.     In  this  view,  it  was  immaterial  whether  the  ap- 
praisal by  Sturges  was  valid  or  not. 


▼. 

Newkirk. 


Ruggles^  in  reply.  Bain  v.  Clark  was  the  case  of  a  dis- 
tress after  a  total  surrender  of  the  lease.  Here  a  new  lea^e 
was  substituted,  and  the  rent  was  payable  immediately. 

Curiaj  per  Woodworth,  J.  The  evidence  as  to  the  ba- 
sis of  Sturges^  appraisal  should  have  been  received.  The 
appraisal  was  irregular ;  and  not  conclusive  on  the  defend- 
ant. Both  parties  should  have  had  notice ;  so  that  an  op- 
portunity might  be  afforded  to  submit  their  remarks  to  the 
appraiser,  and  adduce  proof,  if  deemed  necessary.  (4  DaU. 
232  )  The  plainest  dictates  of  natural  justice  require  that 
no  man  shall  be  condemned  unheard.  The  right  to  notice 
was  implied  in  the  agreement  to  submit.  As  the  apprais- 
nnent  was,  in  my  view,  a  nullity,  the  value  of  the  machine 
was  a  proper  subject  of  inquiry  at  the  trial,  in  order  to  de- 
cide whether  any  rent  was  due. 

If,  however,  the  appraisement  be  allowed,  there  remain- 
ed a  small  balance  due.  The  question  in  this  case  seems 
to  be,  not  whether  the  defendant  took  an  unreasonable 
distress ;  but  simply  whether  any  rent  was  due.  The 
count  on  which  the  plaintiff  recovered  is  clearly  founded 
on  the  9tli  section  of  the  **  act  concerning  distresses,"  &c. 
(1  R,  L.  436;)  which  provides  that  whenever  a  distress 
and  sale  shall  be  made  by  color  of  the  act,  for  rent  pre- 
tended to  be  in  arrear,  when  in  truth  **  no  rent  is  in  arrear 
or  due,'*  the  party  shall  render  double  the  value  of  the 
goods.  The  fact  being  conceded  that  some  rent  was 
due,  this  action  cannot  be  sustained,  unless  the  charge  of 
the  judge  be  correct,  that  there  must  also  be  a  right  of  dis- 
tress. 

If  it  be  admitted  that  the  defendant  had  no  right  to  dis- 
train, the  answer  is,  the  plaintiff  does  not  claim  to  recov- 
er on  that  ground.  The  statute  remedy  is  relied  on.  If 
the  case  is  brought  within  the  statute,  the  damages  are  reg- 
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UTICA,  I  perceive,  therefore,  DO  ground  (o  question  the   author- 

Au£.   18S6.    j,y  ^^  clietrain.     {Cornell  v.  Lamb^  2  Cowen,  652.) 

This  case  is  clearly  distinguishable  from  Bam  v.  Clarky 
(10  John.  432.)  There  the  tenant  surrendered  the  lease, 
and  quit  the  premises.  The  relation  of  landlord  and  tenant 
having  ceased,  the  personal  responsibility  of  the  tenant, 
on  his  agreement  to  pay,  alone  remained. 

The  verdict  must  be  set  aside ;  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

New  trial  granted. 


Cook  against  Satterleb   and  Satterlee. 

TheesMntial        ^^  demurrer  to   the  declaration.      The  plaintiff  de- 
qualiiieB  of  a  clared  in  assumpsit^  that  on  the   25th  day  of  /tJy,   1825, 

change^  *or  ^'  ^'  ^°^  ^'  ^'  (^^or^^y  according  to  the  usage  and  cub- 
promissory  tom  of  merchants,  &c.  made  their  certain  bill  of  exchange, 
it  be  payable  A'C.  dated  on  that  day,  directed  to  the  defendants,  by 
*'t*d  *nd"^  which  they  requested  the  defendants,  90  days  after  date, 
onanycontiD-  to  pay  to  the  plaintiff,  or  bearer,  400  dollars;  and  take 
Sylble  ^  *V  ^Aw  note  given  to  WiUiam  and  Henry  B.  Cook  for  that 
of  a  particular  omoimX,  dated  ^pril  19,  1825  ;  which  bill  the  defendants  on 

fund :  and  that    .  •  «  i  •  i  a 

it  bo  for  the  ^^^  same  day  accepted,  accordmg  to  the  usage,  &c. 
pa)rment     of      General  demurrer  and  joinder. 

money  only  ;  '' 

and  not  for  th^ 

performance  E.  Cowen^  in  support  of  the  demurrer,  insisted  that  the 
^j.^'JJj^^J  instrument  set  forth  was  not  a  bill  of  exchange.  That 
aJtemaUve.  the  object  was  special ;  and  an  acceptance  imposed  not 
ment  in  wri-  ^^^V  ^^^  obligation  to  pay  the  money,  but  do  a  farther  act ; 
dog,  by  which  the  taking  up  of  the   note.     Nor  was  it  for  the  absolute 

A.  direcu  B.  \    ^  _,  ....  .  . 

to  pay  C.  or  payment  of  money.  The  acceptors  might  exact  the  note, 
dolbuliL     md  ^^^^  ^^^V  would  be  obliged  to  pay  the  money. 

n9U  of  thai  m^  E.  Griffin^  contra,  cited  ChiUy  on  BiUi,  41,  61  ;  1  Str. 
ffitJilZl  '06  ;  BuU.  JV.  P.  270 ;  and  8  John.  485. 

be  accepted  bfr 

2:|fJ*2^*>["      Curia,  per  Savage,  Ch.  J.     The  essential  qualities  of 
a  bill  or  note,  are  1.  That  it  be  payable  at  all  events ;  not 
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Chapman 

LathVop.  Chapman  and  Schoolcraft  againtt  Laturop. 

Where  goods      Trover  for  a  bogshead  of  rum,  a  hogshead  of  aiigar, 

patd'^^fir'^  in  ^^^  ^  ^^^  °^  raisinB,  tried  at  the  Mbany  circuii,  September 
cash,  no  time  15,  1824,  before  DuERy  C.  Judge. 

on  fo^  th?pav-  ^^^  following  facts  appeared  at  the  trial ;  on  the  6lb 
ment,bothihe  of  J\Iay^  1824,  the  defendant  called  at  the  plaintiflTs'  store, 
payment  are  and  inquired  for  the  articles  in  question.  Being  informed 
acT'^nd^^i^  ^y  Sc'^olcraft,  one  of  the  plainiiffs,  that  he  had  them,  the 
Tender  may  defendant  told  him  to  put  them  as  low  as  he  could,  and  be, 
ifvcr*  without  ^^^  defendant,  would  pay  for  ihem  in  cash,  or  current  bills. 
actual  pay.  Schoolcraft  replied  that,  on  those  conditions,  he  would  sell 
ter  being  a  them  ns  low  as  he  could.  On  the  same  day,  the  goods 
condiiion     of  ^.g^e  delivered  to   the  defendant,  who  took   them  to   his 

mc  sAie* 

Butifhede-  Store  on  carts.  The  next  day  the  defendant's  clerk  called 
lilymer^^the  ^"  ^^^  plaintiffs  to  pay  for  them  ;  and  offered  a  note  which 
properly  paea-  had  been  endorsed  by  the  plaintifft?,  and  regularly  protested, 
condition  ia  proposing  to  pay  1  he  balance  in  cash.  The  plaintiffs  re- 
waived;    and  fused  to  receive  the  note  ;  and   about  a  fortnight  after  de- 

tho'  the   Tin-  ,       ^ 

dee  afterwarda  manded  the  properly  of  the  defendant,  which  he  refused  to 

refuse  to  pay,  deliver, 
trover  will  not 

lie  for  the  The  note  had  been  drawn  by  one  Northrop  payable  i6 
^Oiherwiae  it  ^''®  plaintiffs,  or  order ;  and  was  endorsed  by  them  to  /fcrf- 
Bceros,  where  ah  Shaw.  It  was  given  for  horses  purchased  of  Shav^ 
tained  by  the  which  M'orthrop  took  to  Boston^  and  there  delivered  (hem 
fraudulent       jq  one  of  the  plaintiffs.     The  note  had  been  discounted  at 

contrivance  of  ' 

the  vendee.  the  Albany  bank;  and  taken  up  by  Shaw  after  protest, 
be^^  ddif^  The  defendant  offered  to  prove  that  the  plaintiffs  had  en- 
-withont  pay-  dorsed  notes  to  a  large  amount  for  Jforthropy  had  received 
dee  may  avail  ^^^^  ^^^^  the  property  purchased  with  those  notes,  and 
MtJJff^  ^  *  ^^^^  slopped  payment,  with  the  avowed  intention  of  pre- 
the  vendor,  routing  the  holders  from  collecting  them. 
C?  J.^d^^      '^^^^  testimony  was  objected  to,  and  overruled. 

ing  th§   opin- 
iimqf  Ike  eourt. 

^y  i^?  yeadee  become  bankrupt,  the  vendor  may  stop  the  goods  im  irantUu.  Per  Swage, 
Ch.  J.  d^9iriMg  tki  opinion  of  ike  courL  ^       ^        ^  ^  » 
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T. 

Lathrop. 


The  testimony  offered  by  the  defendant,  and  overruled, 
should  have  been  received.  It  went  to  show  that  the 
plaintiff  had  not  been  damnified.  The  measure  of  damages 
in  trover  is  not  always  the  value  of  the  goods.  (5  JUois. 
Rep.  104,  5,  6.)  The  note  of  the  party  was  equivalent  to 
cash ;  and  better  than  bank  bills.  (5  Mass.  Rep.  299.) 
An  individual  as  well  as  a  bunk  is  bound  to  take  his  own 
notes  in  payment.  Promissory  notes  are  often  considered 
as  cash.     (8  John,  206.     1 1  id.  468.) 

Demand  and  refusal  is  no  evidence  of  a  conversion, 
where  there  is  a  good  excuse  for  not  complying  with  the 
demand.     (5  Burr.  2826.) 


jS.  S.  Lush,  contra,  cited  Allison  v.  Mallhieu^  (S  John. 
Rep.  235;)  Ogden  and  Murray  v,  Burlingy  (10  id.  172, 
per  Thompsony  J. ;)  Hunn  v.  Boione^  (2  Caines*  Rep.  38  ;) 
and  Van  Cleef  v.  Fleet,  (15  John.  147.) 

He  said  these  cases,  together  with  that  of  IVoodxeorih  v. 
Kissam,  (15  John.  186,)  establish  beyond  all  doubt,  that 
where  the  creditor  obtains  possession  of  his  debtor's  goods 
by  fraud,  the  property  is  not  changed ;  and  the  debtor  may 
maintain  trover  for  them  :  and  that  what  circumstances 
are  necessary  to  make  out  the  deception,  are  matter  for  the 
jury.     He  also  cited  Parker  v.   J^Torton,  (6  T.  R.  695.) 

In  Palnier  v.  Hand,  (13  John.  434^)  the  doctrine  is 
explicitly  laid  down,  that  where  goods  are  to  be  paid  for  on 
delivery,  the  vendor  has  a  lien  ;  so  that  if  they  be  actual- 
ly  delivered  to  the  vendee,  and,  on  demand,  he  refuses 
to  pay,  the  property  is  not  changed,  the  delivery  being 
conditional. 

The  testimony  offered  by  the  defendant,  and  rejected  by 
the  judge,  was  irrelevant. 

Hamilton,  in  reply,  said,  that  Palmer  v.  Hand  was  a  case 
of  gross  fraud ;  and  there  was  no  actual  delivery  or  acqui- 
escence by  the  vendor,  as  in  the  case  before  the  court. 


Curiaj  per  Savage,  Ch.  J.     The  principal  question  is, 
whether  trover  will  lie  upon  the  facts  proved. 
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if  the  goods  had  been  sold  or  attached  while  in  possession 
of  T.  <^  W.  According  to  the  doctrine  of  this  case,  the 
absolute  delivery  of  the  property  is  a  waiver  of  any  con- 
dition antecedently  made* 

In  JtrCarty  v.  Fickery,  (12  John.  348,)  this  court  deci- 
ded that  trespass  would  not  lie,  where  the  vendor  bad  parted 
with  the  possession,  even  though  by  fraud.  They  add,  the 
property  was  changed  by  the  delivery. 

In  5  T.  /Z.  231,  Mr.  Justice  BuUer  cites  the  case  of 
Haswell  v.  Hunt^  where  Lacey^  in  the  morning,  purchased 
some  tobacco  of  the  plaintiffs,  to  be  paid  for  in  cash  ;  and 
then  went  off  to  France  to  absent  himself  from  his  credit- 
ors. The  tobacco  was  delivered  by  the  plaintiffs'  servants, 
at  Lacey*s  house,  without  demanding  the  money,  or  hav- 
ing any  orders  to  do  it.  £yre,  Ch.  J.  held  that  the  sale 
was  made  complete  by  the  act  of  the  plaintiffs ;  that  by 
delivering  the  goods,  without  demanding  the  money,  the 
property  was  vested  in  Lacey  as  upon  a  complete  sale  ab  iti- 
ilEio,  without  ready  money.  That  was  a  much  stronger  case 
than  the  present. 

Suppose  the  plaintiffs'  note  had  never  been  presented ; 
but  that  after  a  fortnight  had  elapsed,  they  bad  sent  a  bill 
of  the  goods,  and  the  defendant  had  omitted  to  pay ;  could 
it  be  pretended  that  trover  would  lie  %  If  so,  the  vendor  has 
only  to  make  his  contract  for  cash  ;  and  may  then  pursue 
the  property,  whose  hands  soever  it  may  reach,  at  any 
length  of  lime,  not  barring  an  action  upon  the  statute  of 
limitations.     The  proposition  is  monstrous. 

As  to  fraud,  it  seems  to  me,  if  there  be  any  in  the  case, 
it  is  on  the  side  of  the  plaintiffs.  The  judge  admitted  that 
the  defendant  acted  under  an  erroneous  opinion  of  bis 
rights;  and  yet  charged  the  jury  that  his  conduct  might 
be  fraudulent.  The  fraud,  I  presume,  was  that  of  paying 
the  plaintiffs  with  their  own  paper.  If  that  be  fraudulent, 
it  must  be  admitted,  that  the  defendant  is  guilty.  But  there 
is  BO  evidence  in  the  case,  showing  that  he  contemplated 
making  such  a  payment,  when  he  purchased  the  goods,  or 
when  he  received  them. 
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CONTBRS    AND    ANOTHBR  VS,    WiLLlAM    EnNIS    AND  OTHBKS,   ADMINISTRA- 
TORS OF  Lewis   Rousmanicre. 

A  BILL  in  equity  which  was  aet  down  by  consent  for  a  hearing  upon  the 
bill  and  answer.  It  was  argued  by  Hunier  for  the  plaintiff,  and  by  iSeit- 
dolph  for  the  respondents,  upon  the  point  stated  in  the  opinion  of  the  court. 

Stort,  J.    This  is  a  case  of  extreme  hardship,  and  such  as  might  well 
induce  a  court  to  strain  after  some  mode  of  redress.    The  cause  has  come 
on  upon  the  bill  and  answer,  and  the  material  facts  are  these  :    The  intes« 
tate,  Lewis  Rosmatderef  a  merchant  of  Newport,  being  deeply  and  fraudu- 
lently insolvent,  on  the  4th  of  May,    18S0,  wrote  a  letter  to  the  plaintiffs, 
who  are  merchants  in  CharUiton,  8,  C.  and  with  whom  he  had  previously 
done  business,  containing  an  order  for  the  purchase  and  shipment  of  SO 
casks  of  rice  on  his  own  account,  from  Cfuirle$Um  to  Newport.    On  the  6th 
of  May,  the  intestate,  in  consequence  of  the  discovery  of  his  frauds,  com- 
mitted suicide.    The  letter  of  the  4th  of  May,  duly  reached  the  plaintiffsy 
who,  on  the  16th  of  May,  shipped  the  30  casks  of  rice  consigned  to  the  in- 
testate on  his  own  account  and  risk,  and  drew  a  bill  on  the  intestate  for  the 
amount,  in  #500,73,  payable  at  30  days  sight.    The  rice  duly  arrived  at 
Jfewportf  on  the  2-lth  of  May,  and  was  received  and  freight  and  chargec 
paid   by  the  defendants,  who  had  previously  taken  administration  on  the 
eetkte  of  Ronamaniere,  and  represented  it  insolvent,  according  to  the  laws 
of  Rfiode  iMland.    On  the  evening  of  the  day  in  which  the  rice  was  receiv- 
ed by  the  defendants,  a  letter  arrived  by  the  mail,  from  the  plaintiffs,  con- 
taining an  invoice  of  the  rice,  and  advising  of  the  draft  drawn  for  payment. 
Upon  the  presentment  of  the  draft,  the  defendants  refused  payment,  and  it 
was  duly  protested.    The  rice  was  sold  by  the  defendants,  and  the  present 
bill  is  brought  to  obtain  payment^f  the  oost  of  the  rice,  out  of  the  proceeds 
in  the  hands  of  ihe  defendants.    The  defendants'  answer  admits,  that  at 
the  time  of  the  order,  the  intestate  must  have  been  insolventy  but  that  whe- 
ther that  fact  was  then  known  to  him,  they  are  unable  to  say ;  and  it  states^ 
that  the  defendants  are  ignorant  of  any  representations  made  by  the  intes- 
tate to  the  plaintiffs  of  bis  ability  to  comply  with  his  e^^gagements,  and  if 
he  made  any,  whether  he  made  them  being  himself  deceived  as  to  his  pe- 
euniary  circumstances,  or  with  a  view  to  deceive  the  plaintiffs.    It  farther 
states^  that  the  intestate  to  the  dsy  of  his  death,  was  actually  engaged  in 
business,  and  was  in  the  daily  receipt  and  payment  of  eonsiderable  sums  of 
money* 

The  principal  point,  which,  under  these  circumstances,  has  been  pressed 
at  the  bar,  is,  that  the  right  of  a  consignor  to  stop  property  in  cases  of  in* 
solvency,  ought  not  to  be  confined  to  stoppage  in  irmuUu,  but  in  equity 
shoukl  extend  to  all  casea  where  the  property  Ss  not  paid  for,  and  remains 
in  the  bands  of  the  consignee.  It  is  admitted,  that  the  deeisioiis  in  EngUmd 
have  confined  the  right  of  stoppage  to  cases  where  the  property  is  in  its 
transiL  But  it  is  suggested,  that  the  point  has  not  been  solemnly  adjudged 
in  the  UtUiad  StaUi,  and  that  it  is  open  for  the  court  to  adopt  the  mora 
enlarged  rule,  hinted  at  by  Lord  Hardwieke,  in  Snu  v.  FrtscoU^  (1  Aik' 
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contract,  knowing  that  the  other  party  acu  upon  the  presumpiion  that  no 
euch  fact  exists,  is  it  not  as  much  a  fraud,  as  if  the  existence  of  such  fact 
were  expressly  denied,  or  the  reverse  of  it  expressly  suied  f 

Upon  looking  more  attentively  to  the  facts  of  this  case,  strong  as  at  first 
blush  they,  seem  to  be,  I  do  not  think  they  establish  a  case  of  meditalMl 
fVaud.  The  intestate  was  in  full  business  as  a  merchant,  and  there  is  no 
reason  to  suppose,  that  he  did  not  expect  still  to  keep  on  in  business.  It  m 
admitted  at  the  bar,  that  the  accidental  discovery  of  his  fiaudulent  conduct 
led  to  the  unhappy  catastrophe  which  terminated  his  life,  and  he  might  have 
been  able  and  have  intended  fairly  to  pay  for  the  rice  in  question  at  the  timo 
when  payment  should  become  due.  The  sum  was  not  so  large  as  not  to  be 
completely  within  the  ordinary  means  of  a  merchant.  At  all  events,  the 
bill  does  not  pointedly  put  the  case  as  one  of  meditated  fraud  and  imposi* 
tion ;  and  so  far  as  any  conclusion  to  this  effect  might  be  drawn  from  tbo 
fiicts,  it  is  repelled  by  the  answer. 

I  do  not  say,  that  the  iuppreaio  oert,  if  made  out  in  this  case,  would  have 
sustained  the  plaintiffs*  bill,  even  if  it  were  a  concealment  of  positive  and 
deep  insolvency,  no  device  or  contrivance  having  been  made  use  of  to  de- 
ceive the  plainiiflb.  That  is  a  qurstion  with  which  we  need  not  at  pres- 
ent intermeddle ;  and  sufficient  unto  the  day  is  the  evil  there?f.  In  tha 
case  now  before  the  court,  there  is  no  pointed  averment  of  such  fraudulent 
concealment  to  cheat  the  plaintiffs  ;  and  if  it  had  been  averred,  no  attempt 
has  been  made  to  sustain  it  by  proof;  and  without  proof  no  court  of  justice 
ought  to  presume  it,  unless  the  presumption  from  the  other  iacts,  be  direct 
and  irresistible. 

Let  the  bill  be  dismissed  with  costs. 


Mart  Woodbeck,  an   infant,  by  C  1.  L.  her  guardian, 

against  Keller. 

I    land     f        Slander,  for  accusing  the  plaintiff  of  perjury,  tried  at 
charging    the  the  Montgomery  circuit,  in  December,  1825,  before  Will- 

defendant,    in 

order  to  justify  by  proving  the  truth  of  the  charge,  roust  give  evidence  of  the  same  strength 

as  would  be  necessary  to  convict  of  perjury  on  a  criminal  prosecution. 

Accordingly,  one  witness  alone  is  not  sufficient  to  sustain  the  justification.  His  testimo- 
ny roust,  at  least,  be  corroborated  by  independent  circumstances. 

In  neither  case,  is  it  precisely  accurate,  to  My  that  the  charge  must  be  made  out  by  two 
witnesses  swearing  positively,  or  by  circumstances  equivalent  to  a  second  witness.  U  thera 
be  only  one  witness,  circumstances  strongly  corroborative,  are  enough ;  although  not  of 
th«mtelvea»  and  uncontradicted,  sufficient  to  prove  a  fact. 

In  an  action  of  slander,  there  were  four  witnesses  against  two  as  to  one  fact :  and  the 
Judge  charged  the  jury  not  to  believe  the  two.    On  movmg  fur  a  new  trial,  upon  the  i^romid 
thai  the  judge  should  have  left  the  evidence  to  the  jury,  h§ldf  that  he  should  have  done  so  <. 
bat  as  it  was  plain,  from  the  case,  that  they  ought  to  have  come  to  that  conclusion,  a  ne^i 
trial  should  not,  for  that  reason,  be  granted. 

A  notka  of  Jostifieation  in  slander  should  be  proved  with  great  particolarity. 
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perjury.  There  must  be  either  two  witnesses,  or  one 
witness  corroborated  by  material  and  independent  cir- 
cumstances. Upon  an  indictment,  the  rule  is  well  estab- 
lished and  undisputed;  (I  Phil  Ev.  112;  1  Chit.  L.  C. 
663;  4  Bl.  Com.  357;  2  Sir.  1230;  Peak.  Ev.  9,  10;) 
and  no  ground  of  distinction  is  perceived,  between  the 
two  cases.  The  defendant  must  affirmatively  make  out 
the  fact  of  wilful  and  corrupt  falsehood,  as  the  public 
prosecutor  must  upon  an  indictment.  And  if,  in  the  lat- 
ter case,  the  oath  of  the  defendant  is  to  be  considered 
equivalent  to  the  oath  of  a  witness,  why  should  not  a  like 
eSect  be  given  to  it  in  a  civil  prosecution  1  The  general 
rules  of  evidence  are  the  same  in  both  cases;  and  no 
principle  is  perceived  which  requires  the  adoption  of  a 
difTereut  rule  in  this  case. 

It  was  asked  upon  the  argument^  whether  two  witnesses 
would  be  required,  to  justify  a  charge  of  treason  1  Un- 
questionably not.  At  common  law,  one  witness  was  suf- 
ficient to  convict  of  that  offence.  The  statute  of  1  Ed.  S, 
ch.  12,  s,  22,  was  the  first  which  required  two  witnesses 
to  indict  or  convict  of  treason  ;  and  that  statute,  not  lia¥** 
ing  been  enacted  in  Ireland^  the  common  law  rule  was 
enforced,  and  convictions  for  treason  were  had  upon  the 
testimony  of  a  single  witness,  after  the  passing  of  that  act 
(I  M'J^ally,  31.  1   Chit.  C.  L.  112,  13.) 

The  reason  of  the  rule  in  cases  of  perjury,  does  not  ap- 
ply to  treason.  In  the  latter  case,  there  is  no  oath  against 
oath.  The  true  reason,  as  remarked  by  Mr.  Peake^  in 
his  Treatise  on  Evidence,  (pa^e  10,)  which  induced  the 
legislature  to  require  two  witnesses  in  such  cases,  un- 
doubtedly was,  "a  due  regard  to  the  lives  and  liberties 
of  men,  which,  in  heated  and  intemperate  times,  would  be 
much  niore  liable  to  danger,  from  pretended  plots  and 
conspiracies,  if  one  witness  was  permitted  to  convict  them 
of  such  offences.'' 

There  is  no  analogy,  in  point  of  principle,  between  the 
two  cases. 

It  is  not,  perhaps,  precisely  accurate  to  say,  that  the 
circumstances  required,  in  addition  to  the  oath  of  a  single 
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witnew,  m  order  to  convict  od  an  indictment  for  perjury, 
or  to  Boetaina  juetification  of  that  charge  in  an  action  of 
ilander,  imiffl  be  tantamouiU  to  (mother  wt/nets.  Tbe 
same  effect  ie  to  be  given  to  the  oath  of  the  party,  as  though 
it  were  the  oath  of  a  dieintereeted  witnees.  It  is,  there- 
fore, witneee  against  witneee.  The  scale  of  evidence  ie 
poised ;  and  the  equilibrium  must  be  destroyed,  by  mate* 
rial  and  independent  circumstances,  before  the  defendant 
can  be  convicted,  or  the  justification  sustained.  But  the 
circumstantial  evidence  need  not  be  such  as  would,  stand* 
ing  by  itself,  justify  a  conviction,,  or  sustain  a  justification, 
in  a  case  where  the  testimony  of  a  single  witness  would 
be  sufficient.  It  most  be  corroborative,  and  strongly  cor. 
roberattve  of  the  testimony  of  tl>e  accusing  witness.  This 
is  all  that  is  required. 

This  rule  is  distinctly  rerognized  by  Mr.  PhilUpt.  He 
says,  it  does  not  appear  to  have  been  laid  down  that  two 
witaef tet  are  necessary  to  disprove  the  fact  sworn  to  by 
the  defendant ;  nor  does  that  seem  to  be  absolutely  re- 
qoisife ;  but  at  ka$t  sue  witness  is  not  sufficient ;  and  in 
additkm  to  his  testimony,  some  other  independent  evi^ 
deoce  ought  to  be  adduced,     (t  Phil.  En.  113.) 

Althoogh  this  question  was  raised  in  JU^Ktnky  v.  Rob^ 
(tOJohn,  S5I,)  it  was  not  adverted  to  in  the  opinion  cf 
tlie  court,  the  case  turning  on  other  points. 

The  charge  of  the  judge,  therefore,  in  this  case,  upon 
the  principle  of  evidence  applicable  to  it,  was  substantial- 
ly correct. 

The  jtistification  was  not  sustained  in  relation  to  the 
pulling  of  the  flax,  and  the  number  of  bills  paid  lo  Frse- 
tton*  The  plaintiff's  oaih  in  relation  to  those  points,  was 
contradicted  only  by  a  single  witness,  uncorroborated  by 
circumstances. 

In  relation  lo  working  in  the  oats,  two  witnesses,  Vroo^ 
won  and  Jlf«gely,  testified  that  the  plaintiff  swore  that  eke 
hoi  worked  half  a  dm/  for  the  witness,  raking  oaUk 
That  she  commenced  a  Utile  after  dinner,  and  worked  m 
hom  or  two  ^fler  dark.  If  she  swore  to  this,  the  testimo- 
ny is  abundant  ta  show  ibat  sbe  swore  falsely. 
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But  the  judge  charged  the  jury,  that  Vroaman  and 
Magely^  were  contradicted  by  four  witnesses,  aa  to  the 
evidence  given  by  the  plaintif)^  in  relation  to  working  in 
the  oats  ;  and  ought  not  therefore  to  be  believed. 

John  Cranker^  teatified,  that  she  swore,  ^*  that  she  thought 
$he  had  worked  lale  enough^  after  U  teas  time  to  quil^  to  make 
up  half  a  day." 

James  Pettit^  that  she  swore,  *'  that  it  was  some  time  in 
the  afternoon  when  she  came  to  bind  oats  ;  and  that  she  worked 
till  late  m  the  evening ;  and  that  she  worked  enough^  after  it 
was  time  to  quity  to  make  up  half  a  day.^* 

Cornelius  Bennett^  "  that  she  came  to  work  at  the  oats,  a 
little  after  noon;  she  went  home  for  a.  rake;  and  §he 
worked  long  enough^  after  it  was  time  to  qwt^  to  make  half  a 
day:' 

Henry  Woodheck^  *'  that  she  went  to  work  a  little  after 
noon,  and  worked  faithfully  without  going  to  tea,  and  thought 
she  had  worked  a  good  half  day.*' 

Not  one  of  these  witnesses  heard  her  swear  that  she 
bad  worked  an  hour  or  two  after  dark ;  but  only  that  ahe 
thought  she  had  worked  enough  after  it  was  time  to  quit^ 
to  make  half  a  day  ;  that  she  worked  till  late  m  the  evening. 

This  is  essentially  different  from  a  positive  oath,  that 
she  worked  one  or  two  hours  after  dark.  As  to  the  latter 
fact,  she  could  not  have  been  mistaken.  If  it  was  suU 
/me,  it  was  wilfully  false. 

But  according  to  the  other  witnesses,  what  she  swore 
to,  was  expressed  as  an  opinion,  or  in  the  vague  terms  of 
late  in  the  evening ;  certainly  leaving  a  much  wider  field 
for  tlie  belief  of  unintentional  mistake  Or  error,  than  in 
the  other  case. 

The  notice  of  justification  states,  that  she  swore  insub- 
stance,  and  to  the  effect  following  :  **  That  she  had  bound 
oats  half  a  day  at  one  time  for  the  said  John  S.  Vrooman, 
Wider  her  father^  some  time  in  ^ugust^  1832.  That  she 
had  worked  on  that  occasion,  an  hour  or  two  qfter  darkf 
80  as  to  make  up  half  a  day." 

A  justification  must  be  proved  with  great  particularity. 
{Starkie  on  Slander,  179.  11  JeJm,  S8,  and  the  cases 
there  cited.) 
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UTfCA,      396,   Garrantie  de  charters.     Sir  Henry  RoU  v.  Sir  Robert 
^^^J^'    Osbom,  Hob.  20.     HaU's  Mai  33.     Shep.  Touch.  182,  3, 4. 
Townsend     Co.  IM.  389,  a.) 

Neither  ihe  right  and  title  of  the  people,  nor  the  evic- 
tion, are  set  forth  in  the  declaration  wiih  sufficient  cer- 
tainty. 

The  plaintiff  is  only  a  tenant  in  common  ;  and  yet 
claims  the  whole  damages  as  survivor.  This  is  inadmissi- 
ble. 

R.  Mannings  contra.  The  warranty  is  a  covenant.  An 
action  of  covenant  will  lie  upon  every  agreement  under 
seal ;  and  the  covenantor  is  personally  bound.  This 
rule  has  been  repeatedly  applied  to  actions  upon  cove- 
nants of  warranty  in  relation  to  lands  ;  and  that  too  with- 
out question.  {^Uhy  v.  J\fumford^  5  CoweiCs  Rep. 
137,  and  the  note  to  that  case^  at  p.  143.  1  Mass.  Rep. 
464.  8  id.  162.  7  John.  Rep.  258.)  fVarrasUia  char^ 
tity  and  voucher,  are  mere  supplemental  remedies;  and 
the  latter  cannot  be  used  by  the  grantee,  except  as  tenant 
in  a  real  action.  Nor  can  he  resort  to  the  writ  of  leorran- 
tia  chartXy  with  a  view  to  any  other  estate  than  the 
real.  Both  operate  upon  the  real  esfate  only  of  the  gran- 
tor, leaving  his  person  and  his  personal  property  un« 
touched. 

As  to  the  breach,  it  is  sufficient  to  show  that  a  right  ex- 
isted in  a  stranger,  before,  and  at  the  time  of  the  grant^ 
under  which  right  we  were  evicted.  It  is  not  necessary  to 
say  that  it  is  a  right  in  fee.  It  is  enough  that  it  be  for  life. 
(2  SoMmd.  181  0,  note  (10).)  It  is  not  necessary  to  show 
what  the  title  is.  That  may  be  impossible ;  for  the  claim 
is  by  a  stranger.  Nor  is  it  necessaVy  to  aver  an  eviction 
by  process  of  law  ;  nor  Ihow  by  what  agents  the  eviction 
was  effected.     (1  T.  A.  671.) 

The  eviction  took  place  when  all  parties  were  alive ; 
since  which  one  of  the  grantees  has  died.  By  the  breach, 
the  right  to  damages  became  a  chose  in  action;  {tJohn. 
1 ;)  and  survived.  The  action  is,  therefore,  properly 
brought  ui  the  name  of  the  survivor.    The  covenant  being 
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persoDal  as  well  as  real,  the  action  was  properly  brought 
against  the  executors.  (1  Chit.  PI.  37.  3  fVUs.  29. 
Cro.  Eliz.  553.  Com.  Dig.  Covenant^  (CI.)  2  Joh$L 
Rip.  K) 

Jay^  in  reply.  The  question  whether  the  covenant  was 
real  or  personal,  was  not  raised  in  the  cases  cited  from  5 
Cowen.  No  doubt  the  warranty  is  a  covenant ;  but  the 
question  is,  for  what  purpose  1  Not  for  a  personal  pur- 
pose. The  words  dedi  tt  concern  sometimes  imply  a 
covenant  of  warranty ;  yet  a  personal  action  will  not  lie. 
{Soper  v.  Morgan^  1  Keb.  821.)  And  the  rule  holds 
mutually.  The  heir  alone  can  bring  the  action  ;  and  it 
should  have  been  brought  in  his  name.  He  may  have 
uarranHa  charttz;  but  he  cannot  bring  a  personal  action 
of  covenant.  This  is  the  ground  of  our  objection  that 
the  action  cannot  be  maintained  by  the  surviving  tenant. 
The  right  is  real  property,  not  personal.  The  action  must 
be  brought  by  the  heir  of  the  deceased  grantee,  against 
the  heir  of  the  deceased  grantor.  The  recovery  is  of 
land. 

There  is,  perhaps,  no  ground  for  our  objection  that  the 
action  is  brought  by  the  surviving  grantee,  if  the  claim  be, 
10  truth,  a  personal  one,  which  would  pass  to  an  executor 
on  ooe  side ;  and  can  be  enforced  against  him  on  the 
other. 

Nor  do  I,  upon  this  general  demurrer,  feel  any  great 
confidence  in  the  objection  to  the  manner  of  setting  forth 
the  title  of,  and  eviction  by  the  people. 

Cwria,  per  Woodworth,  J.  It  is  contended  that  the 
action  cannot  be  sustained  upon  the  warranty  ;  it  being  a 
covenant  real,  and  not  binding  on  the  personal  represent 
latives  of  the  testator. 

I  am  not  aware  that  this  question  has  been  expressly  de- 
cided in  our  courts.  Actions  have  been  sustained  on  the 
coveouit  of  warranty  ;  but  this  pdnt  seems  not  tQ  have 
been  raised,  or  noticed  by  the  court  or  counsel.  The  caus- 
es were  disposed  of  on  other  grounds. 

Vol.  VI.  17 
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Thus,  in  Kent  v.  Wdch,  (7  John.  258,)  ihe  plaintiff  de- 
clared on  a  deed,  whereby  the  defendant  gave,  granted, 
bargained  and  sold  a  trad  of  land ;  and  engaged  to  war- 
rant and  defend  ;  it  was  held  that  no  action  could  be  main- 
tained, either  on  the  implied  or  express  covenant,  without 
alleging  and  proving  an  eviction  ;  and  that  the  express 
warranty  qualified  and  restrained  any  implied  covenant  of 
seisin,  arising  from  the  word  give.  From  this  case,  it  may 
be  inferred,  that  the  form  of  action  was  not  considered  ob- 
jectionable;  or  it  would  have  been  suggested,  inasmuch  as 
the  evidence  there  required,  would,  under  any  form  of 
pleading,  have  been  unavailing,  if  the  objection  now 
taken  is  well  founded.  So  also  in  Wiihy  v.  Mumford, 
(5  Cowen,  187,)  the  action  was  covenant  for  breach  of 
a  warranty.  The  defendant  demurred,  on  the  ground  thai 
his  grantee  conveyed  to  the  plaintiff  with  warranty.  It 
seems  to  have  been  taken  for  granted,  that  a  personal  ac- 
tion was  sustainable ;  for  the  point  was  not  even  discussed. 

As  this  is  a  fit  occasion,  I  will  briefly  stale  my  views  on 
the  question. 

At  common  law,  a  warranty  was  the  foundation  of  a 
voucher,  by  the  tenant,  when  impleaded  ;  and  if  be  lost 
the  land,  he  might  have  judgment  to  recover  of  the  war- 
rantor other  lands  to  the  value*  It  is  of  feudal  origin.  Ac- 
cording to  2  BL  Com.  301,  warranties  were  introduced  in 
order  to  evade  the  strictness  of  the  feudal  doctrine  of  non- 
alienation  without  the  consent  of  the  heir.  JSuiier,  in  his 
note  315  to  Co.  IM.  365,  a.,  observes  of  the  doctrine  of 
warranty,  that  **  the  effect  and  operation  of  warranties 
having,  by  repeated  acts  of  the  legislature,  been  reduced 
to  a  very  narrow  compass,  it  is  become,  in  most  respects  a 
matter  of  speculation,  rather  than  of  use.**  The  use  of 
this  covenant  is  superseded  by  the  introduction  of  other 
personal  covenants.  In  many,  if  not  in  most  cases,  there 
is  no  occasion  for  resorting  to  the  covenant  of  warranty. 
In  some,  however,  it  is  the  only  express  covenant  insert- 
ed. With  us  the  remedy  by  warraniia  charter  or  vouch- 
er, may  be  considered  obsolete.     No  case  of  the  kind  has 
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lion  of  covenant  broken,  on  a  real  covenant  of  warranty." 
1  Broxjonl.  21,  and  2  Brovotd.  164,  165,  are  cited,  (a)  The 
same  doctrine  is  laid  down  in  Marstan  v.  Hobbs^  (2  Moms* 
Rep.  438.)  If  this  position  be  correct,  then  even  according 
to  the  English  law,  this  action  may  be  maintained  ;  the 
grantees  having  been  expelled  by  lawful  right  and  title. 

It  follows  that  if  the  covenant  is  personal,  the  represen- 
tatives are  liable  ;  and  the  grant  being  lo  two,  who  were 
evicted  in  their  life  time,  the  action  is  well  brought  by  the 
survivor. 

Judgment  must  be  rendered  for  the  plainliflf;  with  leave 
to  the  defendants  to  amend. 


Judgment  for  the  plaintiff. 

(a)  Water$  y.  Tke  Dean  and  Chapter  of  Abrtctc^  9  &  10  Joe,  in  a  par- 
aonal  action  of  covenant ;  on  a  covenant  in  a  lease  by  the  defendanu  to  the 
plaintifT  for  three  lives.  The  covenant  was  to  acquU  and  §uve  th4  lessee 
karmlesst  during  the  term,  against  any  previous  lease  by  the  lessors,  or  their 
predecessors.  (Vid.  8  Brtion/oto,  158.)  The  main  question  was,  whether 
the  covenant  was  binding,  the  lease  being  voidable ;  and  held  that  i;  was  } 
and  judgment  for  the  plain liflf. 


Bell  and  others  against  Palmer  and  Hamilton. 

Aeonsignee,  ASSUMPSIT,  tried  at  the  JVeto  York  circuit,  December 
kio^^ildvan^  *'  *^^^'  before  Edwards,  C.  Judge,  when  the  following 
on  the  goods  facts  appeared  : 

ofhuomsi^-  The  defendants,  at  JVw-Forfc,  having  on  hand  a  quan- 
pal,  to  an  tiiy  of  cocoa  consigned  to  them  by  ITArcy  and  Dedier^ 
beyond  their  of  Baltmorej  at  the  request  of  Darbyj  one  of  the  plain- 
value,  is  yet  itiffg  consigned   to  their  house   of  trade  at  Leshom  (fialy) 

bound  to  obey  ^    ..  ,  ^  i       ^ 

the     instruc  a  part  of  this  cocoa  in  two  parcels  on  an  advance  by  the 

SieraJtothe  P'^^'^^'ff^  ^^  jC2100,  sterling;  the  defendants  agreeing  to 
time  of  sale,  be  personally  liable  for  the  advance.  The  consignment  to 
no^  agreement  ^^®  plaintiffs  was  by  the  ship   Minerv:i  Smilh^   which  ar- 

to  that  effect. 

And  if,  being 

instructed  to  tell  immediately,  he  refuse  the  first  offer,  in  expectation  of  a  more  favorable 

market ;  and  afUrwards  sell  at  less  than  the  offer ;  he  is  liable,  though  he  act  in  perfeet 

good  faith. 
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rived  at  Leghorn,  September  1,  1819.  The  consignment  utica, 
was  accompanied  with  the  defendants'  letler  of  instruc-  ^^  ^^**' 
tions  as  to  the  principal  parcel,  dated  the  23d  of  Jiom 
previous,  in  which  they  said,  ''  we  enclose  invoice  and 
bill  of  lading  for  910  bags  of  Guayaquil  cocoa,  of  a  very 
superior  quality;  amounting  per  invoice  to  f  13,660*  It 
is  our  wish  that  an  immediate  sale  be  made  of  this  ship- 
ment on  its  arrival ;  and  Mr.  Darby  gives  us  assurances  of 
a  favorable  result,  judging  from  quotations  of  the  article  at 
your  port."  A  subsequent  letier  as  to  the  smaller  parcel 
referred  to  the  former  letter  for  instructions.  The  aiti- 
cle  was  ready  for  sale  at  Leghorn  on  the  20th  of  Septem* 
ber.  Between  that  day  and  the  28th  of  the  same  mouth, 
the  plaintiffs  had  an  offer  of  12  i  pesos  per  cwt.  which 
they  declined,  on  the  ground  that  it  would  not  cover  an- 
ticipations, freight,  insurance  and  charges ;  and  was  fi- 
nally not  sold,  till  June,  1820,  at  $\l,  per  cwt.  In  the 
mean  time,  they  had  made  various  attempts  to  sell  at  a 
greater  advantage.  On  the  9th  oi  August,  1820,  the  pl{iin- 
tiffs  sent  to  the  defendants  their  account  of  sales  and  ac* 
count  current,  showing  a  balance  in  their  favor  of  j(2565,52, 
for  which  this  action  was  brought.  The  defendants  reftised 
to  pay  that  sum  ;  but  on  the  1st  o(  April,  1822,  they  paid 
the  plaintiffs  $600,26,  which  would  be  20  cents  more  than 
the  balance  due  the  pluiniiffn,  if  they  had  taken  the  offer  of 
12  i  pesos. 

Evidence  was  given  at  the  trial  upon  the  question 
whether  the  plaintiffs  had  conformed  to  the  spirit  of  their 
instructions  ;  and  whether  the  defendants  had  acquiesced  in 
their  proceedings.  But  it  is  not  necessary  to  state  this ;  as 
the  case  here  turned  on  the  charge  of  the  judge  upon  the 
effect  of  the  instructions. 

In  his  charge,  he  stated  the  rule  of  law  to  be,  that  (un- 
less a  special  agreement  exists)  consignors,  by  receiving 
an  advance  upou  property  shipped,  subject  it  to  the  power 
of  the  consignees,  aud  part  with  their  right  to  control  the 
disposition  of  it ;  so  far  as  to  enable  the  consignees  to  hold 
it  a  reasonable  time  to  consult  the  market,  and  to  adopt 
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uiTCA,      such  reasonable  measures,  as  may  be  necessary  (o  enable 
Aug.  I8«6.     them   lo  reimburse  themselves.     The  letter  of  instructions 
he  considered  immaterial ;  for  if  there  was  no  special  agree- 
menr,  the  instructions  could  be  of  no  avail  against  the  lien 
of  the  plaintiffs. 

The  jury  finding  difficulty  on  the  question  of  the  agree- 
ment, ihe  judge  further  charged  them,  that  in  order  to 
hold  the  plaintiffs  liable,  they  ought  to  find,  that  there 
was  an  express  agreement,  that  the  goods  should  be  sold 
immediately  on  their  arrival.  That  if  there  was  not  an 
agreement  to  that  effect,  the  letters  of  instruction  were  of 
no  importance;  and  ought  to  be  laid  out  of  the  question  ; 
and  that  it  lay  with  the  defendants  to  establish  the  agree- 
ment. • 
The  jury  found  for  the  plaintiffs  |25 14,02. 

J.  DueTy  now  moved  for  a  new  trial,  on  this  ground, 
(among  others :)  that  the  plaintiffs  were  bound  by  the  de- 
fendants' instructions,  to  sell  the  cocoa  immediately  on  its 
arrival ;  and  the  judge  erred  in  charging  the  jury  that  the 
letters  of  instiuction  were  of  no  importance,  and  that  there 
must  have  been  an  express  agreement.  (1  John.  Cos.  436, 
437,  462  to  467,  note.  4  John.  Rep.  103.  13  id.  332.)  He 
agreed  that  the  plaintiffs  had  acted  in  good  faith  ;  but  this 
was  not  enough.  They  should  have  accepted  the  first  offer 
of  12  i  pesos  per  cwt.  He  denied  that  there  was  any  au- 
thority for  requiring  a  special  agreement ;  and  insisted  that 
the  right  and  duty  of  the  consignees  were  not  varied  by 
the  advance.  True,  he  said,  the  consignee  has  a  lien,  in 
such  a  case  ;  but  he  has  no  right  lo  sell  in  virtue  of  his  lien 
merely.  Before  that  can  be  done,  the  pledgor  must  be  for- 
mally called  on  to  redeem. 

The  instructions  in  this  case  are  sufficiently  explicit.  A 
request  by  one  having  a  right  to  command,  is  always  con- 
strued imperatively.  No  discretion  was  allowed  ;  and  the 
parties  must  have  so  understood  the  letter. 

It  was  a  condition  that  we  should  not  be  liable  unless  there 
was  an  immediate  sale.    This  should  have  been  strictly  per- 
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formed.    Where  one  is  under  an  obligation  to  sell,  if  he      utica, 
lets  an  opportunity  to  sell  to  advantage  pass,  and  after-    ^^'  ^®^- 
wards  sells  at   a  less  advantage,  he   must  abide  the  loss. 
(Cwry  V.  Edensor,  3  T.  R.  524.) 

P.  W.  RadcUff  and  T.  A.  Emmet,  contra.  The  letters 
of  the  defendants  do  not  import  an  absolute  order  to  sell 
imraediaiely,  and,  at  all  events,  whatever  might  be  the 
state  of  the  market.  They  must  be  understood  as  meaning  a 
sale  which  should  not  be  injurious  to  the  consignor.  If 
otherwise,  the  order  was  not  obligatory.  It  was  not  com- 
petent for  the  defendants,  after  receiving  an  advance  on 
the  credit  of  the  cocoa,  to  compel  a  sale  which  would  not 
cover  advances  and  charges,  unless  there  was  a  special 
agreement  at  the  time,  authorizing  such  an  order.  Other- 
wise the  consignor  may  defeat  the  object  of  the  consign- 
ment, which  is  security  for  the  advance.  Whether  there 
was  such  an  agreement,  is  a  question  of  fact ;  and  was 
properly  put  to  the  jury. 

It  is  conceded  that  we  acted  in  good  faith.  This  was 
sufficient  under  the  circumstances.  (3  Cotren,  281.) 
We  were  not  bound  literally  to  follow  instructions,  at 
whatever  sacrifice.  (1  John.  Cos.  174.  3  id.  311.  4  Bin. 
361.  1  Yeates,  486.  id.  409.  1  Ldv.  on  Agency,  369.) 
If  we  had  sold,  and  the  market  had  afterwards  risen,  the 
case  would  have  been  stronger  against  us. 

The  lien  gives  a  right  to  hold  the  goods,  if  not  to  sell  them. 
There  was  no  need  of  calling  on  the  defendants  to  redeem. 
There  was  authority  to  sell,  though  not  positive  and  efiect- 
ual  histructions  to  sell  immediately. 

All  we  contend  for  is,  that  the  consignee  should  have 
a  reasonable  time  to  look  to  the  market. 

This  is  not  the  case  of  a  will,  in  which  we  admit  that  the 
mere  expression  of  a  wish  is  to  be  construed  impera- 
lively. 

But  when  one  parts  with  an  interest  in  property,  he 
fUkftMpro  tanto  with  the  control  of  it.  He  cannot  dimin- 
ish its  value  by  hastening  the  sale,  whether  it  be  the  sole 
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,      security,  or  not     He  can  no  more  do  tbia  than  a  morfga* 
*^    gor  of  real  estate,  who  is  always  bound  personally. 
The  counsel  also  cited  S  Gall.  13. 


ler. 


J.  O.  Hoffman^  in  reply.  The  judge  finally  excluded 
from  the  jury  every  thing  except  the  queaiion  whether 
there  was  an  express  agreement.  He  did  not  even  leave 
room  for  them  lo  find  an  implied  agreement.  No  authority 
has  been,  or  can  be  cited,  showing  the  necessity  of  any 
agreement,  to  secure  the  control  of  the  consignors* 

The  lien  was  merely  on  the  proceeds  of  the  goods ;  not 
on  the  goods  themselves.  These  were  to  be  sold ;  and 
so  both  parties  understood.  The  instructions  of  the  prin- 
cipal must  be  obeyed.  The  plaint IflTs  were  the  mere 
agents  or  factors  of  the  defendants.  And  the  lien  for  ad- 
vances was  never  held  to  give  the  factor  a  control  beyond 
what  he  would  otherwise  have.  The  principal  may  or- 
der a  sale  when  he  pleases  ;  and  require  his  factor  to  rely 
on  his  personal  security  for  the  balance  of  the  advance, 
if  it  exceeds  the  amount  of  sales.  The  consignee  always 
agrees  to  this.  It  is  implied  from  the  nature  of  the  trans- 
action. 

In  good  sense,  these  instructions  were   to  sell   at  the 

market  price  on  the  first  oflfer. 

Curia^  per  Savage,  Ch.  J.  There  is  no  dispute  but  the 
advance  on  the  goods  exceeded  their  value;  and  the  de- 
fendants adroit  their  liability  to  refund  the  difference  be- 
tween the  money  loaned,  and  the  value  of  the  cocoa  at 
12  i  pesos.  But  they  contend  that  the  plaintiflfs,  not  hav- 
ing taken  that  price  when  oflfered,  and  having  subsequently 
sold  for  eleven,  must  bear  the  loss.  Whether  the '  plaintifis 
were  bound  to  have  taken  that  oflfer,  and  to  have  sold  im- 
mediately on  the  arrival  of  the  cocoa ;  or  whether  they 
were  justified  in  holding  it  longer,  to  try  the  maiket,  is  the 
only  question. 

The  judge  at  the  tiial  charged  the  jury,  that  the  letters 
of  instruction  were  to  be  laid  out  of  the  question,  anless 
there  was  an  express  agreement  to  sell  ioHnediately.    In 
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Ibis  I  apprehend   there  was  ao  error.    The  plaintifls,  by     utioa> 
iheir  representativey  Dorfty,  had  refused  to  purchase,  but    ^^*  '^^- 
eoliciled  the  consignment  of  the  cocoa.     They  received  it        q^ 
as  factors ;  and  of  course  under  ihe  rights  and  duties  which      ^^ 
exist  by  law  between  principal  and  agent.    The  plnintiflfs 
having  advanced  money  upon  the  goods,  gave  them  a  lieo 
for  the  amount  of  their  advance  ;  but  I  do  not  find  any  au- 
thority for  saying  that  the  lien  thus  created  alters  the  rights 
of  the  parties  in  any  respect,  so  far  as  relates  to  the  duty 
<ifthe  factor  in  making  sale  of  the  goods.     Nor  is  there 
any  reason  why  it  should*    The  principals  are  liable  for 
the  money  advanced  ;  and  the  goods  being  at  their  risk,  are 
aobject  (o  their  order  and  controli  in    every  respect  not 
inconsistent  with  the  lien  of  the  factor. 

The  &ctor's  lien  is  upon  the  goods,  and  upon  the  pro- 
ceeds. (Cowp.  256.)  The  most  advantageous  sale 
should  be  made  ;  that  the  balance,  if  in  favor  of  the  prin- 
cipal, may  be  as  large  as  possible ;  and,  if  against  him, 
as  small  as  possible.  It  is  the  duty  of  the  factor  to  man- 
age the  affairs  of  his  principal  in  the  same  manner',  and 
with  that  care  and  diligence,  which  a  prudent  and  discreet 
merchant  would  exercise  in  relation  to  bis  own  affairs. 
But  he  must  still  obey  his  instructions ;  because  it  is  the 
principal  who  bears  the  loss.  The  factor  must,  for  that 
reason,  be  liable  for  negligence  or  for  departure  from  in- 
structions in  the  same  manner  as  in  ordinary  consignments. 

It  was  said  by  this  court,  in  RtmdeU  v.  Moore,  (SJohn. 
Cat.  S7,)  that  agents  or  factors  who  disobey  their  instruc- 
tions through  mistake  or  design,  are  undoubtedly  respon- 
sible. In  Evans  v.  Potter,  (2  GalU  IS,)  Story,  justice, 
says,  "a  factor  is  bound  to  ordinary  diligence  in  relation 
to  the  property  confided  to  him.  Where  the  orders  leave 
the  management  of  the  property  to  his  discretion,  he  is 
bound  only  to  good  faith  and  reasonable  conduct."  **  If 
be  can  advantageously  sell  the  property,  and  neglect  so 
to  do,  he  must  answer  in  damages.  But  if  the  markets 
are  low,  or  unusually  crowded,  if  new  and  unexpected 
dUBeolties  arise,  he  is  not  obliged  to  sell  at  all  events, 
and  iiader  every  disadvantage.'*  The  same  doetrine  of 
'    Vol.  VI.  18 
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UTICA, 
Aug.  18S6. 


the  liability  of  the  factor  for  ordinary  negligence,  is  found  in 
the  treatises  on  agency,  by  PaUy  and  lAoermoref  and  ca- 
ses cited  by  them.  {See  also  1  John.  Cos.  178,  9.)  Bui 
the  consignee  roust  obey  his  inslructions.  If  he  sell  un- 
der the  given  price,  though  from  good  motives,  he  is 
bound  to  make  good  the  loss.  (G^y  ▼•  Oakley^  \i 
John.  333,  4.) 

If  the  principal  give  orders  to  his  factor,  they  roust  be 
pursued,  or  he  becoroes  liable.  If  none  are  given,  or 
they  are  not  clear  and  explicit,  the  factor  is  allowed  to 
use  his  best  discretion  according  to  the  usage  of  trade. 
(Geyer  Y.  DecJber,  1  Feolct,  487.)  This  case  was  cited 
to  show  that  orders  to  sell  on  arrival^  were  complied 
with,  if  a  sale  was  made  within  six  roonths.  But  the  time 
was  not  made  ^  point  in  the  cause.  The  breach,  it  was 
contended  consisted  in  selling  on  credit,  when  the  orders 
were  for  cash ;  the  language  being  to  sell  on  arrival, 
and  remit  the  produce  by  the  same  vessel,  or  any  other 
vessel,  to  Pkiladelpku^  in  bank  notes.  The  court  held 
that  was  no  direction  to  sell  for  cash  only.  They  also 
say,  there  was  strong  proof  of  acquiescence. 

The  case  of  Dusar  v.  Pcriiy  (  4  Bm,  361,)  maintains 
the  proposition,  that  a  departure  from  instructions,  may 
be  excused  by  an  event  not  contemplated  at  the  time  the 
instructions  were  given.  The  supercargo,  in  that  case, 
was  compelled  to  go  to  the  Havanna  to  repair  his  vessel^ 
in  consequence  of  an  accident.  He  sold  the  vessel  and 
part  of  the  flour,  at  the  limited  price.  The  residue  of  the 
flour  was  sold  at  less  than  the  price  fixed  by  his  instruc- 
tions, in  consequence  of  the  arrival  of  other  cargoes.  The 
general  principle,  of  the  liability  of  agents  in  case  of  de- 
viation from  instructions,  is  not  at  all  impugjed  by  this 
case.  Yeateif  justice,  says,  **  I  think  it  a  matter  of  great 
moment  in  commercial  transactions,  that  agents  should 
be  strictly  held  to  execute  the  orders  of  their  principals,; 
but  I  do  not  think  this  such  a  case  as  demands  the  court's 
interposition  in  order  to  guard  that  principle." 

In  none  of  the  cases  cited,  nor  in  any  which  I  can  find, 
is  the  distinction  taken  which  was  relied  on  by  the  judge  ; 
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to  wit,  that  in  cases  where  advances  are  made  on  goods 
consigned,  the  consignee  is  not  bound  to  obey  the  instruc- 
tions of  the  consignor. 

The  analogy  between  consignor  and  consignee,  and 
mortgagor  and  mortgagee,  does  not  strike  me  as  very  forci- 
ble, except  it  be  that  the  mortgagee,  in  the  act  of  foreclos- 
ing his  mortgage  by  sale,  resembles  the  consignee  in  sell- 
ing goods  upon  which  he  has  made  advances.  In  such 
case,  should  the  mortgagee  refuse  a  higher  price,  and  after- 
wards take  less,  ought  he  not  to  account  to  the  mortgagor 
for  the  highest  price  offered  ? 

I  do  not  wish,  however,  to  be  understood  as  now  ex- 
firessing  an  opinion  upon  what  I  conceive  to  be  the  ques- 
tion hereafter  to  be  tried,  to  wit :  whether  the  plaintifb 
were  guilty  of  negligence  by  disregarding  their  instruc- 
tions. This  is  a  question  of  fact,  which  should  have  been 
submitted  to  the  jury. 

A  new  trial  must  be  granted ;  the  costs  to  abide  the 
event. 

New  trial  granted. 


UTICA, 

Aof.  I  ass. 


Jaelnoii 

T. 

Haiiiiigtoo. 


Jackson,  ex  dem.   Loop  and   others,  againit  Harring- 
ton, (a) 

Ejectment  for  part  of  military  lot  No.  43,  in  Sempro*     Where  two 


r,  in  the  county  of  Cayuga,  tried  at  the  circuit  in  that  J2J|^!^n'^ 

county,  September  8/A,  1824,  before  Throop,  C*  Judge.        of  military  lote 

At  the  trial,  the  plaintiff  proved  the  patent  of  the  lot  to  J,*"  ^!!^ul 

Sehrdder  the  soldier,  dated  July  8th,  1790 ;  and  a  convey-  ^^ore       the 

ance  of  all  his  expected  military  bounty  land  from  him  to  January    siA, 

1794,(li{.L. 
ttSt)  Of iiher  of  which  were  depoeited  in  the  clerk'e  oiKoe  of  Mbwuy,  panaent  to  that  act ; 
AaU,  thai  the  deed  last  executed  took  preference. 

Hitd  also,  that  a  conyeyance  by  the  patentee  for  a  raluable  consideration,  tubeequent  to 
the  second,  should  take  preference  of  that;  bat,  it  appearing  that  it  was  executed  pending 
aa  eiectment  by  those  claiming  under  the  second  conveyance,  to  a  grsntee  who  had  notice 
of  taat  oonreyance,  and  actual  knowledge  of  the  first;  ketd,  that  it  lay  with  the  defendant 
Co  show,  otherwise  than  by  the  last  cooTeyance,  that  a  raluable  consideration  was  in  fikct 
paid. 

Whether  a  sobeequent  eonreyance  for  Taluable  consideration,  with  notice  of  a  prior 
deed,  comes  within  the  protection  of  the  statute,  (1  R,  L.  S09,)  or  it  must  be  6efui  f(4i  in 
the  fbU  sense  of  the  terms  ?    Ctuttre. 


(e)  This  case  was  decided  in  Frimery  term,  IS26. 
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Jackaon 

▼. 

HarriDgtoo. 


C*  Loop,  the  deceased  father  of  the  lessors  of  the  plaintifl^ 
and  under  whom  ihey  claimed  as  heirs,  dated  in  the  spring 
or  summer  of  17S4.  It  appeared  that  this  deed  was  lost, 
or  destroyed  by  accident,  in  1796  or  '7  ;  and  was,  therefore, 
never  delivered  to,  or  deposited  with  the  clerk  of  the  city 
and  county  of  Albany^  according  to  ihe  statute,  (I  £•  L« 
209.) 

The  defendant  produced  and  proved  a  conveyance  from 
Schreider  to  F.  Carbine^  now  deceased,  dated  August  7th, 
1783,  of  all  his  {S.U)  expected  niilitary  bounty  lands*  This 
conveyance  had  never  been  filed  according  to  the  statute; 
but  was  recorded  in  the  clerk's  office  in  the  county  of  Cay^ 
ugo,  September  7/A,  1824.  It  was  proved  that  the  defend- 
ant held  as  a  tenant  under  the  Carbine  title. 

This  suit  was  commenced  in  Jlfay  term,  1823;  audit 
farther  appeared  at  the  trial,  that  after  it  was  so  commenc- 
ed, Schreider,  the  soldier,  conveyed  the  whole  lot  to  £.  Z* 
CarbifUf  a  grand>child  of  F.  Carbine^  and  one  of  the  heirs 
of  the  old  title  to  F.  Carbine.  This  deed  was  dated  Sep^ 
/ember  29,  1823;  and  purported  to  be  for  the  consideration 
of  $3000 ;  and  was  acknowledged  and  recorded  on  the  9th 
day  of  October^  1823.  £.  Z,  Carbine  made  this  purchase 
with  notice  of  the  claim  by  the  lessors  of  the  plaintiff,  and 
of  the  title  under  which  they  claimed. 

Verdict  for  the  defendant,  with  leave  to  move  for  a  new 
trial. 


/•  ^i.  Collier,  for  the  plaintiff.  Neither  conveyance  hay- 
ing been  deposited,  the  question  is,  which  shall  be  pre- 
ferred. The  act,  (1  A.  L.  209,)  does  not  declare  that  a 
deed  not  deposited  shall  be  deemed  void,  except  as  to 
subseqtient  purchasers*  The  act  means  the  last  purchaser 
prior  to  the  Qth  of  January ,  1794. 

If  there  be  several  conveyances,  and  none  filed,  the  last 
is  to  be  preferred.  Jackson  v.  Hubbard,  (1  Couie^,  88,) 
amounts  to  this.  Though  the  subsequent  deed  was  record- 
ed in  that  case,  such  a  circumstance  can  make  no  differ- 
ence. It  was  good  without  being  filed  or  recorded,  as  to 
all  former  deeds  not  filed.     (19  John.  281.) 
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£.  Z.  Carbine  was  not  a  fcona  fidi  purchaser ;  bul  took 
with  full  nolice.  Beside,  the  conveyance  was  for  land  in 
suit,  and  the  sale  therefore  void. 

D.  Kellogg^  contra.  Neither  deed  being  filed,  the  ques- 
tion remains  as  at  common  law  ;  and  the  Carbme  deed 
being  oldest,  takes  preference. 

It  is  no  objection  to  the  deed  of  September^  1823,  that 
the  grantee,  JB.  Z.  Carbme,  had  notice.  The  object  of  the 
statute  in  question  is  more  than  the  common  registry  acts* 
The  deeds  ajre  required  to  be  deposited ;  in  order  to  ena- 
ble subsequent  grantees  to  detect  forgeries.  If  such  gran- 
tees have  paid  a  valuable  consideration,  it  is  enough,  whe- 
ther they  have  notice  or  not.  And  so  are  the  words  of 
the  act. 


U7 

UTICA, 
Aug.  iSie. 


CunOf  per  Savage,  Ch.  Justice.  Were  this  question 
to  be  determined  by*  the  common  law,  undoubtedly  the 
first  deed  would  be  operative,  and  the  second  void.  But 
tbejegislature  on  the  8^  of  January^  1794,  (1  R.  L.  209.) 
passed  **  an  act  for  registering  deeds  and  conveyances  re- 
lating to  the  military  bounty  lands  ;**  reciting  that  many 
frauds  had  been  committed  respecting  the  titles  to  those 
lands,  by  forging  and  antedating  conveyances ;  and  by 
conveying  to  different  persons,  and  by  various  other  con- 
trivances, 80  that  it  had  become  very  difficult  to  discover 
in  whom  the  legal  title  to  some  of  the  lands  was  vested. 
For  remedy  whereof,  and  in  order  to  detect  these  frauds, 
and  to  prevent  the  like  frauds  in  future,  it  was  enacted, 
that  all  deeds  and  conveyances  theretofore  made  and  exe- 
cuted, or  pretended  so  to  be,  of  such  lands,  should  be  de- 
posited with  the  clerk  of  the  city  and  county  of  Albany, 
on  or  before  the  let  day  of  Jlfoy,  1794  ;  and  that  all  deeds 
and  conveyances  of  military  bounty  lands,  '*  which  shall 
not  be  delivered  to,  and  deposited  with  the  said  clerk,  on 
or  before  the  said  lei  day  of  May  aforesaid,  shall  be  ad' 
jeiged  fraudulent  and  void  againet  the  eubeequent  pur- 
(hater  or  mortgagee  for  valuable  coneideration.^*  By  an 
act  of  the  illh  of  March,  1794,  (I   R.  L.  211,)  the  time 
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UTicA,  of  depositing  such  deeds  was  extended  to  JUay  It/,  1795. 
Aug.  1826.  These  deeds  were  to  be  kept  in  bundles  alphabetically ; 
Jackson  *"^  ^  register  made  of  the  names  of  the  parties,  for  the 
T.  purpose  of  inspection.  They  were,  after  a  certain  time, 
Harrington.  ^^  ^^  delivered  to  the  clerk  of  the  county  in  which  the 
lands  lay,  there  to  remain  for  the  benefit  of  all  persons  in- 
terested. It  was  also  enacted  that  all  conveyances,  to  be 
executed  after  the  8lh  of  January^  1794,  should  be  record- 
ed ;  and  thai  the  deed  first  recorded  should  be  operative. 
These  deeds  were  to  be  acknowledged  or  proved.  Not  so 
of  those  executed  prior  to  the  passing  of  the  act.  It  is 
contended  for  the  plaintiff,  that  every  deed  is  to  be  tested 
by  the  statute  ;  and  if  not  deposited  as  the  statute  directs, 
is  fraudulent  and  void  against  the  subsequent  purchaser ; 
and,  of  course,  the  deed  of  Carbine^  dated  in  1783,  not 
being  deposited,  must  be  adjudged  fraudulent  and  void 
as  against  the  Loop  deed  executed  in  1784. 

Each  of  the  deeds  is  valid  as  between  the  parties ;  and 
as  to  all  the  \yorld,  except  subsequent  purchasers  or  mort- 
gagees. It  follows  that  the  deed  of  1783  is  void  as  to  the 
deed  of  1784;  and  that  would  also  be  void  as  to  a  subse- 
quent one,  had  there  been  such  an  one  before  the  passing 
of  the  act  of  the  Sth  of  January^  1794. 

The  argument  on  the  other  side  is,  that  both  being  m 
port  delictu,  the  question  is  left  as  at  common  law,  and  the 
elder  title  must  prevail. 

Jackson  v.  Hubbard,  (1  Camtf  Rep,  8S,)  was  cited  by 
the  counsel  for  the  plaintiflT.  In  that  case,  the  patentee 
of  a  military  lot  sold  it  in  1783.  The  deed  was  recorded  in 
the  secretary's  ofiSce;  but  was  not  deposited  in  the  clerk's 
office  according  to  the  statute.  On  the  \it  of  October, 
1788,  the  patentee  executed  a  power  of  attorney,  by  vir- 
tue of  which,  the  lot  was  conveyed  by  the  attorney  the 
14/A  of  Aigwt,  1795,  and  the  deed  was  duly  recorded  in 
Onondaga  county.  The  court  decided,  that  though  the 
.  first  deed  was  recorded,  yet  that  did  not  satisfy  the  act ; 
as  the  object  was  declared  to  be  the  prevention  of  frauds 
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by  racilitaling  the  m«aoB  of  discovering  forgeries.  And  vtica, 
the  junior  title  prevniled.  In  that  case,  the  power  of  aU  "*' 
lornsy  under  which  the  junior  deed  was  executed,  was  not 
depoeiied,  though  executed  prior  to  passing  the  act.  Pos- 
sibly the  court  considered  simply  tho  execution  of  the  deed, 
which  was  after  ihe  time  limited  for  depositing  deeds  ;  and 
ga?eit  the  same  efficacy  as  if  executed  at  its  date  by  the 
patentee  himself,  laying  out  of  view  the  date  of  the  power 
of  allomey.  If  this  was  so,  the  case  is  not  an  authority  for 
preferring  the  last  of  two  deeds  executed  before  the  act,  and 
not  deposited  ;  though  if  it  was  considered  material  that 
the  power  should  be  deposited,  the  authority  of  that  cose  is 
in  favor  of  Ibe  junior  liile  in  this. 

But  independent  of  authority,  it  seems  impossible  lo  sus- 
tain the  elder  deed  here  consistently  with  the  statute;  and 
if  no  further  facts  appeared,  the  plaiiiliflT  would  be  eolitled 
lo  recover. 

Oq  the  trial,  the  defendant  produced  a  deed  from  tha 
patentee  toil  Z.  C<ir6tne  for  the  whole  lot,  purporting  lu 
be  in  consideration  of  $5000,  dated  the  29ih  of  SeplenAer, 
1823,  and  recorded  the  dlAof  Octobir,  1823;  after  this 
cause  had  been  noticed  once  for  trial,  and  the  grantee  had 
notice  of  the  suit,  and  of  the  title  under  which  the  lessors 
claim. 

According  to  the  construction  which  1  have  given  lo  the 
act,  and  according  to  the  case  of  Jackaoa  v.  Hubbard,  E. 
Z.  Carbine  must  hold  in  preference  to  either  of  the  deeds 
of  1783  and  1784,  provided  he  can  be  considered,  in  the 
language  of  the  act,  a  ntbuquent  purchaser  for  valuable  con- 
nderation.  He  certainly  knew  that  he  was  purchasing 
what  he  before  claimed  under  the  deed  of  1763,  and  he 
knew  also  that  he  was  purchasing  a  disputed  title.  The 
BCtof  purchasing  in  1823,  the  same  lot  which  his  grand- 
fttber  purchased  in  1783,  forty  years  previous,  was  an  ad- 
missioD  that  be  did  not  choose  to  rely  on  the  old  deed. 
Clearly  he  was  not  a  bona  fide  pwchattr,  vitbin  the  full 
meaning  of  Ibe  phrase ;  for  he  had  notice. 
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tJTICA, 

Aag.  1810. 


Is  E*  Z.  Carbine,  then,  to  be  considered  a  parchaser  for 
a  valuable  consideration,  supposing  this  to  be  sufficient  t 
Had  we  heard  nothing  of  this  purchase  but  what  appears 
on  the  face  of  the  deed,  we  should  be  bound  to  receive  it 
9LB prima  facie  evidence  of  a  valuable  consideration.  The 
circumstances  are,  however,  peculiar;  and  I  think  call 
for  further  proof  that  a  valuable  consideration  was  paid. 
The  soldier  had  notoriously  given  conveyances  valid  as  to 
himself  in  two  successive  instances ;  one  of  these  was  well 
known  to  E,  Z.  Carbine  when  he  purchased ;  and  of  the 
other  he  had  notice  ;  and,  at  least,  must  have  entertained 
a  strong  suspicion.  Is  it  natural,  that  dealing  with  the 
soldier  under  such  circumstances^  he  should  neither  exact, 
nor  Carbine  pay  him  a  valuable  consideration  1  Is  it  not 
probable  that  the  consideration  was  merely  nominal,  paid  to 
and  received  by  the  soldier,  not  as  the  value  or  price  of 
the  land  ;  but  colorably,  and  in  fraud  of  the  suit  then  pend* 
ingi  Without  saying  whether  the  deed  was  void  as  being 
for  a  thing  in  action,  we  think  the  circumstances  of  the 
case  required  proof  by  witnesses,  or  in  some  way  indepen- 
dent of  the  deed,  that  a  valuable  consideration  was  in  fact 
paid. 

A  new  trial  must  therefore  be  granted. 


New  trial  granted. 
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Aug.  IdSft. 

JacksoNi  ex  dem.  Spraoub  and  others,  agmmt 

BowBN.  (a) 

Ejectment  for  a  part  of  lot  No.  5,  in  Lysander^  tried  To  render 
at  tlic  Osufego  circuit,  in  December,  1824,  before  Throop,  *^*     con^ey- 

o  ^  »  »  »  ance  of  a  mil- 

C  Judgpe.  itary  lot,  eze- 

At  the  irial,  ihe  plaintiff  insisted  that  the  defendant  had  2nuary^8th, 
entered  upon  the  premises  in  question,  under  a  conlract  to  i^H  valid  as 
purchase  them  of  the  lessors  of  the  plaintiff.  A  contract  of  sequent^  pur- 
purchase  was  accordingly  ffiven  in  evidence  ;  but  the  testi-  chaser;  noc 
cnonj  was  coDfliciing  upon  the  question  whether  the  de-  mediate  deed 
fendant  in  fact  entered  under  it;  he  insisting  that  he  enter-  be^^d™g*Jl* 
ed  and  held  possession  under  a  contract  with  one  Camp^  ed,  pursuant 
whose  claim  was  adverse  to  that  of  the  lessors.  ]794,(i"r!  l. 

The  plaintiff  then  went   to  his  title,  and  proved  letters  «09,  «ii,)but 

-      1       m,T      .»         >~    ./.         n        1  1  !•        /.  1        also  the  power 

patent  for  lot  No.  5  to  Godfrey  Byerd,  a  soldier,  for  revolu-  of     attorney 
tionary  services,  which  passed  the  secretary's  office  August  P"*'*'^    ^^hxch 
7tkt  1790.     He  then  proved  a  conveyance  of  the  lot  in  fee  ed. 
from  Byerd  to  Reuben  Murray,  dated  Jtme  9I&,  1792,  which 
was  duly  deposited  in  the  Albany  clerk's  office  according  to 
the  acts  of  January  Qtk  and   March  27th,  1794.     {I  R.  L. 
1S09,  11.)     From  Murray  he  deduced  title   in  fee  to   the 
lessors  of  the  plaintiff. 

The  defence  was  a  deed  from  the  soldier  to  Edward 
Cumpstonj  dated  the  5th  of  November,  1783.  This  deed 
conveyed  all  the  soldier's  expected  bounty  lands  in  fee  to 
Cumpston,  with  a  power  of  attorney  to  Jeremiah  Van  Ren$* 
Mdaer  and  Abraham  Ten  Eyck,  to  convey  to  Cumpston  in 
fee,  and  a  covenant  that  when  a  patent  should  issue  for  the 
soldier's  lands,  they  (his  attorneys)  should  convey  them 
in  fee  simple  to  Cumpstan.  The  defendant  then  proved 
a  deed  executed  by  the  attorneys,  reciting  the  power, 
and  dated  the  2Sd  of  September,  1790,  from  the  soldier 
to  Cumpston  in  fee.  This  deed,  executed  by  the  attor- 
neys, was  deposited  pursuant  to  the  statutes  before  ci- 
ted; but  the  deed   constituting  them  attorneys,  was  not* 

(e)  This  cause  waa  decided  at  Majf  term,  18S6. 

Vol.  VI.  19 
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The  defendant  claimed  under  the  Cumpstan  title ;  showing 
several  intermediate  conveyances  of  title  from  him  to  one 
LeffingwMt  with  whom  Camp  contracted  (o  purchase ;  and 
under  whom  the  defendant,  as  before  mentioned,  claimed 
to  have  taken  possession. 

The  judge  directed  the  jury  to  find  for  the  plaintifl^  if 
ihey  believed  that  the  defendant  took  possession  under  the 
lessors ;  but  if  they  believed  that  he  took  possession  under 
Campy  and  found  the  deed  to  Cumpstan  to  be  genuine, 
they  should  then  bring  in  their  verdict  for  I  he  defendant; 
it  not  being  necessary  that  the  deed  containing  the  power 
should  be  deposited* 

Verdict  for  the  defendant. 

A  case  was  made ;  and  it  was  agreed,  that  it  might  be 
turned  by  either  party  into  a  special  verdict;  and  that  if 
this  court  should  be  of  opinion  that  the  deed  to  Cumpston 
containing  the  power,  was  void  as  to  the  deed  of  June  9ih^ 
1792,  by  reason  of  not  being  deposited,  that  then  the  judg- 
ment should  be  for  the  plainliflT. 

But  if  the  court  should  be  with  the  plaintiff  on  any  other 
ground,  a  new  trial  to  be  granted. 

If  they  should  be  with  the  defendant  on  all  the  grounds, 
then  judgment  to  be  entered  for  the  defendant. 

/.  Plalty  for  the  plaintiff.  The  deed  from  the  soldier, 
containing  the  power  of  attorney,  not  having  been  depos- 
ited, was  void ;  and  all  the  title  derived  from  it  was  inope- 
rative as  against  the  lessors  of  the  plaintiff,  who  claimed 
under  a  subsequent  deed  from  the  soldier. 

If  notice  only  had  been  designed  by  the  statute,  {I  R. 
L,  209,)  a  mere  registry  would  have  been  enough.  The 
legislature  had  a  further  object.  That  was  to  detect 
frauds ;  and  they  required  the  original  instrument  to  be  de- 
posited with  that  view.  The  mischief  could  not  be  reach- 
ed without  this  being  done.  Indeed  the  detection  of  frauds 
was  the  declared  object  of  the  statute. 

The  deed  from  the  attorneys  was  an  act  of  supereroga- 
tion* The  whole  title  depends  on  the  original  deed  to 
Cumpston.  It  passed  the  estate  under  the  statute,  {sess. 
IS,  ch.  59,  f*  5,  2  GreenUaff  333.)    That  act  was  rem- 
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edial,  and  should  be  construed  liberally.  The  original 
deed,  then,  is  not  to  be  regarded  as  a  mere  power  of  at- 
torney ;  but  as  a  conveyance  in  itself.  It  became  valid, 
as  such,  by  the  act  last  cited  ;  and  when  the  act  of  1794 
passed,  requiring  the  deposit  of  military  deeds,  it  extend- 
ed  to  the  deed  containing  the  power.  In  this  view,  Jack' 
9an  ▼.  Midy  (10  John.  S74,)  on  which  the  circuit  judge 
relied,  does  not  dispose  of  the  question.  That  was  the 
case  of  a  naked  power.  But  how  stands  the  authority  of 
Chat  case?  Jackson  v.  Hubbardy  (1  Comet,  82,)  is  direct- 
ly opposite  in  principle.  The  former  regards  the  statute 
as  a  mere  registering  act ;  the  latter  declares  its  object  to 
be  the  detection  of  frauds  and  forgeries.  Jackson  v.  Hub* 
bardf  was  entirely  overlooked  in  Jackson  v.  Jfttly;  al- 
though the  former  was  much  more  fully  considered.  Even 
a  naked  power  is  plainly  within  the  spirit  and  intention  of 
the  statute.  It  is  a  matter  which  affects  the  title ;  and 
any  paper  having  this  effect  must  be  deposited.  Jackson 
▼.  AVe/y  was  virtually  overruled  by  the  court  of  errors  in 
fVendett  v.  Wadswortk,  (SO  John.  659.) 

jf.  Fan  Fecktm,  contra.  The  original  deed  to  Cump* 
fton,  not  being  able  to  reach  the  soldier's  land  by  any  de- 
finite description,  provided  for  this  defect,  by  a  power  to 
convey  when  the  patent  to  the  granUnr  should  be  execu- 
ted. The  defendant's  claim  is,  therefore,  under  the  sub* 
sequent  deed,  given  in  virtue  of  the  power.  Whether 
the  first  deed  passed  the  title  or  not,  there  is  nothing  to 
prevent  the  soldier  giving  a  second ;  and  both  are  prior 
Co  the  deed  under  which  the  plaintiff  claims  ;  so  that  the 
only  question  on  the  merits  is,  whether  the  power  should 
have  been  deposited.  A  power  of  attorney  is  no  pact  of 
the  conveyance ;  but  a  mere  authority  to  convey.  One 
object  of  the  legislature  must  have  been  notice.  The 
deed  of  1790  contains  all  thai  is  necessary,  to  enable  the 
party  to  look  into  the  power  of  attorney.  The  power 
and  all  the  particulars  are  recited ;  and  names  are  given. 
Jackson  v.  AVely  is  full  to  this  point.  Wendell  v.  Wads- 
worth  did  not  mean  to  overrule  Jackson  v.  Jfeely.      So 


I4S 

UTICA, 

Aof .  iste. 
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unci,      far   from    it,   this  case   is  not  mentioned   in  Wendell   Vi 
Aug   18«6.    jfTad^mrth. 


CuriQy  per  Savage,  Cb*  Justice.  The  doctrine  that,  Ive 
who  enters  under  the  title  of  the  lessor  of  the  plaintifi^ 
cannot  afterwards  dispute  it,  is  not  controverted  in  this 
case  ;  but  ihe  fact  is  denied,  that  the  defendant  did  so  en- 
ler.  The  jury,  by  their  verdict  have  found  that  the  de«- 
fendant  entered  under  Camp*  On  that  fact,  (he  evidence 
was  contradictory,  and  the  verdict  should  not  be  disturbed 
in  this  respect* 

The  important  question  is,  whether  the  power  of  at* 
lorney  from  Byerd  to  Van  Rensselaer  and  Ten  Eyek 
should  have  been  deposited. 

The  object  of  the  legislature,  in  passing  the  depositing 
acts,  of  1794,  as  declared  in  the  preamble  to  the  act  of 
January  Slh^  1794,  was,  to  afford  every  possible  facility 
to  the  detection  of  forgeries.  It  was  notoriou."*,  that  many 
spurious  deeds  were  in  circulation,  purporting  to  convey 
those  lands,  which  were  then  becoming  valuable ;  and 
had  been,  since  the  revolutionary  war,  the  subject  of 
much  speculation.  To  prevent  litigation,  and  to  enable 
claimants  not  only  to  know  what  elder  titles  were  in  ex* 
istence,  but  to  ascertain  their  genuineness  by  actual  iii-» 
spection,  were  the  objects  of  the  act.  If  1  am  right  in 
this,  it  would  seem  to  follow,  that  a  deposit  of  a  deed,  ex« 
ecuted  by  power  of  attorney,  without  the  power  of  attor- 
ney itself,  would  be  insufficient.  One  object  was,  to  as-* 
certain  the  genuineness  of  the  signature  of  the  soldier* 
How  is  that  accomplished  by  depositing  his  signature 
avowedly  written  by  another  f  As  a  conveyance,  the 
deed  of  1783,  is  clearly  void  for  not  being  deposited;  and 
if,  as  a  power  of  attorney,  it  need  not  be  deposited,  the 
object  of  the  legislature  is  frustrated.  A  deed  executed 
under  a  forged  power  of  attorney,  gave  as  much  notice  of 
the  claim,  as  if  the  power  of  attorney  had  been  genuine  ; 
and  depositing  such  a  deed  has  the  same  effect  as  if  sup- 
ported by  a  true  power.  This  construction  of  the  act 
may  be  consistent  with  the  idea,  that  the  intention  wm 
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merely  (o  gire  noUce ;  but  (oiitlly  re|>t]gnftnt  lo  the  d»- 
cUred  object,  which  waa  to  deieci  frauds  and  forgeries. 

When  thia  court  was  firal  called  upon  to  give  a  construc- 
liim  to  the  deposiiing  acle,  in  Jackum  v.  HiAbard,  (I 
Comet'  Rep.  88,)  it  was  expressly  declared,  ihal  the  object 
of  the  Bcl9  WBB  the  prevenlion  of  frnuds,  by  facilitating 
the  means  of  discovering  forgeries.  And  it  was  then  de- 
cided, ibat  though  a  deed  was  recorded  in  the  secretary's 
office,  and  the  clerk's  office,  in  Onondaga  county,  if  not  de- 
posited according  In  the  acts  of  1794,  it  was  void  and  in- 
operative  against  a  subeeqtieot  purcboser.  It  was  re- 
marked, that  the  examination  of  n  mere  record,  could  not 
answer  (he  object  of  ibe  act;  and  yet  an  inspeclion  of  a 
record  is  quite  as  useful  lo  asceriuln  the  genuineness  of  the 
original,  as  the  examination  of  a  deed  by  an  attorney, 
to  ascerlatn  the  genuineness  of  his  power,  when  that 
power  is  not  produced.  The  court  there  say,  "nothing 
short  of  an  inspection  would,  in  many  cases,  answer  the 
purpose;"  and  it  might  with  equal  propriety  have  been 
■aid,  m  aU  eatu,  nothing  but  aclunl  inspection  would 
answer. 

The  next  cose  is  Jackton  v.  AVcIy,  (10  John.  S74,) 
where  this  precise  question  came  before  the  court.  They 
•ay,  however,  it  is  uanecessary  to  decide,  whether  the 
power  should  have  been  deposited;  "for  admitting  it  lo 
bave  been  requisite  to  deposit  the  letter  of  atlorney  with 
the  conveyance ;  yet,  as  the  conveyance  was  duly  deposit- 
ed, and  as  it  recited  the  letter  of  attorney  by  virtue  of 
which  the  conveyance  was  made,  the  subsequent  purchaser 
kad  notice  of  Ibe  power  by  means  of  the  recital,  and  is  af- 
fected equally,  as  if  the  power  itself  had  been  deposited." 
Thid  decision  was  made  in  October,  1813.  The  cose  of 
Jnektom  v.  Hubbard,  decided  in  May,  1803,  was  not  referred 
to  by  sither  the  counsel  or  the  court ;  nnd  it  is  manifest 
that  the  two  cases  are  at  variance  with  each  other ;  lbs 
one  proceeding  oo  ibe  principle  that  the  object  of  the  de- 
poait  waa  to  detect  frauds  and  forgeries  ;  the  other,  that  it 
vu  merely  to  giva  notice,  which  a  record  or  registry 
weald  have  doM  u  well.    That  the  laUer  was  the  princU 
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ITTICA9  pie  upon  which  the  court  acted  in  Jackson  v.  AVe/y,  is 
Au^.  i8«6.  manifest  from  what  is  said  by  chancellor  KerU^  in  fVadi' 
worth  V.  Wendell^  (5  John.  Ch.  Rep.  229.)  He  presided  in 
ihis  court,  when  Jackson  v.  J^tely  was  decided  ;  and  acting 
upon  the  same  principle  in  JVadsvoorih  v.  fVendeU^  he  says, 
**  the  deposit  of  these  conveyances  was  intended  by  the  le- 
gislature to  be  notice  to  all  subsequent  purchasers,  of  their 
existence  and  contents;  and  the  deposit  of  them  would 
have  been  in  a  degree  useless,  if  it  was  not  intended  to 
operate  as  notice."  He  adds,  that  the  deposit  was  a  sub- 
stitute for  registry,  and  equivalent  to  recording.  This  doc- 
trine was  overruled  by  the  unanimous  opinion  of  the  court 
for  the  correction  of  errors  in  the  same  case,  when  carried 
up  on  appeal.  Spencer,  Ch.  J.  who  delivered  the  onljr 
opinion,  says,  **  the  construction  put  upon  this  statute  by 
the  chancellor,  is  such  as  was  never  anticipated  by  the 
profession,  nor  imagined  by  the  legislature;  and  with  the 
utmost  deference,  1  must  say,  that  in  my  judgment,  it  can- 
not be  supported."  He  subsequently  adds,  **  when,  there- 
fore, the  legislature  required  these  uuauthenticated,  unac- 
knowledged, unproved  and  unrecorded  deeds,  to  be  depos- 
ited by  a  fixed  day  ;  and  declared  that  if  they  were  not 
thus  deposited,  they  should  be  adjudged  fraudulent  and 
void  against  subsequent  purchasers  for  valuable  considera- 
tion, they  could  not  have  intended  to  give  greater  effect  to 
them,  than  they  had  before,"  &c.  or  to  require  subsequent 
purchasers  to  take  notice  of  them. 

This  case  is  no  otherwise  applicable  here,  than  as  it  de- 
cides expressly,  that  the  object  of  the  legislature  was  not 
to  make  the  deposit  a  notice  to  subsequent  purchasers;  but 
merely  to  enable  those  interested,  to  prevent  frauds  and 
delect  forgeries. 

Such  being  the  object,  as  declared  by  the  legislature, 
and  adjudicated  by  our  highest  court,  the  case  of  Jackson 
V.  AVf/y  is  virtually  overruled. 

The  object  of  the  depositing  acts,  then,  being  an  in- 
spection of  the  original  deeds  and  signatures,  of  those 
who  had  drawn  these  lands,  and  of  whose  signatures  it  was 
alleged  there  were  many   forgeries,  the  depositing  of  the 
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deed  executed  by  attorney,  was  not  a  compliance  with  the      utica, 
act.     The  power  of  attorney  being  Toid  by  force  of  the  acts    ^^-  ^^^ 
of  1794,  the  deed  founded  upon  it  falls  ;  and  with  it,  all 
pretence  of  title  in  the  defendant,  or  out  of  the  lessors. 
They  are,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintifi*. 


V.  Dickenson  agahut  Jackson,  ex  dent,  Caldwell,  (a) 

On  error  from  the  barren  common  pleas.  The  action  The  demise  in 
in  the  court  below  was  ejectment  on  the  demise  of  Cold"  fn  ^^^e'n^ 
uell  against  Dkktnson  ;  tried  in  the  court  below  at  its  /anti-  ^^^  be  laid 
wry  term,  1823.  The  declaration  was  returnable  at  Ms  May  subsequent  to 
term,  1821.  It  contained  but  on^  count,  and  one  demise,  [^^j**"-^! 
which  was  laid  on  the  d/A  of  September^  1817.  of  entry  «o- 

At  the  trial,  the  plaintiff  below  claimed  to  recover  the  *^7n  ejectment 
premises  in  question  under  a  mortgage  of  them,  dated  the  by  the  mort- 
8th  of  September^  1817,  (the  day  of  the  demise,)  executed  fhf mortgagor, 
by  one   G.  Dickenson,  to  the  lessor  of  the   plaintiff.     6.  or  those  ciaim- 

Jv    1  1^1  I  .  ing  under  him, 

Dickeman,  before  the  commencement  of  the  ejectment,  the  demise 
conveyed  the  premises  in  question  to  the  defendant  below  ™"*of^  ^*ay 
by  deed,  in  fee  simple  absolute,  without  any  allusion  to  subsequent  to 
the  mortgage.  This  deed  was  dated  July  Blh,  1819;  and  payment; and 
on  the   same  day,  the  defendant   below  entered  and  took  •ubsequent  to 

,        ,       ,      ,  a    dissolution 

possession  under  the  deed.  of  the  tenancy 

The  amount  secured  by  the  mortgage  was  $400,  pay  a-  '^^•t"**^*^  *^ 
ble  on  or  before  the   Sth  of  September,   1821,  with  interest  wise. 
on  the  Sth  day  of  September  in  each  and  every  intervening 
year.    One  year's  interest,  and  no  more,  had  been  paid 
by  G.  Dickenson;  and  none  of  the  principal,  when  the  suit 
was  commenced. 

The  above  facts  were  mutually  admitted  on  the  trial. 
The  defendant  below  objected  to  the  plaintiff's  recovery, 
and  moved  for  a  nonsuit,  on  the  ground  that  he  had  shown 
neither  a  right  of  entry  in  himself,  nor  possession  of  the  de- 
fendant below,  on  the  day  of  the  demise  laid  in  the  decla- 
ration ;  nor  any  notice  to  quit. 

(a)  This  cause  waa  decided  at  a  preTious  term. 
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Aug.  I8t6. 

D.cken8on 

▼. 
Jackron. 


The  objeclion  and  motion  were  overruled  by  the  court 
below  ;  and  the  defendant  excepted* 

The  verdict  and  judgment  being  for  the  plaintiflT  below, 
the  cause  now  came  here  by  writ  of  error  oo  the  record 
and  bill  of  exceptions. 


fT.  Hayf  jun.  for  the  plaintiff  in  error.  The  plaintiff 
below  was  bound  to  show  a  complete  right  of  possession 
prior  to  the  day  of  the  demise.  {Jackson  v.  Wkeeler,  6 
John.  272.)  The  demise  should  always  be  laid  subsequent 
to  the  day  when  the  right  of  entry  accrued.  (Runn.  on 
Eject.  87.  2  Chit.  PL  444,  note.  Wheat.  Seluf.  663,  634.) 
The  reason  is,  because  the  law  rejects  fractions  of  a  day. 
{2  Bl  Com.  41.) 

The  demise  shculd  ha\i0  been  subsequent  to  the  forfeit* 
ure*  In  ejectment  on  a  mortgage,  it  is  always  deemed 
material  to  show  the  money  due,  in  order  to  establish  the 
right  of  entry.  {Jackson  v.  Ftdler^  4  John.  216.  /ocib- 
$on  V.  Hopkins^  18  id.  487.  Jackson  v.  Duhois^  4  id, 
221.  Jackson  v.  HUl,  10  id.  482.  Peterson  v.  Clark, 
IS  id.  206.  Jackson  v.  Branson^  19  id.  326.  Ives  v. 
Ives,  13  id.  236.  Runyan  v.  Mersereau,  11  id.  634.  Pe^ 
terson  v.  Clark,  16  id.  206.  Ives  v.  Clark,  20  uL  61.)  In 
all  these  cases,  the  money  being  due  is  treated  as  a  materi- 
al fact. 

One  year's  interest  is  received.  By  allowing  the  mort- 
gagee to  lay  his  demise  at  the  date  of  the  mortgage,  we 
allow  him  to  collect  mesne  profits  from  that  time.  {Jack* 
son  V.  Randall,  1 1  John.  406.  Benson  v.  Matsdorf,  2  id* 
369.     Van  AUn  v.  Rogers,  I  John.  Cos.  281.) 

[The  counsel  took  other  grounds ;  but  as  the  decision 
turned  on  the  day  of  the  demise,  it  is  not  material  to  pursue 
the  argument  farther.] 

To  show  the  power,  and  duly  of  the  court  below  to  non- 
suit, be  cited  Foot  v.  Sabin,  (19  John.  164.) 


S.  C.  BaUvnn,  contra.  The  English  common  law  doc- 
trine places  the  legal  estate  in  the  mortgagee.  {Mou  ▼. 
GaUkmre,  Doug.  279.      2  BU  Com.    169.)    The  mort- 
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gagor  in  possession  is  considered  the  lessee  of  the  mortga- 
gee. (Runyan  v.  MtrsertaUy  1 1  John,  534,  citing  the  King 
V.  Si.  MkhaeU,  Doug.  630,  632.)  The  English  rule  has 
been  fully  adopted  by  this  court.  {Johnson  v.  Harty  3  John. 
Ca$.  326.  Jackson  v.  DuboiSy  4  John,  Rep.  216.  Ilitckcock 
V.  Harrington^  6  id.  290.  Jackson  v.  Hopkins,  18  id.  488.) 
The  only  question  is,  when  does  the  legal  estate  commence  ? 
Common  sense  would  say,  when  it  passes  to  the  mortgagee. 
At  that  time  the  right  of  entry  and  possession  commences. 
As  between  third  persons,  perhaps  the  title  may  be  dif- 
ferently regarded  ;  but  all  the  authorities  agree,  that,  as 
between  mortgagor  and  those  claiming  under  him,  and 
mortgagee,  the  legal  title,  and  present  right  of  entry  are  in 
the  latter. 


UTICA, 
Aug.  18S6. 

DickeoBon 
Jackson. 


Curia^  per  Savage,  Ch.  Justice.  The  rule  is  well 
established,  that  the  demise  in  the  declaration  must  be 
laid  after  the  lessor's  title  and  right  of  entry  accrue. 
(6  John.  273.)  This  rule  is  not  disputed ;  but  the  ques- 
tion isy  when  did  the  lessor's  right  of  entry  accrue  in  the 
case  before  us?  This  is  the  only  real  question  in  the 
cause ;  as  the  defendant,  having  taken  an  absolute  convey- 
ance, not  acknowledging  the  mortgage,  was  not  entitled  to 
notice  to  quit ;  the  sale  itself  being  an  act  of  disloyalty. 
(18  John.  488.) 

*Mt  has  repeatedly  been  decided  in  this  court,  that,  as 
between  the  mortgagor  and  mortgagee,  the  former  is  to  be 
regarded  as  a  tenant  at  will  by  implication,  and  is  entitled 
to  notice  (by  which  is  meant  six  months'  notice)  to  quit." 
(18  John.  488.)  The  mortgagor  is  entitled  to  the  posses- 
sion ;  and,  so  far  from  being  treated  as  a  trespasser  before 
notice  to  quit,  this  court  has  held  that  he  may  maintain 
trespass  against  the  mortgagee.  (1 1  John.  538  )  And  in 
Jackson  v.  Bronson^  (19  John.  326,)  it  was  decided  that 
the  mortgagor  might  maintain  ejectment  against  the  gran- 
tee of  the  mortgagee,  who  was  not  also  assignee  of  the 
debt. 

In  GoodtUle  v.  Herbert,  (4  T.  R.  680,)  it  was  decided 
that  a  tenant  at  will  was  not  a  trespasser.     In  that  case,  the 

Vol.  VI.  20 


JacksoD. 
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uTicA,      demise  was  laid  the  Ist  of  October^  and  the  demand  of  po«> 
Aug.  1826.    ggggiQu^  which  was  tantamount  to  notice  to  quit,  was  made 

Dickenson     ^"  ^^^  ^^^  ^^  ^^^  same  month.     The  demand  in  that  case 
V.  terminated  the  tenancy,  which,  not  being  until  after  the 

day  of  the  demise  in  the  declaration,  the  defendant  had 
judgment. 

The  mortgagor,  in  this  case,  was  quoH  tenant  at  will ; 
and  had  he  continued  in  possession,  that  tenancy  must  have 
been  terminated  by  a  notice  to  quit.  And  until  such  ter- 
mination, the  mortgagee  had  no  right  of  entry.  The  mort- 
gagor, however,  chose  to  terminate  the  tenancy  on  the  8tk 
of  Ju/y,  1819,  by  giving  a  conveyance  in  fee  absolutely. 
The  first  default  happened  on  the  8/A  of  September^  1819. 
Then  the  mortgagee's  right  of  entry  accrued  ;  the  tenancy 
having  been  previously  terminated.  But  the  demise  was 
laid  long  anterior,  to  wit,  at  the  date  of  the  mortgage,  before 
the  lessor  had  any  right  of  entry ;  the  mortgage  then  being 
a  mere  chattel,  a  security  for  money.  To  give  the  mortga- 
gee a  right  of  entry,  two  things  are  necessary;  1.  Default 
of  payment,  in  whole  or  in  part ;  2.  A  termination  of  the 
tenancy :  neither  of  which  had  happened  at  the  time  of  the 
demise,  as  laid  in  the  declaration. 

The  plaintiff  below  had  no  right  to  recover.  The  court 
below,  therefore,  erred.  The  judgment  must  be  revers- 
ed ;  and  a  venire  de  novo  awarded  from  Warrm  common 
pleas. 

Judgment  reversed. 
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UTICA, 

Aug.  1826. 

De  Forest 

B.  &    A.  Dc   Forest   agtmst  Fbart.  FraTy. 

In  an  action 

On  demurrer  to  (be  first  and  second  counts  of  the  decla-  nee  of  an  of- 
ration.  ^«^  <"*  .^-^"^ 

DOtnegoiiable, 

The  first  count  stated,  that  on  the  7th  day  of  December^  in  the  name  of 
1822,  in  consideration  that  one  Wm.  WiH)dioorth  was  i^ainsuhf  a^c^ 
then  indebted  to  T.  Kellogg  and  L.  R.  Meller,  in  the  ceptor,  on  an 
sura  of  f  200;  and  that  Woodworlh^  having  carriages  worth  iM^'by'the^atl 
J^IOOO,  would  and  did,  at  the  request  and  for  the  benefit  ^^  ^  P»y>  >^ 

ii    proper    to 

of  Kellogg  4(r  Mellety  for  the  security  and  payment  of  his  Mt  forth  all 
{W.'s)  debt  to  them,  deliver  the  carriages  to  the  defend-  iJjfnce.'^w^'hTli 
ant,  to  be  disposed  of  by  him,  and  out  of  the  avails  to  pay  go  to  form  the 
K.  ^  M.  their  debt ;  and  in  consideration  that  W.  then,  as  ^^hfordrr"! 
apart  of  the  same  transaction,  drew  his  order  in  writing,  IVheresuch 
upon  the  defendant,  and  thereby  requested  him  to  pay  to  payabietotwo 
the  order  of  "  T.  Kellogg  or  L.  R,  Meller,''  $200,  when-  J^J^^J^j**'  * 
ever  the  defendant  had  sold  of  the  carriages  to  the  amount  ihem  from  the 
of  the  order;  he,  the  defendant,  accepted  the  c«^rriages,  Jj^^^^'^j^^^"^" 
and  took  possession  of  them  for  the  purposes  aforesaid  ;  aieign  the  or- 
and,  in  consideration  of  the  premises,  then  agreed  to  pay  ing  tenants  fn 
the  |200  to  the  order  of  "  T.  Kellogg  or  L.  R.  Meller^'^  common  of  ihe 
whenever   he  had   sold  of  the  carriages   to  that  amount :  the        order. 

and  in   pursuance  of  the   agreement,  and  as   part  of  the  Andmdcciar- 
■^        ,  o  »  I  jpg  Qn  an  as- 

same  transaction,  for  the  consideration  aforesaid,  accepted  tignment    by 

the  order,  his  own  proper  hand  writing  being  thereunto  b«*ihown"that 
subscribed  by  him,  for  the  purposes  aforesaid  ;  which  or- he  was  a  part- 
der  was  then  delivered  to  Kellogg.  That  Kellogg^  for  oiher^^or  in 
himself  and  Metier,  to  the  order  of  either  of  whom  the  •<>«"«,    other 

^  way  had    au- 

y200  were  made  payable,  on.  the  same  day  when  it  was  tbority  to  as- 
given,  for  a  valuable  consideration  paid  him  by  the  plain-  J^ira^Jon^® 
tifls,  transferred,  endorsed  and  deliverd  the  order  with  will  be  bad; 
the  acceptance  to  the   plaintiffs ;  and  thereby  ordered  and  fhougV*  *ihe 

draft  be  drawn 
payable  to  tbc  order  of  either  of  the  payees. 

Ad  order  payable  on  the  sale  of  certain  carriages  is  not  negotiable  as  an  inland  bill  of 
•zchange ;  thoagh  it  be  in  terms  made  payable  to  the  order  of  the  payee. 

B  BitmMf  that  in  pleading  an  unsealed  assignment  of  a  chose  in  action,  the  consideration 
for  anch  assignment  must  be  set  forth  at  large.  It  is  not  sufficient  to  aver  generally,  that 
the  anignment  was  for  a  valuable  consideration  paid  by  the  assignee  to  the  aaugnor. 
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TJTICA, 
Aug.  1826. 


appointed  the  jf(200  to  be  paid  to  them  ;  and  authorized 
them  to  demand  and  receive  that  sum  according  to  the 
terms  of  the  defendant's  agreement  and  acceptance.  And 
the  defendant,  knowing  the  premises,  at  the  request  of  the 
plaintiffs,  then  promised  to  pay  them  the  $200,  according 
to  the  tenor  and  effect  of  the  order,  &c. 

This  count  then  averred,  that  after  these  transactions, 
the  defendant  did  sell  and  dispose  of  the  carriages  to  the 
amount  of  $1000. 

%The  second  count  stated,  that  on  the  7lh  of  Dec.  1822, 
Woodworth  was  indebted  to  Kellogg  and  Mellevy  in  $200 ; 
and  that  in  consideration  of  this  debt,  and  that  they  then 
agreed  to  wait  on  JV*  for  a  still  longer  time  for  payment, 
W.  agreed  with  them  and  (he  defendant,  that  he  would 
deliver,  and  he  did  deliver  accordingly,  a  quantity  of  car- 
riages to  the  defendant,  worth  $1000,  to  be  sold  by  him 
to  pay  the  debt  to  K.  ^  M.  or  their  order,  when  he  should 
have  sold  to  that  amount.  That  W*  drew  his  order  in 
writing  on  the  defendant,  by  which  he  requested  him  to 
pay  to  the  order  of  "  T.  Kellogg  and  L.  R.  MeUer^'* 
$200,  {as  in  the  first  count.)  That  in  consideration  of 
the  premises,  the  defendant  accepted  this  order,  which 
was  delivered  to  Kellogg*  That  the  defendant  sold  (he 
carriages,  &c.  (as  in  the  first  count.)  This  second  count 
then  averred  an  assignment  of  the  order  to  the  plaintiffs 
in  the  same  manner  as  in  the  first  count ;  and  that  the  de- 
fendant, with  knowledge,  and  in  consideration  of  the  prem- 
ises, promised  as  in  the  first  count. 

Demurrer,  assigning  for  cause,  1.  That  the  two  counts 
set  out  the  consideration  of  the  order  as  between  Wood' 
uorlh  and  the  payees,  to  which  the  plaintififs  were  not 
privy ;  and  the  statement  did  not  therefore  aid  the  plain- 
tiffs' claim.  2.  That  these  counts  set  out  the  considera- 
tion on  which  the  order  was  accepted,  to  which  the  plain- 
tiffs were  not  privy,  and  their  claim  not  aided  by  the 
statement.  3.  That  setting  out  the  indebtedness  of  Wood- 
VBorih  to  Kellogg  and  Meller  did  not  aid  the  plaintiffs' 
claim,  they  not  being  privy  to  it.  4.  But  if  it  was  prop- 
er to  state  such   indebtedness,    the  consideration   should 
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have  been  stated.  6.  That  the  plaintiffa  were  not  privy  oitoa, 
to  the  pledge  of  the  carriages  ;  and  their  claim  not  strength-  "^f^*^ 
ened  by  that  fact.  6.  That  the  parol  negotiations  and 
agreements  were  set  forth,  which  were  extinguished  by 
the  making  and  acceptance  of  the  order.  And  such  ne- 
gotiations  or  agreements  could  not  aid  the  plaintiffs'  right* 
7.  That  the  first  count  avers  that  the  transfer  and  delive- 
ry of  the  order  authorized  the  plaintiffs  to  demand  and  re- 
ceive the  ^200}  according  to  the  defendant's  agreement 
and  acceptance  ;  whereas  the  plaintiffs  could  acquire  no 
right  independent  of  the  order  and  acceptance.  8.  As  to 
the  second  count,  (hat  the  plaintiffs  were  not  privy  to 
the  agreement  for  delaying  payment  of  the  debt  due  from 
fFooduarth  to  Kellogg  and  Meller^  mentioned  in  the  sec- 
ond count;  and  the  plaintifld'  claim  not  aided  by  i  hat  cir- 
cumslance.  9.  As  to  the  second  count,  that  the  plaintiffs 
were  not  privy  to  the  indebtedness  of  Woodworih  lo  KeU 
loggand  Meller^  or  any  agreement  concerning  the  indebt- 
edness ;  and  the  indebtedness  or  agreement  to  pay  out  of 
the  carriages,  did  not  aid  the  plaintiffs'  claim.  10.  The 
tenth  cause  was  inferential  from  the  former  causes,  that 
the  two  counts  contained  irrelevant  and  unnecessary 
matter. 

Joinder  in  demurrer. 

Z>.  B,  TdHmadgty  in  support  of  the  demurrer.  The 
order  was  clearly  not  negotiable,  the  time  of  payment  be- 
ing uncertain ;  and  the  payment  iteelf  depending  on  a 
contingency.  No  action,  then,  lies  upon  the  order  as  an 
inland  bill.  The  plaintiffs  must  show  a  complete  title  by 
assignment,  before  the  defendant  received  the  money,  in 
order  lo  entitle  them  to  an  action  for  that  money.  This 
they  have  not  done.  They  should  have  set  forth  particu- 
larly the  consideration  of  the  assignment.  An  averment 
generally,  for  a  valuable  consideratioriy  is  not  sufficient. 
Andrews  v.  Beeeker^  {i  John.  Cos.  411,)  Little  field  v. 
Storey^  (S  John.  Rep.  425,)  and  Compton  v.  Jones^  (4 
Oven,  13,)  merely  recognize  the  assignments  of  choses 
in  action,  and  declare  that  the  court  >\ill  protect  them; 
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but  ihe  manner  of  pleading  the  assignment  was  not  drawn 
in  question.  In  the  last  case,  it  is  true,  the  manner  is 
shown.  It  was  general  as  here.  But  the  point  not  being 
made,  the  case  is  not  an  authority  in  this  respect.  All 
the  court  decide  is,  that  assumpsit  will  lie  on  a  promise 
to  pay  the  assignee  of  a  specialty.  Perkins  v.  Parker^ 
(1  Mass.  Rep.  117,)  however,  raises  and  decides  the 
point,  that  the  assignee  must  show  the  consideration  in 
bis  pleadings.  That  case  is  recognized  as  authority  in 
Prescott  V.  HulU  {\7  John.  292.) 

Again  ;  the  assignment  of  the  order  was  not  made  by 
both  Kellogg  and  Meller^  the  payees.  The  second  count 
states  it  as  payable  to  the  order  of  both.  They  were  tenants 
in  common  ;  and  one  could  not  divest  the  title  of  the  oth- 
er without  his  consent.  {Sanford  v.  MickleSy  4  John* 
Sep.  224.)  The  plaintiffs,  by  the  assignment,  became 
tenants  in  common  with  one  of  the  payees,  Meller^  who 
did  not  assign ;  and  the  action  should  have  been  in  bis 
name,  joined  with  the  plaintifib.  There  is  then  a  plain 
nonjoinder,  which  is  always  fatal  to  the  plaintiff,  in  an 
action  arising  ex  contractu.  It  need  not  be  pleaded  in 
abatement.  Would  Meller  be  liable  as  a  warrantor  of  this 
order  in  any  respect,  provided  it  should  prove  bad  in  the 
hands  of  the  assignees  ? 

The  special  causes  of  demurrer  are  well  taken. 

C  Bushnell^  contra.  The  matters  objected  to  by  the 
special  causes  of  demurrer,  are  all  parts  of  the  circumstan- 
ces, which  together  form  the  consideration  of  the  origin- 
al order  of  Woodworth^  and  the  acceptance  and  agreement 
of  the  defendant.  All  these  should  be  set  forth.  {Lawes^ 
PI.  in  assumpsit^  SI,  49  to  54.  I  ChU.  PI.  295,  6.  6  East 
569,  70.  2  ChU.  PI.  10,  ^c.  m  the  precedents.  Cam. 
Dig.  action  on  the  case  upon  assumpsit,  {H.  3.) 

The  declaration  avers  an  assignment  for  a  valuable  con- 
sideration paid  by  the  plaintiffs  to  Kellogg.  This  is  the 
same  as  if  it  had  said  money  paid.  All  the  precedents, 
and  all  the  books  of  reports,  agree  that  this  general  aver* 
meut  is  enough. 
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The  draft  was  payble,  in  terms,  to  the  order  of  KeUogg      ctica, 
OE  Metier^  in  the  disjunctive.     This  is  equivalent  to  saying,    ^^  |f*^' 
the  assignee  of  either  of  them.     It  authorized  KeUoggy  to 
whom  alone  it  was  delivered,  to  assign  it  for  a  valuable 
consideration. 

Both  counts  aver,  (hat  the  defendant,  with  full  know- 
ledge of  all  the  circumstances,  expressly  promised  to  pay 
the  plaintiffs.  On  this  promise,  the  action  can  be  sus- 
tained. 

If  either  of  these  counts  be  good,  the  demurrer  being  to 
both,  must  fail.     {JUumford  v.  FUzburghy  18  John.  457.) 

Ctirfo,  per  Sutherland,  J.  It  is  a  fatal  objection  to  both 
counts,  that  they  aver  the  assignment  of  the  order,  which 
is  the  foundation  of  the  plaintiffs'  action,  to  have  been 
made  by  KeUogg  alone,  for  himself  and  Meller,  without 
averring  that  they  were  partners,  or  showing,  in  any  other 
way,  the  authority  of  Kellogg  for  that  purpose.  This 
draft  w,as  payable  to  the  order  of  Kellogg  or  Meller^  in 
the  disjunctive,  as  stated  in  the  first  count ;  out  of  the 
proceeds  of  certain  carriages,  whenever  they  should  be 
sold.  It  was,  therefore,  not  negotiable ;  and  its  legal 
effect  is  the  same  as  though  the  word  order  had  been  omit- 
ted. Both  counts  aver  that  the  consideration  of  the  order, 
was  a  debt  due  from  Woodworlh  to  Kellogg  and  Meller, 
They  were  tenants  in  common,  therefore ;  and  neither 
had  a  right  to  assign,  without  the  express  authority  of  the 
other.  The  second  count  avers  that  the  draft  was  payable 
to  the  order  of  both.  We  cannot  presume  a  partnership. 
It  should  be  averred ;  so  that  the  defendant  may  have  an 
opportunity  of  contesting  it. 

The  plaintiffs  having  failed  to  show  a  legal  title  to  the 
order,  the  consideration  for  the  defendant's  promise  fails ; 
and  the  plaintiffs  cannot  recover. 

The  special  causes  of  demurrer  are  not  well  taken*  It 
was  necessary  for  the  plaintiffs  to  show  the  original  con- 
mderation  of  the  order  and  acceptance ;  and  the  matters 
objected  to^  all  go  to  form  that  consideration.  {Lawei  PU 
hi  anwnp^  31, 49.     I  Chit.  PI.  S95, 6.) 
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UTicA,  I  am  inclined   to  lliink    the  general   averment,  that  the 

f^l^®;  assignment  was  for  a  valuable  consideration,  is  not  suffi- 
cient.  The  consideration  should  have  been  slated  at  large. 
(1  Mass.  Rep.  117.  17  John.  292.)  On  this  latter  point, 
however,  it  is  not  necessary  to  express  a  definitive  opin- 
ion. 

The  defendant  must  have  judgment,  with   leave  to  the 
plaintiffs  to  amend  on  the  usual  terms. 

Rule  accordingly. 


Homer  against  Martin  and  Oilman. 

Theinterrog-      ASSUMPSIT,  tried  at  the  J^Tew-York  circuit,  January  20ih, 
a^TOmmlLiJili  ^^^6,  before  Edwards,  C.  Judge, 
to     examine      At  the  trial,  the  plaintiff  had  no  evidence  to  sustain  his 

witnesses,  is-        .  ,  .     .      ,  .       ^ 

sued  pursuant  Qction  except  what  was  derivable  from  a  commission 
(ieff.^36  "S*  'ssued  in  his  behalf,  and  executed  in  the  cause  at  the  city 
56, «.  11,1  i2.  of  £os(on.  The  direct  interrogatories  administered  under 
may  be  signed  ^^"8  commission,  were  signed  by  the  attorneys  for  the  plain- 
by  counsel,  tiff,  ihus  :  "  Ward  and  Hoyty  Atts.  fjr  Pliff."  They  were, 
addition  of  his  '^  truth,  at  the  time  of  signing,  counsellors  of  this  court ; 
<Aaracter    to  but  no  addition  to  that  effect  was  made  to  their  sififnature. 

the  signature.  -,,       .  ,.  i    .        .      ^  i  ^    . 

It  is  enough  i  he  interrogatories  were  allowed  by  the  first  judge  of  the 
^.aK*'!i!!'..i"  C.  P.  of  JVctr-rorfc  by  an  endorsement   thus:  "allowed 

trutn,  a  coun*  *' 

sellor.  this  6ih  day  of  May,  1825,  Jno.  T.  Irving.*^ 

the  C^."  F?  of     0°  ^^^  ^^^  of  Mayy  1825,  before  the  commission  was 

the  degree  of  sealed  up,  judge  Irving  endorsed  the  following  order  on 

counsel  m  the    ,,,,-,**-  ,.  i    n    i 

supreme  court,  the  back  thereof:  "After  this  commission  shall  have 
may  direct  as  been  executed  agreeably  to  the  instructions  annexed,  let 

to   the  return  °  ''  ' 

of  a  commiss.  one  of  the  Commissioners  put  the  sealed  packet  mto  the 
is*  T»««"  is!  P°®^  ^®^®  at  Boston,  stating  on  the  back  that  the  same 

eA.S17,  «.  S.) 

So  the  first  judge  of  the  C.  P.  of  /ftw-York, 

Form  of  the  direction. 

A  direction  to  return  the  commission  by  mail,  directed  to  one  cf  the  clerks  of  the  su- 
preme court,  is  complied  with,  if  the  commission  be  delivered  from  the  post  office  to  the 
clerk,  by  any  of  the  ordinary  means,  ss  by  a  messenger^  the  penny  post,  &c  Nor  is 
it  any  objection  that  it  be  delivered  by  the  attorney  for  one  of  the  parties.  The  trtie  quvh 
tioD  is,  was  it  delivered  to  the  clerk  in  an  unaltered  state.  If  the  court  be  satisfied  there 
has  beeo  no  abuse,  it  may  be  received  in  evidence. 


OF  THE  STATE  OP  NEW-YOKK.  lOT 

had  been  so  put  into  said  office  by  him,  and  Bigning^  hia      otica, 
name  lo  said  endorsemeat.     The  packet,  when  sealed  up    ■*■*•  '*••■ 
by  the  commissioner,  will  be  addressed  to  the  clerk  of  the      Homnt 
supreme  court  at  the  city  of  A>ic-F<wA.     May  6th,  1885.        uZii. 
John  T.  Irving." 

It  appeared  by  the  post  mark  and  certificate,  that  the 
packet  was  mailed  at  Botltm,  June  3d,  1825,  and  was  en- 
dorsed by  the  deputy  clerk  of  this  court  at  ^ta-York,  on 
Um  6th  of  the  same  morUh,  "  received  and  filed  :"  but  that 
prerious  to  so  endorsing  or  filing  the  commission,  the  penny 
post  had  carried  the  packet  lo  the  deputy  clerk  at  the  of- 
fice, who  refused  lo  pay  the  postage  ;  wherefore  the  penny 
poet  took  the  packet  down  lo  the  office  of  the  plaintiff's 
attorneys  to  gel  the  postage.  They  received  the  conimiB- 
aicMi,  and  paid  the  postage.  One  of  ibe  plainitff's  aitor- 
nej«  then  took  the  packet  to  Ihe  office  of  the  defendant's 
attorney,  who  objected  lo  the  irregularity  of  its  being  in 
tb*  plaintiff's  allomeys'  possession.  He,  the  plaintifl!''s  at- 
torney, (hen  took  it  to  the  clerk's  office,  where  il  was  filed 
and  endorsed. 

The  direction  on  the  cover  of  the  commission  was  thus : 
"  New-York,  Supreme  Court. 
F^hatry  Homer         "] 

V.  1      Ward  and  Hoyt, 

AUxaader  JUartin  and  f      Atta.  for  Pltff. 
Beberl  OHman.  J 

To  Jama   Farlie,  Esquire,   clerk  of  the  supreme  court. 

City  HaU,  city  of  J^ea-York." 

It  was  also  endorsed:  "Put  into  the  post  office  in  the 
city  of  Bottoa,  this  3d  day  of  Jmu,  1825,  by  Joiiah  P. 
Cook,  commissioner." 

The  defendants'  counsel  objected,  that  the  depositions 
taken  uiuler  the  commission  should  not  be  read ;  I.  Be- 
caose  of  the  irregular  manner  in  which  the  return  came  lo 
the  clerk's  office ;  but  the  judge  overruled  Ihe  objection. 
2.  Because  Judge  Ining  had  no  authority  lo  make  the  or* 
der  as  to  the  mode  of  return.  This  objection  was  also  over- 
ruled.    3.  That  the  direct  tnterrogaloriea  were  not  «gned 
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Martio. 


UTicit      by  counsel ;  whereupon  proof  was  offered  that  Ward  and 
Aug.  1826.    jj^y^  ^gj.^  ^^  fjjgj  counsel,  at  the  lime  of  signing.    The 

Homer      judge  rejected  this  proof;  and  with  it  the  commission  and 
return  ;  and  the  plaintiff  was  nonsuited. 

J.  Hoytf  for  the  plaintiff,  now  moved  to  set  aside  the  non- 
suit,  and  for  a  new  trial.  He  cited  the  statutes,  sess.  SB, 
ch.  56,  f.  11,  1  R.  L.  519, 20 ;  sess.  45,  ch.  217,  t.  2,  p.  226, 
to  show  the  manner  in  which  commissions  may  be  executed 
and  directed  to  be  returned.  The  section  last  cited,  he  said, 
confides  the  direction  to  a  commissioner  of  the  court ;  and 
the  statute,  sess.  36,  ch.  16,  s.  1,  1  R.  L.  322,  authorizes 
the  appointment  of  commissioners  for  Oneida  and  Ontana^ 
declaring  their  powers,  and  conferring  on  them  the  same 
authority  at  chambers  as  a  judge  of  this  court  possessed* 

Then  came  the  statutes,  sess.  41,  ch.  195,  s.  1,  p.  173,  and 
sess.  44,  ch.  72,  p.  64  ;  the  former  extending  the  powers  of 
commissioners  to  judges  of  the  C.  P.  who  are  counsellors 
of  this  court ;  and  the  latter  erecting  the  C.  P.  of  Aew- 
Yorky  requiring  the  first  judge  to  be  of  ihe  degree  of  coun- 
sel, and  the  12th  section  restraining  the  application  of  the 
act,  sess.  41,  ch.  195,  to  the  first  judge  of  ihat  court.  The 
3d  section  of  the  act,  sess.  44,  ch.  72,  gives  the  same  pow« 
er  to  the  C.  P.  as  then  belonged  to  the  mayor's  court  of 
that  city. 

Takott,  (attorney  general)  contra.  The  statute,  seu. 
36,  ch.  56,  s.  11,  directs  the  interrogatories  to  be  signed  by 
the  party  or  his  counsel.  This  statute  being  in  derogation 
of  the  common  law,  must  be  strictly  followed.  (20  John* 
361.)  It  is  not  enough  that  the  person  signing  is  in  fact 
counsel.  He  should  appear  to  be  so  on  the  face  of  the 
proceedings.  They  should  Fpeak  their  own  regularity. 
This  is  always  so  in  relation  to  the  signature  to  special 
pleas ;  {Dubois  v.  Dubois,  5  John.  Rep.  235,  6  ;)  and  a  foT'^ 
(tori,  as  to  interrogatories  under  a  commission. 

The  order  was  to  deliver  the  commission  to  the  clerk. 
This  court  can  make  no  new  order.  Suppose  the  penny 
post  had  delivered  the  commission  to  A.,  and  he  to  B. ;  and 
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t  had  thus  passed  round  through  half  (ha  ci(y  to  the  hands      uncit 
>f  the  attorney ;  it  must  be  received,  witbin  the  doclrintt    *■*'  '"** 


hh 

of  the  attorney ; 

contended  for  on  the  other  aide.     Is  there  any  safely  in 

aucb  a  practice  1 

But  the  judge  had  no  auiboriiy  to  make  the  order.  The 
ttatule  of  1818,  (te$$.  41,  ch.  195,  $.  1,)  did  nol  mean  to 
confer  on  the"  judges  of  the  C.  P.  all  the  powers  which 
might  tiunttfltr  be  given  to  commifisioners  appointed  un- 
der the  act  of  1813,  (leu.  36,  ch.  16,  (.  I.)  The  words  of 
the  act  of  1818,  are,  "to  do  all  the  duties,  and  exercise  all 
ibe  powers  which  art  given,  to  such  commissioners  by  any 
mbsequent  acts  of  the  legislature;"  nol  which  shall  be  so 
given.  Tbe  power  conferred  by  the  subsequent  statute  of 
1823,  (fe«s.  45,  eh.  817,  i.  8,  p.  886,)  is  confined  in  terms 
to  a  judge  of  this  court,  or  commissioner.  There  being  no 
{mMpective  words  in  (he  act  of  1818,  judges  of  the  C.  P. 
lake  no  power  under  tbe  statute  of  18SS.  This  construc- 
tion is  warranted  by  Jimee  v.  Reed,  (1  John.  Cat.  80.) 
Jadges  being  an  inferior  jurisdiction,  can  lake  nothing  by 
implicaiion.  The  statute  (teu.  44,  ch.  73,)  confers  no 
power  on  the  first  judge  of  (he  C.  P.  of  the  city  of  AVw- 
York  to  make  this  direction.  Suppose  his  powers  to  be 
tbe  same  with  those  of  the  judges  of  the  mayor's  conn  un- 
der the  statute  relating  to  the  mayor's  court  of  JWte-Forfc; 
(teti.  S6,  ch.  85,  8  A.  L.  501 ;)  no  such  power  as  ia  here 
exercised  will  be  found  there.  But  if  it  was  conferred  by 
that  act,  it  is  not  adopted  by  tbe  act  organizing  the  C.  P. 
(sell.  44,  eh.  78.)  Tbe  3d  section  of  tbe  last  act  refers 
merely  to  tbe  power  of  the  former  mayor's  court  consider- 
ed collectively ;  and  the  18ib  section  is  restrictive  mere- 
ly.  The  creation  of  a  new  court  of  C.  P.  will  not  give  this 
power  to  its  judges.  The  act  of  1888  did  not  mean,  that 
any  common  plea?  judge,  in  any  part  of  the  state,  of  the 
degree  of  counsel,  should  hare  power  to  give  these  direc- 
tions. It  is  even  a  greater  power  than  this  court  itself 
possesses,  who  can  only  direct  a  return  by  mail.  {Seti. 
'Uf  eh.  817, 1.  I.)  The  consequences  of  the  construction 
contended  for  should  be  looked  to.  {Bae.  Mr.  statute  (I) 
ptlO.) 
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UTICA9  HoyU  in  reply.     Most  likely  the  direction  in  this  case 

A^1886.  ^^  literally  complied  with  :  the  clerk  had  the  commiaBiOD 
in  his  hands  before  he  looked  at  the  amount  of  postage. 
Neither  the  statute  nor  order,  provides  negatively  that  the 
commission  shall  not  come  to  the  hands  of  the  attorney. 
The  accident  of.  its  coming  there  is  matter  of  regularity  ; 
and  the  effect  of  this  accident  must  be  declared  by  the 
court  upon  their  rules  of  practice.  No  one  has  been  iii« 
jured.  It  was  not  5  minutes  with  the  attorney.  It  was 
usual  formerly  to  deliver  the  commission  to  the  attorney 
in  the  first  instance  ;  though  not  perhaps  strictly  justifiable 
within  the  act.  {Caines^  PracU  426.)  The  coromissioQ 
being  delivered  back  by  the  clerk  to  the  penny  post,  he 
may  be  considered  the  agent  of  the  clerk. 

We  submit  to  the  examination  of  the  court  the  various 
statutes  on  which  the  powers  of  judge  Irving  must  rest. 
The  practice  has  been  to  consider  judges  of  the  C.  P.  of  the 
degree  of  counsel,  commissioners  within  the  act  of  1822. 

Curiaf  per  Woodworth,  J.  The  statute  directs  that 
the  interrogatories  be  signed  by  the  parties,  or  their  counsel* 
They  were  signed  by  Ward  and  Hayt,  attorneys  for  the 
plaintiff;  and  approved  by  the  judge.  Proof  was  offerei^ 
that  JVard  and  Hoyt  were  couusel.  I  think  this  suffi* 
cient.  The  fact  that  they  were  counsel  was  a  compli<i 
ance  with  the  act;  although  they  were  not  described  &<•* 
such.  The  strictness  applicable  to  special  pleas  was,  * 
apprehend,  never  intended.  This  is  evident  from  the  statute 
allowing  the  party,  as  well  as  his  counsel,  to  sign.  No 
good  reason  can,  in  my  view,  be  assigned,  for  rejecting  the 
evidence,  because  the  names  were  not  followed  by  the  ad- 
dition of  counsel. 

The  statute,  {sees.  45,  c&.  217,  t.  1,)  authorizes  the  judges 
to  prescribe  a  return  of  the  commission  by  mail,  to  be  di- 
rected to  one  of  the  clerks  of  this  court,  and  to  be  by  him 
opened  and  filed  in  his  ofSce.  This  duty  may  be  performed 
by  a  single  judge,  {id.  s.  2)  The  power  was  rightfully 
exercised  by  judge  Irving^  who  has  the  power  of  a  judge 
of  this  court  in  vacation. 
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There  is  no  express  provision  as  to  the  manner  of  con- 
Teying  the  commission  from  the  post  office  to  the  clerk's 
office.  I  think  it  may  safely  be  concluded,  that  the  legisla- 
ture were  satisfied  to  leave  the  transmission  from  the  one 
office  to  the  other,  to  the  usual  course,  and  the  vigilance 
and  care  the  court  would  exercise  when  there  was  any 
suspicion  of  unfairness  and  fraud.  The  manner  letters 
are  taken  from  a  post  office  was  undoubtedly  known. 

Some  times  the  person  to  whom  the  letters  are  address- 
ed, calls  and  receives  them.  Perhaps  more  frequently 
they  are  sent  for  by  a  messenger.  At  other  times,  they 
may  be  delivered  by  a  penny  post.  A  dblivery  in  either 
way  is  sufficient.  It  will  not  be  pretended  that  the  clerk 
must  attend  personally  and  receive  the  commission  from 
the  office.  If  that  ground  be  abandoned,  it  follows  that  a 
delivery  to  any  person  is  allowable. 

The  only  question  would  seem  to  be,  was  the  commis- 
sion delivered  to  the  clerk,  in  the  same  slate  as  when  re- 
ceived from  the  post  office.  The  attorney  of  the  party  is 
not  disqualified  from  being  the  medium  of  conveyance. 
If  he  has  discharged  the  duty  faithfully,  the  commission 
should  be  received ;  and  is  no  more  objectionable  on  that 
ground,  than  if  the  penny  post,  or  the  clerk's  messenger, 
had  been  the  carrier.  The  commission  has  been  opened 
by  the  clerk,  and  filed  in  the  office.  There  is  not  a  sug- 
gestion that  it  was  opened  by  any  other  person.  The  non- 
suit must  be  set  aside,  and  a  new  trial  granted. 


UTICA, 
kvg.  I88S. 


New  trial  granted. 
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Wilbur  Wilbur,    survivor   of  Doremus^    agcnnst   Selden,   im- 

Selden.  pleaded  with  Richards^  survivors  of  Ogden* 

An  intenne- 

ofMi^mi^  Assumpsit  by  the  plaintiff,  an  endorsee,  againsl  llie  d<e- 
ry  note,   ibo»  fendants,   endorsers  of  a    promissory  note.      The  declara- 

ba  did  not  bold  i    •  •  ^      An^y>  ■  ■  ,*-*      i*  « « 

the  nou  wben  tion  Stated  that  the  note  was  for  ^800,  payable  to  Canfiela 
it        became   a,    q^  ,  by  I  hem  endorsed  to  the  defendants :  by  them  to 

due;yetmu8t,    ^  '      J  ^     J 

in  an  action  Doremus  ^  Wilbur^  (the  latter  of  whom,  as  survivor  of 
Sr*"eidorSIrl  ^oremus,  is  the  plaintiff;)  by  them  to  Bostunck  ^  S/er- 
for  the  money  Ung  ;  and  by  them  to  the  Bank  of  J^evo-York,  It  then 
(the  interme.'  averred  a  demand  of  the  makers,  and  notice  of  non-pay- 
diate  endors-  ment  lo  all    the  endorsers,  and  a  payment  by  the  endors- 

er  J  to  a  subee* 

quent  endor-  ers  respectively,  who  were  subsequent  to  the  defendants. 
8ee,toukeup      The  cause    was   tried  at  the  Ktxo-Ywk  circuit,  JtforcA 

tbe  note,  prove  ' 

a  regular  de-  30/A,  1824,  before  Edwards,  C.  Judge  ;  when,  after  prov- 

ment  and'^ol  '°S  ^'^®  ^°*®  P^'^  ^^^  taken  up  as   averred,  one  question 
tice  to  tbe  dc-  was,  whether  demand  of  payment  had  been  made,  and  no- 
m!me  as  in  an  t>ce  given  to  the  defendants, 
ordinary    ac      fo  prove  this,   the  notarial   register  of  John  Wilkes,  the 

tion  against  an  '  °  , 

endorser.         notary  of   the  bank,  was  offered  in  evidence  by  the  plain- 

ofT'^d^SMS  ^'^®-  -*^"  ^^®  entries  in  this  book,  were  in  the  hand  writ- 
notary  is  not  ing  of  one  Scott,  Wilkts*  clerk,  who  transacted  his  business, 

demand  and  ^"^  ^^^  ^^^  '^^'  ^^^  ^'^7  ^^  ^ew-York,  declaring  that  he 
notice  on  a  was  going  to  the  back  parts  of  PennsylvaniOy  and  could  not 
note,     where  be  found  on  diligent  inquiry.     The  register  was  rejected  by 

tbe        entries  the  judge, 
were  made  by  . 

bis  clerk,  wbo      The  plaintiff  then  offered  to  prove  what  Scott  had  sworn 

^oagh  he  be  *®  ^"  ^^^  ^'''^'  ^^  ^^  action  before  brought  by  Doremus  ^ 
^ne  out  of  the  Wilbur  againsl  Selderiy  Richards  and  Ogden,  to  recover 
thecour^"and  ^^^  sums  which  the  former  had  paid  to  the  holders  of  the 
cannot       be  ^q{q  j^  question,  in  satisfaction  of  their  liability  as  endors- 

fonnd  on  dili-  *  ^ 

gent  enquiry. 

What  one  swore  on  a  former  trial  cannot  be  given  in  evidence  unless  he  be  dead.  That 
be  is  beyond  reach  of  process  of  subpoena,  and  cannot  be  found  on  diligent  enquiry,  will  not 
render  such  proof  admissible. 

To  render  what  a  witness  swore  on  a  former  trial  admissible,  it  must  have  been  between 
tbe  same  parties,  and  tbe  point  in  issue  the  same. 

Tbe  words  of  tbe  witness  must  be  given ;  not  what  is  supposed  to  be  the  substance  of 
bis  testimooy. 
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era,  and  one  of  which  sums  was  the  amount  now  claimed. 
This  evidence  was  objected  to,  but  admitted  by  the  judge. 

H.  D.  Sedgwickf  one  of  the  counsel  in  the  former  cause, 
was  then  sworn  for  the  plaintiff;  and  said  he  could  not 
state  with  precision  what  Scott  swore  to,  and  couid  not 
recollect  the  phraseology  of  the  witness.  His  testimony 
was  therefore  objected  to ;  but  the  judge  allowed  him  to 
state  his  recollection  of  the  substance  of  what  Scott  swore 
to  ;  and  he  produced  his  notes  of  Scoii*8  testimony  ;  but  did 
not  pretend  that  they  contained  ScotCs  exact  words  or 
phraseology. 

The  defendants  excepted  upon  the  above  points ;  and 
the  verdict  being  for  the  plaintiff,  he  now  moved  for  a  new 
trial. 


UTICA, 
Aag.  18S6. 


Gf.  Griffin^  for  the  defendant.  The  testimony  of  Mr. 
Stdgwkk  should  not  have  been  received.  The  former 
trial  was  not  between  the  same  parties,  or  for  the  same 
cause  of  action  ;  and  it  did  not  appear  that  Scott  was  dead. 
Nor  could  Mr.  Sedgwick  repeat  the  words  or  phraseolo- 
gy of  ScoU.  (1  rhil.  Ev.  last  dm.  ed.  199,  200,  and 
note,  17  John.  179.  Le  Baron  v.  Crombie^  14  Mtus. 
Rep.  234.  Bull.  JV*.  P.  243.  4  T.  R.  290,  per  Ld.  Ken^ 
yon,  C.  J.  Ughtner  v.  Wike,  4  Serg.  ^  RatoWs  Rep. 
203.) 

Jt.  Sedgwick  and  H.  D.  Sedgwick,  contra,  denied  that 
the  plaintiff,  being  a  subsequent  endorser,  and  holding  the 
note  when  it  fell  due,  was  bound  to  show  a  regular  de- 
mand  of  payment  and  notice  to  a  prior  endorser.  They 
said  the  most  that  can  be  required  is,  that  he  should  show 
notice  to  the  party  he  means  to  charge,  of  having  actually 
paid  and  taken  up  the  note,  within  a  reasonable  time  after 
so  doing.  In  this  case,  the  plaintiff  seeking  to  recover 
only  what  he  has  paid,  no  notice  whatever  was  necessary. 

[They  were  proceeding  to  argue  in  support  of  these 
propositions;  but  the  Court  told  them,  the  law  was  so 
well  settled  against  them,  that  they  could  not  sit  to  hear 
the  argument.] 
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UTICA9  In  support  of  the  proposition  that  the  evidence  of  what 

Aug.  1886.  g^^^^  j^j^j  sworn,  was  admissible,  especially  in  connexion 

Wilbur      ^'^^  ^^^  record  made  by  him  in  the  notarial  register,  they 

▼.  cited   Sluby  v.  ChampUn^   (4  John    Rep.  461;)    Cook  v. 

Woodrow^    {5  Cranchf   IS;)    Clark  v.    Sanderstfn^   {S  Bin. 

Rep.    192;)    Jackson  v.    Gager,    (5  Cowen^s  Rep.   383;) 

Welch  V.  Barrett^  {\ 5  Mass.  Rep.  380  ;)  Halliday  v.Martu 

ne/,  (20  John.  Rep.  1G8 ;)  and  Mayor  of  Doncaster  v.  Day, 

(S  Taunt.  261.) 

CuriOy  per  Savage,  Ch.  Justice.  The  only  question  is» 
as  to  the  competency  of  the  testimony  objected  to. 

The  books  of  a  deceased  notary  have  been  received  in 
evidence,  when  the  entries  were  made  by  the  notary  him- 
self;  but  when  they  are  made  by  a  clerk,  the  notary  does 
not  attest  to  them ;  and  in  that  case  the  evidence  of  the 
clerk  is  higher.  And  indeed  the  book,  unaccompanied  by 
his  testimony,  would  prove  nothing.  (20  John.  172,  3, 
and  the  cases  there  cited.) 

The  rule  as  to  admitting  what  a  witness  swore  upon  a 
former  trial,  is  supposed  to  be  this:  That  to  render  such 
testimony  admissible,  it  must  be  between  the  same  parties, 
and  the  point  in  issue  the  same ;  and  the  words  of  the  wit- 
ness must  be  given,  not  what  is  supposed  to  be  the  substance 
of  bis  testimony.  The  witness  must  also  be  clead.  (1  Phil. 
Ev.  215.  Bull.  JV\  P.  243.  4  7.  R.  290.  14  Mass.  Rep. 
234.     4  Serg.  4*  RawU^s  Rep.  203.) 

In  this  case,  the  parties  are  substantially  the  same ;  the 
cause  of  action  is  the  same,  and  the  point  in  issue  the  same. 
But  the  witness,  Scott^  is  not  dead.  He  is  absent,  in  the 
state  of  Pennsylvania;  and,  possibly,  upon  inquiry  there,  he 
may  be  found,  and  examined  upon  commission. 

It  is  urged  by  the  plaintiff's  counsel  that  the  case  is  anal- 
ogous to  one  of  a  subscribing  witness  to  a  bond,  whose  sig- 
nature may  be  proved,  if  he  be  absent ;  and  the  proof  of 
which  establishes  the  execution  of  the  bond,  without  proof 
of  the  signature  of  the  obligor.  That  rule  rests  upon  the 
presumption  that  the  parties  have  selected  the  witness  to 
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ttstify  to  the  execution  ;  and,  therefore,  proof  of  hia  sig- 
nature, is  proof  thai  the  bond  was  executed  in  his  pres- 
ence. The  rule  is  certaJaly  a  very  dangerous  one ;  but 
too  well  estabhahed  to  be  now  cootroverted.  (5  CroncA, 
IS.  3  Bin.  192.  4  John.  467.)  It  is  not,  however,  at 
all  analogous  in  principle  (o  the  one  contended  for  in  this 
ease.  No  special  confidence  can  be  charged  upon  the  de- 
fendants. They  could  not  control  the  bank  in  the  selec- 
tion of  its  notary  ;  nor  the  notary  in  the  selection  of  hia 
derki.  The  witness,  Scott,  was  never  selected  by  the 
parlies  to  testify  between  ibern  ;  nor  was  he  called  to 
leslify  to  their  acts,  but  bis  own. 

In  Le  Baron  v.  Crombie,  (14  Jl/(u>.  Rtf.  36,)  the  su* 
preme  court  of  Mauachusetli  refused  to  hear  what  had 
been  sworn  to  by  a  witneee  who,  though  naturally  alive, 
waa  civilly  dead,  having  been  convicted  of  felony.  They 
ny  the  rule  in  England  is  limited  (o  the  case  where  the 
principal  witness  is  dead.  If,  however,  the  death  of  the 
witDess  were  not  an  indispensable  circumstance,  there  is 
yet  another  difficulty.  Mr.  Sedgwick  could  not  state  the 
words  of  the  absent  witness  ;  but  only  the  siibslance  of  hia 
testimony.  He  produced  the  notes  which  he  took  as  coun- 
sel on  the  former  trial ;  but  whether  he  testified  from 
tfaese  or  from  recollection,  does  not  appear  in  the  case. 
The  rule  laid  down  by  Lord  Kent/on,  (4  T.  R.  390,)  is, 
that  the  words  must  be  given,  and  not  the  eflect  of  (hem  ; 
and  the  reason  is,  because  the  jury  are  to  judge  of  the  ef- 
fect of  the  testimony,  and  not  the  witness.  In  lAghtner 
V.  Wike,  (4  Serg.  4-  Raal^t  Rep.  203.)  chief  justice 
TIIghHum  shows,  very  satisfactorily,  the  reason  of  the  rule ; 
and  also  that  notes  of  counsel  should  not  be  relied  on,  as  it 
is  not  their  practice  to  take  the  words,  but  the  substance,  as 
they  understand  it.  And  he  remarks,  that  during  a  trial, 
Uie  ideas  of  counsel  pass  through  a  medium  which  diverts 
them  from  a  right  line. 

The  case  of  Dowaiter  v.  Day,  (S  Taunt.  261,)  does  not 
contradict  the  rule,  that  the  words  must  be  given ;  but 
hcrfds  that  they  may  be  given  from  notes  or  memory,  pro- 
vided the  accuracy  be  ewom  to. 

Vol.  VI.  n 
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UTicAy  I  am  of  opinion   that  this  evidence  was  improperly  ad* 

\^f\J\'  milted,  and  that  a  new  trial  should  be  granted. 

William.  New  trial  granted. 
▼. 

Smith. 


Williams  agabist  Smith. 

Indebtagainat  On  error  from  the  C.  P.  of  Tioga.  The  cause  came 
Irer  o^aSlfnl  ^o  ^^^^  ^ourt  by  appeal  from  a  justice's  court.  The  action 
pikecompany,  i^ras  by  WilUatM  against  Smithy  for  $10  debt,  for  the  de« 
tv  imposed  by  fendani's  unlawfully  demanding  and  taking  toll  of  the 
•o*n  ofthe^a  pl*'°^'^  ^^  ^^^  middle  gate  on  the  Ithaca  and  Ow§go 
relativa  to  turnpike  road.  In  the  common  pleas,  Charlti  Pumpdhf^ 
pxniM^^n'R,  ^  stockholder  of  the  corporation  who  owned  the  road,  was 
L.  236,)  for  drawn  as  a  juror.  He  was  challenged,  therefore,  by  the 
gate  'and  uk-  plaintifl^  who  at  the  same  time  admitted  that  the  defend*- 
mg   or     de-  ^q^  ^{|g  Q\y\Q  ^  p^y  (he  judgment  claimed   against  him. 

after  the  com^  The  court  overruled  the  challenge,  and  the  juror  was  sworn, 
f^Zl^^j;   ^^  and  sat  and  tried  the  cause. 

inspectioQ 

have  ordered  It  was  admitted  by  the  parties  at  the  trial,  that  the 
ed  •  it  is^not  ^^^^  being  completed,  and  officers  appointed  according  to 
a      principal  ^hc  act  of  March  IS/A,  1807,  and   the  other  acts,  &c.;  af- 

cause  of  chal-  _  i        -*/*,*  ^    -w  ^      *r^^  m       %  •• 

lengetoa  ju-  terwards,  on  the  2Sa  day  of  Ju/y,  1824,  the  commission* 
a^'st'^^khofder  ^^^  ^^  inspection  certified  that  the  road  was  out  of  repair ; 
of  the  compa-  and  ordered  the  middle  gate  to  be  opened  till  further  or« 
"^Thecoropa-  ^^^^'  Afterwards  on  the  2Sd  day  of  September^  ]824» 
ny  arenotac- two  of  the  commissioners  certified  that  they  had  viewed 
any  event^  on  the  rojEid,  found  considerable  repairs  made,  and  that  some 
account  of  Uie  remained  to  be  done,  specifying  what  and  where,  ftnd 
otherwise    as  how  they  ebould  be  done  ;  and  from  the  assurances  givea 

to  a  recoTerjr 
upon  the  9th 
section. 

After  a  turnpike  gate  hns  once  been  opened  by  order  of  the  commissioners  of  inspection, 
because  the  road  is  out  of  repair,  it  cannot  be  lawfully  shut,  and  toll  demanded,  until  one 
of  the  commissioners  certifies  that  the  road  is  in  sufficient  repair.  And  where  the  ofrtifip 
cate  stated  that  the  road  wae  still  out  of  repair,  but  that  the  contractors  had  giren  M9nr- 
ances  that  it  should  be  repaired,  and  directed  the  gate  keeper  to  shut  the  gate;  and  he  did 
so,  and  demanded  fnd  raceiYed  toll ;  tdd,  that  he  was  liable  to  the  penalty  of  |10  within 
the  16th  section  of  the  act  relative  to  turnpike  companies,  {\  R.  L.  936  ) 

The  oertificate  of  a  commiasioDer  in  due  form,  is  eonolusive ;  aod  will  protnel  tka  tolt 
gatherer. 
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by  the  contractors  that  the  repairs  would  be  dode,  they  di*  utica, 
rected  the  keeper  of  the  middle  gate  to  shut  it,  and  keep  ii  ^^^  ^^*^' 
abut  till  further  orders.  After  this  certificate  was  given^ 
to  wit,  in  the  spring  of  1825,  the  plaintiff  passing  the 
gate  with  a  waggon  and  two  spans  of  horses,  the  defendant 
demanded,  and  the  plaintiff  paid  75  cents,  which  was  ac- 
cording  to  the  legal  rate  of  toll. 

The  plaintiff  objected  that  the  last  certificate  was  insuf- 
ficient. The  court  below  overruled  the  objection,  and 
charged  the  jury  in  favor  of  the  defendant.  The  plaintiff 
excepted.    Verdict  and  judgment  for  the  defendant. 

The  statute  in  question,  is  the  genefal  act  relative  to 
turnpike  companies,  passed  JUarch  13,  1807,  siss.  SO,  cL 
38,  1  R.  L.  228. 

E,  Oriffin,  for  the  plaintiff  in  error,  contended  that 
Pumpelly  was  not  an  impartial  juror ;  and  that  the  defend- 
ant bad  no  right,  under  the  statute,  to  shut  the  gate,  till 
the  commissioners  should  certify  that  the  road  was  in  suf- 
ficient repair. 

H*  Bkeeker^  contra,  cited  2  Cowmf  551  ;  2  CameSf 
179;  and  1  Cawen,  251. 

Ohtm,  per  Sutherland,  J.  PumpeUg  was  a  con>petent 
juror.  The  company  of  which  he  was  a  stockholder,  are 
not  responsible,  in  any  event,  on  account  of  a  recovery 
against  the  toll-gatberer,  for  a  violation  of  the  16ih  section 
of  the  statute  under  which  this  action  was  brought,  {\  R. 
JL  236.)  For  delay  or  extortion  by  the  toll-gatherer,  under 
the  9th  section,  the  company  are  responsible,  if  the  penaU 
ty  cannot  be  collected  from  the  goods  and*  chattels  of  the 
defendant.  That  provision  is  not  incorporated  into  the 
16th  section.  The  toll-gatherer  may  be  imprisoned  on  any 
judgment  upon  the  16th  section  ;  but  not  under  the  9th. 

The  certificate  of  the  23d  of  September^  1824,  did  not 
authorize  the  toll-gatherer  to  shut  the  gate  and  demand  toll. 
The  16th  section  directs,  that  when  a  gate  shall  be  open- 
ed, by  order  of  the  commissioners,  &c.  it  shall  be  opened, 
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Aug.  1886. 

Williarns 

T. 

Smith. 


"  and  shall  remain  open,  and  no  toll  shall  be  demanded  in 
passing  ihe  same,  until  a  certificate  is  received  by  the  per- 
son keeping  such  gate,  under  the  hand  of  one  of  the  com- 
missioners aforesaid,  that  such  road  is  in  sufficient  repair, 
and  granting  permission  to  shut  such  gate."  The  certifi- 
cate must  not  only  contain  a  permission  lo  shut  the  gate, 
but  it  must  also  declare  the  road  to  be  in  sufficient  repair. 
When  a  gate  is  once  opened  by  order  of  the  commissioners, 
it  cannot  be  shut  again  until  the  road  is  put  in  sufficient 
repair.  Whether  it  is  in  sufficient  repair  or  not,  it  is  un- 
doubtedly the  province  of  the  commissioner  to  determine ; 
and  if  he  will  certify  that  it  is,  and  order  the  gate  to  be 
shut,  the  toll-gatherer  incurs  no  hazard  in  obeying  the  or- 
der. But  if,  as  in  this  case,  it  appears  on  the  face  of  the 
certificate,  that  the  road  is  not  in  repair,  and  the  order  to 
shut  the  gate  is  founded  on  the  alleged  expectation  that 
the  road  will  be  repaired,  and  not  on  the  fact  that  it  has 
been,  the  toll-gatherer  is  bound  to  know  that  the  order  is 
unauthorized  ;  and  he  obeys  it  at  his  peril.  There  is  no 
hardship  in  this.  He  is  not  responsible  for  the  truth  or 
falsehood  of  the  certificate.  All  he  has  to  do,  is  to  see 
that  it  assert  the  fact  that  the  road  is  repaired  ;  and,  on 
that  ground,  permits  or  orders  him  to  shut  the  gate. 

The  judgment  below  must  be  reversed  ;    and  a  venire 
de  novo  awarded  by  the  Broome  common  pleas. 


Judgment  reversed. 
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UTICA, 

Aug.   1886. 


The  Mator,  Alderman,  and  Commonalty  of  the 
ciTT  OF  New  York^  against  Staples. 

On  demurrer  to  the  defendanl's  second  plea.  The  ac-  ofa  •hift'oro^ 
lioo  was  debt  for  $500^  under  the  252d  section  of  the  act  ther  Teasel,  ai> 
to  reduce  the  several  laws,  relating  particularly  to  the  city  U^^n  '^n^ 
of  JVfew- Fork,  into  one  act.  («  R.  L.  441.)  The  declar-  ^jy»  ^^rV!^^ 
atioQ  recited  the  25l8t,  252d  and  255th  sections  of  that  nited  Statasj 
act ;  together  with  the  1st  and  4th  sections  of  the  statute,  JI^r\u*TeMel 
(st88.  43,  ch.  222  ;)  and  averred  that  the  defendant  was  at  Uie  euatom 
master  of  the  schooner  Penobscot  Packet ;  and  on  the  1st  city**of'jWia! 
of  July,  1823,  he  arrived  in  the  port  of  J^Tew-York  from  For*, aufferan 
Halifax ,  and  entered  the  schooner  at  the  custom  house,  ger  to  land 
That  a  certain  alien  was  brought  in  the  schooner ;  and  ^•f**  ^jj;**®**' 
tuSered  to  land  before  any  bond  had  been  given,  as  requir-  quired*,  pursu- 
ed by  the  252d  section,  though  it  was  required  by  the  ""e^^/ew.'ls" 
mayor,  in  the  penalty  of  {|t300  ;  and  without  any  permis-  eh.  86,  «.  853, 
sion  in  writing   from  the  mayor  or  recorder  as  required  by  g^^h  (^^d  ^g 

that  section.  '"  required  by 

_-,  ,      ,  ,  •  I         I  ^hat     secuon. 

The    second   plea  was,  that   neither  the   mayor  nor  re-  or      without 
corder  of  JVcw-Forfc  ever  required  the  bond  from   the  de-  "y*^^.  pe«;^»»- 

*  ^  aion  in  wnung^ 

fendant,  concluding  with  a  verification.  aa  ia  required 

Demurrer  and  joinder.  aon,'un\e.rtt 

be  refused  on 

M.  UUhoeffer,   in  support  of  the  demurrer.     The   mas-  curSfe*'^"." 

ter  had  no  right  to  land  an  alien  passenger,  without  both  a  alty  of  #500, 

bond   and    permission   in  writing  under  the  252d  section,  i^^^^  section. 
The  permission  is  the  only  evidence  that  the  bond  is  dis-      The  course 

'  .  to  be  pursued 

pensed  with.  The  plea  is  also  bad,  because  it  justifies,  under  the 
without  confessing  the  landing.  If  we  were  bound,  in  as-  ^^^^^f  ^^^^^ 
signing  the  breach,  to  negative  both  bond   and  permission,  that  act,  as  to 

an  alien  pas* 
senger,  is,  on 
report  by  the  master,  for  the  mayor  or  recorder  to  require  a  bond  ;  when  it  roust  be  given. 
If  not  required,  or  if  required  and  given,  the  master  must  then  demand  a  permission  in  wri* 
ting  from  the  mayor  or  recorder,  to  land  his  passenger ;  when,  if  it  be  granted  or  refused, 
he  may  land.  But  a  permission,  or  demand  and  refusal,  is  essential  to  Uie  right.  A  bond 
only,  or  neglect  to  demand  one,  is  not  enough. 

The  Btatttte  ia  not,  in  this  respect,  void,  aa  being  contrary  to  the  conatitntion  of  the  Uni- 
ted Statea. 
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UTiCA,  the  plea  must  be  equally  broad.  (1  Chit.  PL  327.  id.  509. 
Aug.  I8t8.  26  John.  206.  18  id.  SO.)  As  a  plea  lo  the  whole  declara- 
tion, we  could  not  traverse  it«  Unless  the  negative  to  a 
permission  is  mere  surplusage,  it  should  be  met.  (3  John. 
Rep.  206.  2  East^  452.)  The  defendant  at  least  should 
have  shown  by  his  plea,  that  he  applied  to  the  mayor  or 
recorder  for  a  permission.  Till  that  is  done,  they  know 
nothing  of  the  landing.  The  statute  should  be  construed 
according  to  the  reason  of  the  case.  (3  Cowen,  89.)  The 
excuse  must  be  fully  shown.  (1  GaU.  157.)  A  permis- 
sion, if  granted,  should  have  been  pleaded  in  the  very 
words  of  the  statute.     (6  7.  R.  720.) 

R.  SedgtoUk  and  H.  D.  Sedgmck^  contra.  If  the  mas- 
ter reports  his  passengers,  and  the  mayor  and  recorder 
neglect  to  require  a  bond,  the  penalty  does  not  attach.  A 
permission  is  never  required  after  the  master  has  reported 
his  passengers,  unless  a  bond  is  first  required  by  the  may- 
or or  recorder,  and  the  penalty  is  named,  and  the  master 
delays  or  neglects  to  give  the  bond.  The  naming  of  the 
penalty,  and  requiring  the  bond,  should  precede  the  action 
for  the  penalty  of  the  statute.  This  being  denied  by  the 
plea,  it  is  sufficient.  They  cited  Bac.  Jlhr.  statute  (I)  pi. 
10. 

They  also  contended  that  the  statute  is  unconstitution- 
al and  void.     Gibbons  v.  Ogden^  9  Wheat.  Rep.  1.) 

Cwria^  per  Woodworth,  J.  The  act  relative  lo  the  city 
of  JVcw-Forfc,  {2R.L.  440,  s.  251,)  declares,  that  every 
master  or  coiDmander  of  any  ship,  or  other  vessel,  arriving 
from  a  foreign  country,  or  from  any  other  of  the  United 
StateSy  shall,  in  the  manner  specified  by  that  section,  make 
a  report  of  every  person  who  shall  have  been  brought  as 
a  passenger.  The  252d  section  declares,  that  the  mayor, 
or,  in  case  of  bis  sickness  or  absence,  the  recorder,  may 
require  every  such  master  to  be  bound  with  sureties,  in  a 
sum  not  suceeding  $300  for  each  passenger,  to  indemnify 
and  save  harmless  the  plaintiflTs  from  all  expense  and 
charge  which    may  be  incurred   for  the  maintenance  and 
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support  of  the  person  imported,  in  case  such  person  shall,  utioa, 
within  two  years,  become  chargeable ;  and  if  any  such  ^^  |^^ 
perron,  eo  broughi,  and  not  being  a  citizen  of  the  UnUed 
StaUs,  shall  be  permitted  or  suffered  to  land  within  the  city, 
from  any  such  ship  or  vessel,  before  such  bond  shall  have 
been  given,  and  without  a  permission  in  writing,  from  the 
mayor  or  recorder,  the  master  or  commander  shall  be  sub* 
ject  to  the  penalty  of  $500. 

The  declaration  alleges,  that  the  defendant  was  master 
of  a  schooner;  that  he  arrived  at  ^ew-York  from  Halifax^ 
and  brought  an  alien  passenger,  who  was  permitted  to  land 
before  such  bond  was  given,  although  it  was  required,  and 
without  a  permission  in  writing  from  the  mayor,  or  re- 
corder. 

The  defendant  pleads  that  neither  the  mayor  nor  recorder 
ever  required  the  bond.  To  this  plea  there  is  a  demur- 
rer. 

The  decision  of  this  cause  depends  on  the  construction  to 
be  given  to  the  act.  The  course  contemplated  by  the  stat- 
ute to  be  pursued,  appears  to  be  this:  On  making  the  re* 
port  by  the  master,  the  mayor  or  recorder  should  require  a 
bond  to  be  given,  in  a  sura  not  exceeding  $300.  As  the 
penalty  rests,  in  part,  in  their  discretion,  it  is  necessary 
that  the  master  be  informed  in  what  sum  he  is  required  to 
be  bound,  before  he  can  comply  with  the  law.  This  part 
of  the  act  relates  to  the  duty  imposed  on  the  mayor  or  re- 
corder. By  the  demurrer,  it  is  conceded  they  have  neglec- 
ted the  duty.  Consequently,  the  defendant  had  not  the 
information,  requisite  to  enable  him  to  execute  such  a  bond 
as  the  statute  requires.       * 

If  the  act  had  merely  directed  the  master  to  execute  the 
bond,  on  being  required,  the  defence  would  be  complete. 
But  the  act  goes  farther;  and  makes  the  master  liable,  if 
the  passenger  is  suffered  to  land  without  a  permission  in 
writing.  There  must  be  a  bond,  and  also  a  permission  in 
writing.  The  act  is  not  in  the  alternative.  Both  requisi- 
tions must  be  complied  with.  If  the  mayor  or  recorder 
neglect  to  require  a  bond,  or  dispense  with  it,  that  is  a 
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UTicA,     sufficient   excuse  for  the    master,   so  far  as  respects  the 
Aug.  1826.    jjQjjj .  ^jj  j^ijg   principle,  tiiat  if  he  who  is  to  do  the   first 

New-York    ^^^  prevents  the  act  which  is  lo  follow  on  the  other  side, 
V.  or   is  the   cause  of  its   non-performance,   he  shall  never 

^^*'  urge  the  omission  as  a  breach.  The  liability  then,  if 
auy,  arises  on  the  want  of  a  permission  in  writing.  The 
legislature  have  thought  proper  to  require  it  in  express 
terms.  Whether  it  has  the  appearance  of  unnecessary 
strictness,  we  do  not  stop  to  inquire.  It  was,  undoubtedly, 
considered  as  an  additional  precaution,  adapted  to  the  exi* 
gency  of  the  case.  After  giving  the  bond,  or  after  a  neg- 
lect to  require  it,  the  master  would  have  a  right  to  demand 
the  written  permission.  If  it  should  be  withheld,  and  if 
the  refusal  should  be  persisted  in,  he  would  then  be  justified 
in  landing  his  passengers,  on  the  ground  that  the  plaintifls, 
having  refused  a  permission,  which  it  was  their  duty  to 
grant,  and  the  master,  having  done  every  thing  on  his  part 
required  to  be  done,  according  to  the  intent  and  spirit  of  the 
act,  the  forfeiture  is  not  incurred.  The  defendant  here,  has 
not  placed  his  defence  on  this  ground.  The  plea  concedes 
there  was  no  permission  to  land  given  :  whether,  by  reason 
of  a  refusal  to  grant  it,  on  request,  or  the  omission  of  the  de- 
fendant to  make  the  request,  does  not  appear.  No  cause  is 
assigned.     The  plea,  therefore,  is  defective  in  substance. 

Judgment  must   be  entered  for  the  plaintiffs,  with  leave 
to  the  defendant  to  amend,  on  payment  of  costs. 

Judgment  for  the  plaintiffs. 


OF  THE  STATE  OP  NEW-YORK. 


Ward  tt  W-aBd  agaaut  Green. 


Wanl 
Otmb. 

Om  error  froiu  the  C.  P.  of  JVe»-Forfc.     The  aciion  be-     Ths  nuiater 

low  wae  aBsuiiipsit  by  Gretn  ngainet  the  Wardt.     The  dec-  ^hc'  ab^id' 

laratioD  contained  ihe  common  money  counts.  Uthengentof 

-,,  -,-  >■  ii^i'  ""     ownari: 

Un  the  trial,  itafipenred,  thai  the  deiendaiiifi  were,  on  andhmpowar 

the  27(fcof  June,  !8S!5,  Ihe  ownera  of  the  ship  Morgiana,  "*  ™'?'  '^"- 
'*  r-a— •  tract*  in  rdo- 

Jaaui  jSUen,  master.  The  plaiotilT  below  gave  in  evidence  tian  to  fnight, 
the  followiDg  rece'tpl,  signed  by  the  master:  "Received  of  *indj„-  „^ 
BmftmuH  Green,  (the  plninlilT  below)  two  hundred  and  th«  ownen. 
sevenly  Spanish  dollnrs,  deliverable  at  JCew-York,  doiigera  owner  ii  on 
of  ihe  seas  excepted,  unto  the  said  Benjamin  Green,  one  i  '™';<',|"><i  «»- 
per  cent,  piimage.  Jfeu-OrUaiu,  ihe  ilth  of  Jutu,  1825."  lending  lo  ib* 
On  Ibia  lestimouy  the  plaintiff  below  rested.  thl'' wTo   l* 

The  defendanU  below  then  gave  in  evidence  the  freight  »  not  bound 
list  of  the  ship,  daied  June  28th,  1825,  containing  various  ^'a 'untried 
articles,  in  Ihe  nnme  of  various  shippers,  on  various  con-  But,  to  raiisTs 
signments,  which  did  not  include  the  dollars.  Also  a  re-  liability,  he 
ceipt  signed  by  one  of  the  defendants,  Henry  tVard,  of  even  jJJ^'  J^^*  '[|' 
date  with  the  above  receipt,  acknowledging  the  receipt  of  was  cxclu- 
f  15  of  the  plainlilF,  as  his,  the  plainiifT's  passage  money  fnl' '(^"'"he 
toAVw-ForA  in  the  sleemge.  They  fnrlher  proved  ihal  •hipmem  of 
(he  plaintiff  below  was  a  paesenger  in  the  ship  to  JVew-  And  hs°rnuit 
York;  aud  that  Henry  Ward  sailed  as  supercargo.     And  it  »)'o*ihe«Bma 

' '.  ,  ,  "^  "  tiling,   though 

was  admitled  by  the  parties,  thai  the  contract  lo  Irnnsport  ha     was    on 

the  specie,  was  made  with  the  master  without  the  knowl-  p^^,~'  '"* 
edge  of  Hennf  Ward,  the  part  owner  and  supercargo  ;  and  It  a  not 
that  he  knew  nothing  of  the  contract  till  after  the  master  ^nt'^or  'the 
allei^ed  that  the  specie  had  been  stolen.  w1^™  '"  °" 

The  court  below  charged  that  the  master  of  a  vessel  is,  pereargoj  and 
when  abroad,  generally  the  agent  of  the  owners,  and  is,  """"u  '*"' 
from  his  station  in  the  vessel,  empowered  lo  attend  lo  the  end  the  maa- 
ibtpmcnl  of  the  cargo,  and   make  contracts  in  relation  to  ^^J  °  hb^*^ 

eeipted  dollars 
tot  tiuisporlation,  wirhoul  Ihe  knowledge  of  Ihe  ownen,  and  which  were  not  put  in  ths 
Mchtliiii  the  money  being  stolen  on  the  Toyagei  ttid,  that  the  ownere  were  liable^ 

What  aball  tie  deenied  •  general  ahip. 

Vol.  VI.  •  «3 
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the  freight,  which  are  binding  upon  the  owners.  That 
when  an  owner  is  on  board,  and  exclusively  attending  (o 
the  shipment  of  the  cargo  abroad,  and  to  making  coniracts 
in  relation  to  the  freight,  the  own'ers  are  not  bouud  by  any 
contracts  of  the  master  in  relation  to  the  freight.  Bui  it  is 
incumbent  on  the  owner  to  show,  in  order  not  to  be  afTect- 
ed  by  the  engagements  of  the  roaster,  that  he  was  thus 
exclusively  attending  to  the  shipments  and  the  making  of 
contracts.  And  that,  although  by  an  arrangement  be- 
tween one  of  the  defendants  and  his  co-partner,  the  other 
defendant,  the  latter  was  made  the  supercargo  of  the  ves- 
sel, yet,  being  at  the  same  time  owner,  the  same  proof 
(hat  he  was  exclusively  attending  to  the  shipment,  and  the 
making  of  contracts,  was  necessary.  Otherwise,  the  con* 
tracts  of  the  master  are  binding.  Under  this  direction, 
the  jury  found  for  the  plaintiff  below  ;  and  the  defendants 
below  excepted  to  the  charge,  and  prosecuted  their  writ  of 
error,  on  the  judgment  and  a  bill  of  exceptions. 

/.  L,  Graham^  for  the  plaintiffs  in  error.  The  owner 
being  present  at  the  time  of  ihe  theft,  the  carrier  is  not  lia- 
ble»  (2  Com.  on  C&ni.  330.)  To  make  the  owner  liable, 
the  property  should  have  been  mentioned  in  the  freight 
list.  That  the  whole  was  a  matter  between  the  bailor 
and  the  master,  is  evident  from  the  payment  of  primage, 
which  is  defined  to  be  a  duty  at  the  water  side,  paya- 
ble to  the  master  and  mariners,  (/ac  L.  Diet.  Prm^ 
age.)  The  payment  of  passage  money  by  Green  to  Hen- 
ry  Ward^  one  of  the  defendants  below,  shows  that  the 
former  knew  in  what  character  the  latter  was  acting.  The 
defendants  below  were  not  bound  to  show  that  the 
supercargo  and  part  owner  attended  exclusively  to  the 
shipments.  Walter  v.  Brewer^  (11  Mass*  Aep.  99,)  is  in 
point  for  the  plaintiflb  in  error.  (See  also  Boucher  v. 
Latosonj  Rep.  Temp,  Hardw.  83.  id.  183.  Polh.  Mar. 
Cont.  Cushing*s  ed,  27.)  The  owners  can  only  be  charge- 
able on  a  bill  of  lading,  to  which  the  receipt  was  not 
equivalent.  It  does  not  mention  the  name  of  the  veMel. 
JUlen  did  not  sign  as  master,  and  no  freight  is  specified. 
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P.  fF.  RadeUfff  contra.  Any  objection  not  taken  at  utioa, 
the  irial  cannot  be  raised  .here.  (15  John.  SS8.)  The  -^^  *^ 
owner  of  the  property  being  present,  the  rate  of  primage, 
and  receipt  not  amounting  to  a  bill  of  lading,  are  out  of 
the  question.  So,  whether  the  verdict  be  against  evi* 
dence.  The  argument  is  confined  to  the  point  in  the  bill 
of  exceptions.  (14  John.  S04.  2  Comet',  168.  &  John. 
495.)  Of  coarse,  the  court  have  nothing  to  do  with  the 
objection,  that  the  property  was  not  mentioned  in  the 
freight  list. 

7he  only  question  really  presented  by  the  bill  of  excep- 
tions, is,  whether  the  master's  contract,  under  the  circum- 
stances of  the  case,  was  obligatory  upon  the  owners.  Hs 
may  bind  his  owners  for  the  carriage  of  goods  within  the 
ship's  usual  employment.  {Mb.  on  Shipp.  pi.  2,  ch,  2,  5. 
%j  3,  4.)  The  owner  was  on  board  as  supercarn^o  only ; 
having  nothing  to  do  with  the  employment  of  the  ship  or 
procuring  of  freight.  She  was  a  general  ship  for  the  car- 
riage oi  merchandize ;  not  sent  out  for  a  special  purpose, 
or  intended  exclusively,  or  at  all,  for  the  owner's  use. 
This  appears  from  the  freight  list.  iSng  v.  Lenox,  (19 
John.  235,)  shows  the  true  rule  and  its  exceptions.  So 
also  Watler  v.  Brewer,  (11  Maes.  Rep.  99,)  cited  on  the 
other  side.     The  court  below  laid  down  the  law  correctly. 

Curia,  per  Savage,  Ch.  Justice.  Mbott  on  Shipping, 
in  treating  of  the  liability  of  the  owners,  on  the  contracts  of 
the  master,  states  that  the  owners  are  bound  to  the  per- 
formance of  every  lawful  contract  made  by  the  master, 
relative  to  the  usual  employment  of  the  ship.  The  master 
is  the  confidential  agent  of  the  owners  at  large,  and  is  en- 
trusted with  the  conduct  and  management  of  the  ship.  It 
often  happens  that  no  contract  can  be  made  with  the  own- 
ers personally,  as  where  the  ship  is  in  a  place  distinct  from 
their  residence.  But  even  when  the  ship  is  at  the  place 
of  their  residence,  and  is  intended  to  be  employed  as  a 
general  ship,  it  rarely  happens  that  the  owners  interfere 
with  the  receipt  of  the  cargo ;  and  without  doubt  they 
are  legally  bound  to  perform  every  contract  made  by  the 
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Green. 


master  relative  to  the   usual  employment  of  such  a  ship. 
{Mbott,  part  2,  cA.  2,  5.  2,  S,  4.) 

A  general  ship  is  defiaed  to  5e  one  in  which  the  master 
or  owners  engage  separately  with  a  number  of  persons. 
Unconnected  with  each  other,  to  convey  their  respective 
goods  to  the  place  of  the  ship's  destination* 

There  can  be  no  doubt  that,  in  this  case,  the  ship  was 
a  general  one  ;  and  the  owners  are  liable  for  the  perform- 
ance of  the  master's  contract,  unless  they  are  discharged 
by  reason  of  one  of  the  owners  being  present  at  JWw-Or- 
leanSf  and  acting  as  supercargo. 

The  case  of  Boucher  v.  Lawsony  {Rep,  Temp.  Hwrdw* 
83|  183,  Jlbb.  on  Sh.  119,  S.  C,)  was  an  action  against  the 
owner,  to  recover  the  value  of  Portugal  coin,  delivered  to 
the  master  at  lAshon^  (o  be  conveyed  to  Loncfon ;  and  of 
which,  by  the  usage  of  that  particular  trade,  the  master 
was  to  receive  the  freight  to  his  own  use;  and  which  he 
had  embezzled.  The  court  held,  that  if  it  had  appeared 
that  the  ship  was  employed  in*carrying  goods  for  hire,  the 
owner  would  have  been  answerable  for  the  loss.  But  as 
that  did  not  appear,  and  possibly  the  ship  might  have  been 
sent  for  a  spetial  purpose,  the  master  could  not  charge  the 
owners,  by  taking  in  goods  contrary  to  his  duty. 

In  the  case  of  Sang  v.  Lenox^  (19  John.  236,)  the  gen- 
eral liability  of  the  owner  is  asserted  as  I  have  before  stat- 
ed it ;  but  in  that  case,  the  owner  was  held  not  responsi- 
ble, because  the  ship  was  freighted  wholly  by  him.  The 
master,  therefore,  had  no  authority  to  receive  goods 
on  freight.  The  contract  was,  consequently,  deemed  to 
be  made  with  the  master  in  his  individual  capacity,  and 
not  as  agent  of  the  owners.  In  the  case  of  Waller  y. 
Brewer^  {W  JUass.  Rep.  99,)  the  owner  went  in  the  ship^ 
intending  to  freight  her  himself.  The  ship  was  not  ad- 
vertised for  freight,  nor  did  she  bring  any  from  Montevideo; 
but  the  cargo  belonged  to  the  owner,  except  the  bales 
of  skins  which  the  master  received  from  the  plaintiflT, 
and  slowed  away  secretly.  The  judge  instructed  the  jury 
that  the  owners  were  generally  liable  on  the  contracts  of 
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the  msBtera  abrond  od  the  voyage  ;  bul  u  the  owoer  had       utica, 
none  in  the  ship  to  procure  a  cargo ;  ae  the  ship  was  nol     *"*•  '**"• 
put  up  for  freight ;  and  as  the  defendant  was  not  consulted,         yruii 
but  the  gooda  were  taken  on  board  wiilioul  his  knowledge,  *■ 

he  waa  not  hable.     But  had  the  owner  known  of  the  Bhip.  '**"' 

menl  of  the  goods  before  he  left  J^fontevideo,  he  would  have 
been  accountable. 

On  a  motion  for  a  new  trial,  the  court  concurred  gener- 
ally in  the  doctrine  pronounced  at  the  (rial ;  that  the  own- 
er is  not  liable  for  goods  clandeatiiiely  taken  on  board  by 
the  maater,  the  former  being  present,  and  having  (he  man* 
agemeni  of  the  voyage  himself,  leaving  nuiliing  to  the  mns- 
ler  but  the  care  of  sailing  and  directing  the  ship,  eepecial- 
ly  when  the  ship  is  not  a  fieighiing  ship.  But  even  under 
tuch  circumstances,  the  court  declared  ihey  would  hold 
the  owner  liable,  if  he  knew  the  goods  weie  received  on 
board  upon  freiglil.  And  the  judge  delivering  the  opinion 
of  the  court,  concurs  with  the  doctrine  of  King  v.  Lenox, 
that  in  such  a  case  il  is  reasonable  that  the  owner  of  goods 
who  svaili  himself  of  the  mnsler's  privilege,  should  be  hoU 
den  to  (rust  to  his  individual  reeponsibiliiy. 

in  neither  of  these  cases  was  the  ship  a  general  one. 
And  Abbott  thinks  it  makes  no  difTcrence  thai  the  goods 
are  taken  as  part  of  the  muster's  privilege,  because  it  is 
immalerinl  whether  he  is  paid  by  a  privilege  or  by  wages. 

The  case  under  conHideraiion  is  not  like  either  of  those 
cited.  Here  the  ship  was  a  general  one.  She  was  freight- 
ed by  sundry  persons.  The  cargo  did  not  belong  to  the 
owner.  The  master,  therefore,  had  aulhority  to  receive 
goods  on  freighl,  unless  he  was  prohibited  by  the  owner's 
presence. 

I  can  »ee  no  error  in  the  opinion  of  (he  judge  who  de- 
livered the  charge  in  the  court  below.  He  slated  that  the 
master  of  a  vessel,  when  abroad,  is  the  agent  of  the  owners, 
and  has  pow«r  to  make  contracts  in  relalion  to  freight, 
which  are  binding  upon  the  owners.  That  when  an  own- 
er is  on  board,  and  ezcliuively  attending  to  the  shipment 
of  the  eargo,  he  is  not  bound  by  the  master^s  contract. 
Bul  to  relieve  hinwelf  from  liability,  he  niuat  show  the 
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UTiCA,      fad  that  he  was  exclusively  attending  to  the  shipment  of 

Aug.   1826.    ^1^^  cargo.     This  doctrine  seems  to  me   to  be  supported  by 

the  authorities  referred  to,  and  is  reasonable  in  itself.     If 

the  jury  did   not  correctly  apply  the  law  to  the  facts  of  the 

ompoon.    ^^^^^  ^1^^  remedy  is  not  by  bill  of  exceptions  and  writ  of 

error. 

I  am  of  opinion  that  the  judgment  of  the  court  below 
should  be  affirmed. 

Judgment  affirmed. 


Jackson,  ex  dem,  Leah  Henry,  against  Thompson. 

B,  devised  hie  /.  •         -  ,  .      ^   .    oi  •       •       ^  l 

real  etutef  to      EJECTMENT,  for  a  lot  of  ground  m  Oak  Slreel,  m  the  4tn 

dw/ln'fe?in  ^"''^  ^^  *^®  ^'^^  ^^  J^ew^York,  tried  at  the  JVcw-Forfc   cir- 
four  separate  cuit,  on   the   \9th  of  JaniULory^    1826,  before  Edwards,  €• 
prodded  thnt  Judge ;  when  a  verdict  was  taken  for  the  plaintiff,  subject 
if  any  of  them  to  ihe  opinion  of  the  court. 
wiUiout  issue      The  lessor  of  the  plaintiff  claimed  under  the  will  of  £!•- 

of  their  body  ^  Brevoort^  her  faiher,  deceased, 
or  bodies,  law-  •  ' 

fully begotun,       The  facls   are  sufficiently  stated   in  the  opinion  of  the 

the    share    of  ^^„-.* 

the    deeeaMd  «=""''• 

should    be   e- 

qually  divided       For  the  plaintiffs  to  show   that   the   will   was  duly  prov- 

surrivors.  ^^9  ^^  receivable  as  an  ancient  will,  were  cited  S  John. 
Two    having /j^.    292;  3  John.    Cos.  283;    PhU.  Ev.  349;   id.  385, 

died  with,  and        r  >  f  »  » 

one  without  note ;  4  T.  R.  707.  That  the  defendant's  title  deeds,  re- 
one^surdvTn^  f®"""^?  ^o  ^"^  reciting  the  will  as  the  source  of  title,  estop- 
Ae/d,  that  the  ped  him  to  question  it,  were  cited  14  Jo  An.  Rep.  224;  17 
whole  of  the  i^«  ^61  ;  3  John.  Cas.  174.  That  on  the  death  of  John 
^wui^  Brevoort^  the  premises  in  question  vested  in  the  lessor  of 
in  exclusion  of  the  plaintiff,  as  the  sole  surviving  child  of  the  devisor, 
^^^^«'^'J*^«^»;  were    cited    16   John.   Rep.   382;  2   id.   483;  2   Coxoeria 

testator. 

Such  a  limitation  is  |;ood  by  way  of  executory  devise. 

Proof  by  a  subscribing  witness  that  be,  with  two  others,  saw  executed,  and  that  they 
witnessed  a  will  of  land  which  he  had  seen  in  the  surrogate's  office,  which  was  identified 
with  the  one  produced  on  the  trial ;  though  the  witness  was  too  dim  of  sight  to  see  it  at 
the  trial ;  AcM,  sufficient  proof  of  ihe  will  on  a  trial  at  law. 

A  will  of  lands,  with  a  corresponding  possession  of  40  years  under  it,  need  not  be  proved 
by  the  subscribiog  witness.    It  is  proper  evidence  as  an  ancient  deed. 

Om  elaiinin^  through  deods  which  reciu  a  will,  is  estopped  to  question  its  genuineneai. 
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Rep.  83S ;  3  Johm.  Rep.  S9S ;  M  id.  33T.  That  the  let-  utica, 
sot'b  deaili,  since  ibe  commencement  of  ihis  suit,  did  not  ^"^  '^'^ 
abate  ■(,  was  cited  8  John.  Sep.  495.  iMkno 

H.  S.  Mackay,  for  the  plaintiff.  Tlw«p«». 

J.  DiU,  conlra. 

Cwria,  per  Sotherland,  J.  The  lessor  of  ihe  plaintiff^ 
Leah  Henry,  was  the  only  surviving  child  of  Eliat  Bre- 
voorl,  when  this  suit  was  commenced.  Bhe  has  since 
died  -,  but  the  defendant  expressly  waives  all  question  as 
to  the  effect  of  her  death  upon  this  suit. 

Elias  Brevoart  died  prior  lo  the  S7tA  day  of  ^pril, 
IT77,  leaving  four  children;  Henry,  John,  Jacomentye 
and  Leah.  By  his  will,  he  made  a  specific  distribution  of 
his  real  eslate,  in  fee,  among  his  children,  in  nearly  equal 
proportions ;  and  at  ihe  end  of  his  will  inserted  this  pro- 
vision :  "  It  is  ray  mind  and  will,  that  if  any  of  my  chil- 
dren shall  depart  this  life,  wilhout  issue  of  their  body,  or 
bodies,  lawfully  begotten,  that  the  share  or  poriion  of  such, 
so  departing  this  life,  shall  be  equally  divided,  share  and 
share  alike,  between  the  surviving  ones."  Henry  and 
Jacontentye  died  leaving  issue.  John  died  in  September, 
18S5,  without  children,  leaving  his  sister,  Leak,  the  lessor 
of  the  plaintiff,  the  sole  survivor  of  the  four  children  of 
her  father,  Elias  Brevoort.  As  such  survivor,  she  claims 
JohCt  share  of  her  father's  estate  under  the  clause  in  the 
will,  which  I  have  slated. 

1.  The  will  was  properly  admitted  in  evidence.  Its 
execution  was  sufficiently  proved  by  Richardson,  one  of 
the  aubscribtng  witnesses.  He  testified,  positively  and 
distinctly,  to  every  fact  necessary  to  show  a  valid  execu- 
tion of  the  will.  His  recollection,  as  lo  every  circum- 
stance was  clear.  Being  more  than  ninety  years  of  age, 
he  could  not  see  to  read ;  and,  therefore,  could  not  testify 
npoo  the  trial,  to  his  signature  as  a  wilnecs.  But  he 
•wore  that  be  had  seen  the  will  in  the  surrogate's  office  ; 
and  that  be  then  read  and  recognized  hie  signature  as  gen- 
niiie.     As  to  the  identity  of  the  will   produced  on  (he 
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trial,  and  that  which  the   witness   had  seen   in  the  surro« 
gate's  office,  there  was  no  dispute. 

2.  But  tlie  will  requited  no  proof  by  a  subscribing  wit* 
ness.  It  was  made  in  1774  ;  and  the  testator  died  prior 
to  (he  27th  day  of  ^prU^  1777;  for,  on  thai  day,  probate 
of  the  will  was  made  before  Carey  Ludlow^  (he  then  sur- 
rogate of  JWtr- ForA; ;  and,  at  the  trial,  possession  was 
shown  to  have  been  in  conformity  to  the  will,  from  the 
death  of  the  testator.  Here,  then,  is  a  will  and  a  corres* 
ponding  possession,  of  more  (hat  40  years.  Under  such 
circumstances,  no  proof  by  subscribing  witnesses  w^as  ne- 
cessary. (1  Phillip's  Elf.  404,  Gould* 8  ed.  1823,  noU 
(a.)  Jackson  v.  Blanshariy  3  John.  292.  Jackson  v. 
Laroway^  3  John.  Cos.  283.) 

3.  The  deeds  under  which  the  defendant  claims  the 
premises  in  question,  refer  to  the  will  of  Elias  Brevoort^ 
as  the  source  of  title.  The  defendant  may,  therefore,  be 
considered  as  estopped  from  denying  the  genuineness  and 
validity  of  the  will.     (17  John.  161.     14  id.  224.) 

That  John's  share  of  his  father's  estate,  upon  the  death 
of  (he  former  without  issue,  vested  in  (he  lessor  of  the 
plaintiff  in  fee  simple,  as  the  sole  survivor  of  the  four 
children  of  the  testator,  is  clearly  established  by  the  ca- 
ses which  have  given  a  construction  to  the  will  of  Medcef 
Eden.  (Jackson  ex  dem.  Eden  v.  .Andersonf  16  John. 
382.  Lion  v.  BurHs,  20  id.  483.  WUkes  v.  Lion,  S 
Cowen,  333.)  The  terms  used  are  the  same  in  both 
wills  ;  and  it  is  impossible  to  distinguish  this  case  from 
those  cited.  The  limitation  over  was  good  as  an  executo- 
ry devise. 

The  grand-children  of  the  testator,  the  children  of  Hen* 
ry  and  Jacomentye,  are  not  surviving  children  within  (he 
intention  of  the  testator.  (Jackson  v.  Blanshany  3  John* 
297,  per  Spencery  J.    Jackson  v.  Stoats,  1 1  id.  246.) 

The  plaintiff  is  entitled  to  judgment. 


Judgment  for  the  plaintiff. 
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UTICA, 
Aug.  1886. 


CoRLiES  and  Widdifield  against  Gumming. 

Assumpsit,  tried  at  the  Jftw^York  circuit,  June  2Aih^  The  sale  of 
1824,  before  Edwards,  C.  Judge.  several     par. 

At  the  trial,  the  following  facts  appeared  :  The  plaintifTs,  ^y'  a  facto' 
beins:  commission   merchants  in  Philadelphia,  the  defend-  ^^^ongi"?    to 

.    -        .  .        .  .        ■  *.  * « ^^  ■        .  ..  wveral  of    his 

ant  left  ivith  them  m  the  autumn  of  1820,  and  wmier  of  principals  res- 
1820  and  1821,  a  quantity  of  cheese,  to  sell  on  commission,  ^^l]^'  ^"^ 
Id  December,  1820,  the  plaintiffs  advanced  to  the  defend-  one  person, 
ant  $900  upon  the  cheese  ;  for  a  balance  of  between  300  ""g  not^from 
and  400  dollars,  of  which  this  action  was  brought.  The  ^*»«  vendee  for 
plaintiffs  made  various  sales  of  the  cheese,  and  (among  payable  to 
others)  JIfarcA  9/A,  1821,  sales  to  one  Kellogg,  on  a  cred-  *»'™»«'^.  ''"U 
it  of  90  days,  to  the  amount  of  $799,53.  They,  at  the  render  him  li. 
eame  lime,  sold  him  other  cheese,  belonging  to  another  of  pHnciMis.  **** 
their  principals,  one  Brown,  and  took  from  Kellogg  one  Tne  note  does 
note,  payable  to  themselves,  for  both.  After  the  sale,  [h^e  ^^demand 
the  plaintiffs  changed  the  first  note  for  two  notes  drawn  by  ^'  goods  sold, 
one  Dieksonf  and  endorsed  by  Kellogg,  for  part  of  the  sum  each  principal 
due  to  the  defendant,  and  Kellog^s  sole  note  for  the  J°^^^«  "*^> 
residue.  But  all  these  notes  were  payable  a  few  days  iVor  will  the 
earlier  than  the  note  given  upon  the  sale.  The  testimony  Jp'The^noi'lf 
was  somewhat  doubtful  as  to  the  fact  of  the  price  for  <^nd  taking 
Browvfe  cheese  being  included  in  the  first  note.  The  ble^cariier^^or 
judge  charged  the  jury,  that  if  they  believed  this  to  be  the  ^'  ^^^.  .■*"*• 
fact,  they  should  find  for  the  defendant ;  and  they  found  first,  render 
for  him  accordingly,  stating  this  to  be  the  ground  of  their  providcd'^'^he 

verdict.  sllU  retain  the 

Various  other  evidence  was  given,  and  questions  raised  "endee^ either 
upon  the  trial,  and  included  in  the  case  made  by  the  ^s  maker  or 
plaintiflii ;  on  which  a  motion  was  now  made  for  a  new  a  factor 
trial.     But,  as  the  above,  with  those  which  are   stated  in  ad^anc»"g 

*  '  money,      and 

having   goods 

in  his  hands, 

ia  BoC  eonfiiMd  in  his  remedy  for  his  adTances,  to  the  mere  fund  deposited^  bat  gives  a  joint 

eridit  to  the  fond  and  the  person  of  his  prinoipaU    Tet,  from  the  natore  of  the  contract, 

mort  most  first  be  had  to  the  fund,  if  it  can  be  made  available. 

Vol.  VI.  24 
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the  opiDion  of  the  Court,  are  the  only  facts  material  to  tlie 
law  of  I  he  case,  it  is  not  necessary  lo  give  any  others. 

The  principal  points  now  argued,  were,  whether  the  de- 
fendant was  entitled  to  his  verdict  on  either  of  the  grounds 
above  stated,  viz.  the  joining  of  the  demand  against  KeU 
logg^  in  the  same  note  with  that  against  Bravm^  or  the  sub- 
sequent change  of  security. 

Ketchum   <$*  Fessendent  for   the   plaintiffs,  insisted   that 

he  was  not ;  and  that  the  plaintiffs'  liability  should  stand  on 

the  ordinary  question  between  factor  and   principal ;  that 

IS,  whether  the  factor  has  discharged  his  duty  with  t>ecom- 

ing  vigilance  and  fidelity,  or  whether  he  has  been  guilty  of 

fraud  or    gross  negligence.     (S    Caines^  226      Pal.  on  Ag* 

26.     M'Kmstryv.   Pearsally  3  John.  819,321.      Schenck- 

house  V.    61665,   2  DM.  136,  note.    4  DaU.  13G,    S.   C. 

Ooodenow   v.   Tyler^   7  Mcua,   Rep.  36.     1    lAvermore  on 

Jlgency,  85.     fVUUs^  400.      Favenc  v.    Bennetty  1 1  East^ 

86.      5   Com.  Dig.  Merchant^  p.  76,  new    ed.      15    Fe«. 

439.:  2  Bl.  Com.  405.     4  Cotcen,   205.     1    Comes,    43. 

6  John.     69.     Russell  v.  Hankey,  6   T.  A.  12.     1     Pick. 

843.     BurrUl  v.  Phillips,   1    Gall.    Rep.  360.)     That  an 

action  will  lie,  without  first  resorting  to  the  fund  pledged, 

they  cited  1  Sir.  919,  and  1  Gall.  Rep.  362,  3. 

D.  Lord^  jun.  contra.  The  plaintiffs  cannot  maintain 
this  action,  till  they  show  that  the  fund  has  failed  them 
without  their  fault.     {\7  John.  38.) 

Blending  in  one  security,  the  sales  of  the  defendant's 
property,  with  those  of  another,  made  the  plaintiffs  ac- 
countable for  the  amount  of  the  sale.  By  changing  the 
securities,  the  plaintiffs  made  themselves  accountable. 
These  are  rules  of  law.  {Toll.  L.  E.  425,  tit.  devastavit. 
Wall  V.  Buckley,  2  Ch.  Rep.  97.  Floyd  v.  Day,  3  JSfass. 
Rep.  403.  Wren  v.  Kirton,  11  Ves.  377.  Massey  v. 
Banner,  1  Jac.  ^  Walk.  241.)  In  Jackson  v.  Baker,  {C. 
C.  U.  S.  .April,  1806,  M.  S.)  a  note  of  which,  is  furnished 
in  Whart.   Penn.  Dig.  Agent,  28,  it  was  decided,  that  if  a 
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fiictor  tell  on  credit,  and  lake  a  bond  for  the  amount,  blend- 
ing with  it  another  sum  due  to  himself,  the  principal  is 
not  obliged  to  wait  till  the  factor  has  recovered  the  money, 
but  may  sue  the  factor  at  once,  (a) 

(c)  The  following  note  of  this  ease,  bM  been  Airnithed  to  the  counael 
by  tbe  Hon.  Riekmrd  PeinSf  and  wai  produced  on  the  argument  of  the 
principal  case: 

Jacksow  ^ 

Bakse.    ) 

The  plaintiir  consigned  a  number  of  bozea  of  hatt  to  the  defendant,  to 
aoH.  Tbe  only  quesuon  in  dispute,  was,  as  to  one  box,  which  the  defend- 
ant sold  on  credit,  for  f  91 1 ;  the  amount  of  which,  be  mduded  in  a  bond, 
Uken  (o  himself  from  the  purchaser,  lor  a  much  larger  sum  due  to  the  de« 
Ibodant  personally. 


Circuit  Court  of  the  UnUei  Slefet ; 
Pinn$f^tmiU  District,  JfrU,  1006. 
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HtttowtU,  for  the  defendant,  insisted  that  the  plaintiff  ought  not  to  re- 
eorer  tbe  $91 1,  as  he  had  not  yet  receiTed  it  from  the  person  who  pur- 
chased ;  and,  that  his  taking  a  bond  for  the  amount,  made  no  difference* 
(iVict  9.  Jtebtefi,  S  DaU,  60.) 

TIU  Court  stopped  MeredUk^  who  was  for  tbe  plaintiff;  and  informed 
the  Jury,  that  the  defendant  ought  either  to  bare  paid  this  money  to  the 
plaintiff  or  enable  him  to  look  to  the  purchaser.  But  that  he  had  not 
dooe  tbe  former,  and  had  disabled  himself  from  doing  the  latter.  That  the 
plaintiff  could  not  have  sued  the  purchaser,  because  the  simple  contract 
debt  was  extinguished  by  the  bond  ;  and  the  defendant,  having  mixed  the 
debt  due  to  himself  and  to  the  plaintiff,  in  one  bond,  taken  in  his  own 
name,  that  the  plaintiff  had  no  remedy  on  the  bond  ;  and  it  does  not  ap> 
pear  that  any  offer  was  made  to  assign  the  bond.  If  tbe  plaintiff  cannot 
recoTer  from  the  defendant  now,  when  can  he  recover  7  Sue  him  when 
be  pleases,  the  defendant  may  keep  him  at  arm's  length,  by  aaying,  "  I 
beva  not  yet  collected  the  money  ;'*  whereas,  the  debt,  haTing  been  ori- 
gioally  due  to  tbe  plaintii!^  he  might  have  sued  for  it,  at  any  time,  in  his 
own  name,  if  he  bad  not  been  prevented  by  the  conduct  of  the  defendant, 
who,  if  he  is  the  cause  why  the  plaintiff  cannot  sue  the  real  debtor,  makes 
himself  the  debtor. 

The  jury  found  accordingly  for  the  whole  sum. 

Jacesow  ^ 

Baxbe.    ) 

Role  for  a  new  trial:  1st.  Because  tbe  defondantwaa  not  answerabla 
wanSL  be  shoold  baTO  receired  the  money.    (S  Hall.  60.) 

t.  That  indthUatui  sMiMipsil  for  money  had  and  receiTed,  will  not  lit 
Sa  this  caae. 

On  tha  first  point,  I  repeated  what  was  stated  in  the  charge  to  the  ju- 
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Aug.   182.   a  quantity  of  cheese  wilh  the  plaintiffs,  na   faclora,   upon 

Coriies       which  they   nnade  an   advance   of   $900.     Wheiher   the 

^* .         plaintiffs  can   sustain  an   action   to    recover   back   the  ad* 
CuRiming.     ^  .    ^  .  ,  .    •  ^i_ 

vance,  before  any  attempt  is  made  to  remiburse  them- 
selves by  a  sale,  it  is  not  material  to  decide.  If  it  be  ad- 
milted  they  can,  the  question  arises,  have  they  made 
themeelvee  liable  for  the  cheese  sold  ?  If  they  have,  it  be- 
comes a  subject  of  set  off,  which  more  than  satisfies  their 
claim. 

As  to  the  law  on  (his  point,  I  entirely  concur  in  the 
principle  laid  down  by  Mr.  Justice  Story^  in  BurriU  v. 
Phillips,  (1  Gall.  360;)  that  the  mere  relation  of  prineU 
pal  and  factor  does  not  confine  the  rights  of  the  latter  to 
recover  for  advances,  to  the  mere  fund  deposited  ;  but 
that  such  advances  are  made  on  the  joint  credit  of  the 
fund  and  the  person  ;  to  which  I  would  add  this  qualifica- 
tion, that  from  the  nature  of  the  contract,  resort  must  firat 
be  had  to  the  fund,  if  it  can  be  made  available,  before  the 
principal  is  liable. 

There  does  not  appear  to  be  any  sufficient  ground,  froia 
the  evidence,  for  charging  the  plaintiffs  with  negligence, 
or  the  want  of  reasonable  care  and  prudence  in  making 
the  sale  to  Kellogg,  The  cause  was  fairly  submitted  to 
(he  jury  ;  who  by  their  verdict,  have,  in  this  respect,  ap- 
proved the  plainiifTs  conduct. 

ry.*  2nd,  That  by  the  conduct  of  the  defendant,  in  extinguishing  the  ori^ 
ginal  debt,  and  destroying  all  privity  between  the  plaintiff  and  the  penmi 
to  whom  the  goods  were  sold,  he  is  to  be  considered  as  a  receiTer  of  thai 
debt  to  the  use  of  the  plaintiff,  as  much  so  as  if  he  had  released  the  debt. 

Rule  discharged. 


*  The  principal  ground  used  on  the  argument  for  a  new  trial,  was,  that 
the  plaintiff  ought  to  have  demanded  the  bond  before  he  brought  the  tvit* 
The  court,  in  answer,  observed,  that  if  a  bond  had  been  taken  for  this 
debt,  alone,  the  argument  might  have  weight  in  it.  But,  as  it  was  mixed 
with  the  defendant's  money,  such  demand  was  unnecessary,  because  the 
plaintiff  could  not  have  compelled  the  defendant  to  deliver  the  evidence 
of  a  debt  due  to  the  defendant,  though,  in  part,  it  contained  money  due 
to  the   plaintiff. 
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The  judge,  in  bis  charge,  submitted  to  tbe  jury  a  ques-      utica, 
tioD  of  fact,  upon  which  be  expressed  an  opinion,  thai  if    ^^'  ^^^ 
tbe  plaintifb  did,  in  the  first  instance,  include  the  amount    ^^^^^ 
of  tbe  defendant's  cheese,  with  iliat  of  another  person,  io     _    ▼• 
tbe  same  note,  they   ought  to   find   for   tbe  defendant. 
They  found   for  the  defendant ;  and  stated  the  ground  of 
their  Terdict  to  be,  that  the  piaintifis  took  from  Kellogg* 
one  note,  for  the  amount  of  the  defendant's  and   Brown^i 
cheese. 

On  this  statement  two  questions  arise;  1.  Whether  the 
verdict  is  against  the  weight  of  evidence  ;  2.  If  it  is  not, 
whether  the  law  was  correctly  laid  down  by  the  judge. 

Before  I  consider  these  questions,  I  will  dispose  of  that 
part  of  tbe  case,  in  which  it  appears  that,  a  C3nsiderable 
time  after  the  sale  to  Kellogg^  the  plaintiff,  for  reasons  not 
staled,  changed  tbe  notes  originally  taken,  and  accepted  in 
their  stead,  notes  drawn  by  Dkksim  and  endorsed  by  £e2- 
hgg;  and  one  note  drawn  by  the  latter.  These  notes 
were  all  payable  a  few  days  before  the  expiration  of  the  90 
days,  the  credit  originally  given  to  the  purchaser.  It  is 
probable  the  exchange  was  made  to  improve  the  security. 
It  might  have  been  beneficial,  but  could  not  be  prejudicial. 
Whether  drawer  or  endorser,  Kellogg  was  still  holden. 
Tbe  time  of  payment  was  not  extended ;  and  the  securi- 
ties were  equally  available  to  the  defendant,  with  that  ta- 
ken in  the  first  instance.  The  plainlifTs  did  not,  by  this 
act,  therefore,  make  themselves  liable  for  the  loss. 

As  to  the  question  of  fact,  Meade  testified,  in  answer  to 
the  sixth  interrogatory,  that  the  plaintiflf  sold  to  Kellogg 
m  quantity  of  cheese  belonging  to  one  Brown,  the  amount 
of  whkk  wae  mehded  in  the  same  note  with  the  defend^ 
an^i ;  and  that  the  plaintifis  guaranteed  to  Brown  his 
abare  of  the  note.  This  witness  was  a  clerk  of  the  plain- 
tiffs, at  the  time  of  sale ;  and  so  continued  until  1823. 
He  did  not  know  what  became  of  the  note  ;  nor  did  he 
fecoUect  the  date  or  amount;  but  he  believed  it  had 
90  days  to  run.  As  to  this  witness,  it  may  be  observed, 
that  from  his  situation,  correct  information  as  to  the  man- 


186 


CASES  IN  THE  SUPREME  COURT 


UTICA9 

Aug.  I8S6. 
Coriies 

T. 

Cammiiif. 


ner  of  taking  (he  note  was  to  be  expected.     Kellogg^  the 
purchaser,  swears  that  he  gave  his  note  to  the  plaintiffs  for 
a   quaniiiy  of    cheese,  the  amount  a  few  cents   short  of 
$800;    thai  about  the  same  time,  and  a  little  before,   he 
purchased  another   parcel  to  upwards  of  {|t800;  and  gave 
his  note  to   (he   plaintiffs.     Tiiat  after  the  notes  became 
due,  and  in  the  summer  following,   be  made  an  exchange, 
by  giving  Dickson^  note  and  his  own  note  for  a  part,  paya- 
ble to  a  cleik  of  ibe  plaintifis,  on  demand.     This  evidence 
is  certainly  contradictory  ioJUeade^s.    The  jury  have  passed 
on  their  relative   credibility.     There  is  ground  to  question 
the  accuracy  of  Kellog^s  recollection.     I  think  it  evident 
he  was  mistaken  in  supposing  he  gave  a  note,  on  the  ex* 
change,  to  the  plaintiffs'  clerk,  or  that  it  was  payable  on 
demand.     The  notes  exhibited  to  Meade^  on  his  examina- 
tion, were  Dickion^s  notes  to    KeUogg^  and    Kellogg^s  note 
to   the  plaintiffs,  each   at  90  days.     They   correspond   in 
amount  with  the  sales,  and  are  presumed  to  be  the  notes 
referred  to.     It  is  therefore  apparent,  that  perfect  reliance 
cannot  be  placed  on  Kellogg^s   recollection.     The  jury  re- 
posed more  confidence  in  Meade's  testimony.     It  was  with- 
in their  province.     I   cannot  say  that  the  verdict  was  not 
warranted  by  the  evidence. 

As  to  the  next  question,  I  am  inclined  to  think  the 
plaintiffs  are  not  liable  by  reason  of  including  the  two  de- 
mands in  one  note.  A  factor  is  not  obliged  to  disclose  to 
his  purchaser  the  name  of  his  principal,  or  that  he  sells  as 
factor.  He  may,  or  may  not  take  an  instrument  in  writing 
as  evidence  of  the  debt.  He  may  maintain  an  action  in 
bis  own  name  for  the  price  of  the  goods,  and  give  a  valid 
discharge.  (Cowp.  255.)  It  is  equally  certain  that  the 
principal  may  come  forward  at  any  time  before  payment 
to  the  factor,  and  arrest  his  right.  An  action  may  be  sup- 
ported against  the  vendee  in  bis,  (the  principal's)  name. 
(id.)  The  factor  has  authority  to  sell  on  credit,  for  the 
period  usual  in  the  market,  unless  prohibited  by  his  in- 
structions ;  (6  John*  69  ;)  and  will  not  be  responsible, 
if  be  appear  to  have  acted  with  reasonable  care  and  pru- 
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d«i)ce;  and  has  not  been  guilty  of  breach  of  orders,  negli- 
^nce,  or  fraud. 

Now,  theD,  can  the  fad,  that  a  note  was  taken  for  two 
demands,  be  material,  unless  the  principal  has  been  injured 
by  this t  If  the  factor  had  omitted  to  lalce  any  note,  he 
would  not,  for  that  omission,  be  responsible.  The  sale  in 
that  case  would  have  been  charged  in  bis  books  ;  the  prin- 
cipal might  aiutain  an  action  on  it  in  hie  own  name,  or 
give  information  to  the  purcbaBer,  and  forbid  payment  to 
the  factor.  All  these  rights  remained  after  the  note  was 
given.  It  is  well  settled,  that  giving  a  promissory  note 
far  goods  sold,  is  not  a  payment  or  extinguishment  of  the 
demand,  unless  such  was  the  agreement  of  the  parties. 
(5  Jokn.  Rep.  68.)  The  defendant,  (ben,  had,  notwith- 
standing the  note,  a  remedy  against  Ktllogg  by  action. 
Why  should  the  taking  of  a  note  which  the  factor  might 
justifiably  have  omitted,  be  considered  an  act  absolutely 
charging  the  factor  %  All  the  remedy  the  principal  bad  a 
right  to  claim,  still  remained.  If  it  had  appeared  that  the 
principal  had  demanded  the  note  taken  for  his  goods,  and 
■  he  factor  had  refused  to  assign  it,  or  to  allow  the  principal 
the  benefit  of  it,  that  would  present  a  different  question. 
Then,  indeed,  the  imprudence  or  having  taken  but  one 
note  for  several  demands,  would  be  manifest,  inasmuch  as 
the  factor  thus  put  it  out  of  his  power  to  assign  to  each  of 
bis  principals.  By  pursuing  such  a  course,  be  incurred  the 
risk  of  not  being  able  to  perform  what  his  principals  had 
a  right  to  demand.  Although  not  required  to  take  a  note 
in  the  first  ioslaace,  yet  having  taken  it,  the  principal 
would  be  entitled  to  tbe  security,  so  as  to  enable  him  to 
pursue  the  course  deemed  advisable.  But  that  case  never 
occurred.  Kellogg  became  insolvent.  He  was  unable  to  - 
pay  any  thing.  Whether  prosecuted  on  the  note,  or  for 
goods  sold,  the  result  would  be  the  same.  The  derendant 
never  requested  an  assignment.  The  note  was  of  no  val- 
oe.  From  the  evidence,  it  is  clear  that  the  defendant  hag 
not  sustained,  nor  was  it  possible  thai  he  could  sustain, 
any  injury  by  this  act  of  the  factor.  He  has  never  de- 
numded  tbe  note  or  intimaled  a  desire  to  obtain  an  assign- 
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ment.  He  has  not  put  (he  factor  in  default  by  a  refusal. 
His  claim  rests  singly  on  this ;  that  the  amount  of  the  defend- 
ant's  sales  was  included  in  one  note  with  BrowiCs  demand. 
I  apprehend  the  principle  contended  for  by  the  counsel  for 
the  defendant,  cannot  be  supported,  either  on  the  ground  of 
expediency,  policy  or  justice.  I  am  not  aware  that  in  a  case 
like  the  piesent,  it  has  ever  been  recognized. 

In  the  case  of  Goodenow  v.  Tyler^  (7  Mass.  Rep.  36,) 
the  factor  took  a  note  payable  to  himself.  By  the  laws  of 
MassachuseUSf  where  a  negotiable  note  is  taken  to  secure 
the  payment  of  money  due  by  simple  contract,  it  is  merg* 
ed  in  the  note.  Yet  it  was  held  that  the  factor  was  not  aD- 
swerable  to  his  principal  for  the  value  of  the  goods;  that 
although  the  remedy  against  the  purchaser  was  changed, 
yet  the  relation  between  principal  and  factor,  was  not  af- 
fected. 

My  opinion  is,  that,  independent  of  usage,  the  plaintiffs 
did  not,  by  taking  the  note,  make  themselves  liable.  A 
new  trial  must  be  granted,  with  costs  to  abide  the  event. 


New  trial  granted. 


OP  THE  STATE  OP  NEW-YORK. 


Harlow  against  Humibtos. 


Harlov 


On  error  from  llie  fVashington  C.   P.,  where  tlie  cause  ^-ii    ,  "    " 

WHS  tried  on  appeal  Crom  a  justice's  coun.  ilona,  taken  !» 

Tlie  action  waa  case,  by  Humislon  agftinsl  Ilarloa,  for  EedLhechsm 

K  Duisance,  in  wrongfully  placing  loga  and  Iree  tops  in  the  of  i^ie    Eouri 

public  highway,  by  means  of  which,   the  plainiiff'a  horse,  i'a''w"B^'"'ihBi 

being  frighiened,  tan  npon  n  Iree  lop,  and  waa  killed.  ilie  jury rnund 

On  llie  irinl,  il  appeared  ihat  the  Iree  top  was  laid  by  thm  iheVnr- 

the  servant  of  the  defendant  below,  during  (he  defendanl'a  !''„  '"'P""*! 

sickness,  and  wiihoui   his  knowledge,  in  a  place  claimed  Uii  wns  mffi. 

by  the  plainiiff  helow  to  be  in  the  public  highway.     It  had,  jlno'trire'ihe 

however,  long  been  occupied  by  [he  defendant  himself,  as  chnrga         in 

a  place  for   laying   bis  wood;  and  the  supposed  road    ran  Kim;    '  snd 

through  Ills  land.     The  defendant  helow  coniended,  ibal,  ihuugii. -n  tii« 

though  wilbin  the  road    fence,  (he  tree  top  was  not  wilhin  mem.  tiie  bx- 

the  bounds  of  the  public   highway.     Evidence  was  given  ^a'"!?  lo'f* 

upon  this  point,  and  as  (o  the  manner  in  which  the  injury  subsequent  to 

yet  hiid.  ihnt 
it  ahoald  be  intendeil  that  the  exccplion  was  taken  at  the  proper  time;  olherwiae,  the 
judgci,  it  is  to  be  fintaai'A,  would  not  have  li^ned  it. 

Though  the  aiotule,  (i  R    L.  877.)  fcquirfs  public  roada  to   be  laid  out  four  rods  wide  ; 

mhat  Ibtj  an  claimed,  not  as  baing  Idid  nut  under  tho  atntuta,  but  by  Leoson  urn  u:er  fut 
iwenlj  years  or  mnrn,  the^  mny  be  lets  than  fourr^His  nide, 

Aod  in  ireipasi,  for  Inyinj  woitd  ir 
bofaa,  being  frightened,  run  upon  il  d 
rails  wide  i  and  il   being  queittioiiBble  on  the  eridenr 
Iba  road  ai  eiiablisbed  by  iiae ;  though  it  lay  within 
feadaat ;  hiU,  thai  it  should  h^ve  been  left  to  the  jur 
highway. 

All  the  land  within  a  bigbwny  Tence,  is  not  nece^se 
if  not,  it  may  be  occupied  by  the  owner.  And  if  he  | 
be  injured  by  it,  be  is  n^'t,  l'itrcfi>re,  li.ible. 

And  though  such  obslruciinn  ba  vrithin  the  highway,  he  Is  not  liable,  unless  the  person 
injured,  eierciso  ordinary  diligence  to  avoid  il. 

If  a  msn's  servant,  in  the  ordinary  eoorse  of  his  business,  obstruct  tha  highway,  from 
which  ■  traveller  receiies  special  injnry,  the  msater  is  liabte. 

The  question  seems  to  bo,  whether  the  set  be  such  ihnt  hn  cin  juslify  himself  to  his 
master;  ifhs  may,  it  shall  be  deemed  in  the  course  of  his  buaicesi  sa  a  seriant,  oud  the 

Thus,  where  the  miuter  had  been  accustomed  to  lay  his  wood  in  n  corlaiii  place  for  seT- 
•nl  jnn,  and  his  servBut  laid  the  master's  wood  in  the  isma  place,  whilelhe  laller  was 
■ick,  and  without  his  knowledge  ;  KeU,  that  this  was  an  act  in  the  course  of  his  bminee«  as 


190 


CASES  IN  THE  SUPREME  COURT 


UTICA, 
Aug.   18S6. 

Harlow 
Humitton. 


to  the  horse  was  occasioned,  while  the  plaintiflf's  servant 
was  riding  him  ;  but  as  the  cause,  here,  turned  on  the 
question  whether  the  charge  given  by  the  court  below  was 
correct  in  point  of  law,  it  is  not  necessary  to  noiice  the 
evidence,  farther  than  it  appears  in  the  opinion  of  the 
court. 

The  court  below  charged  the  jury,  that  all  the  land  not 
fenced  in,  was  a  public  highway ;  and  if  it  had  been  ten 
rods  wide,  the  defendant  had  no  right  to  any  part  of  it ; 
but  had  always  been  a  trespasser  upon  the  public,  in  laying 
his  wood  within  the  highway  fence,  though  he  had  occu- 
pied the  place  for  38  years ;  and  it  made  no  difference  thai 
the  width  was  greater  from  the  tree  top  than  the  ordinary 
width.  They  also  charged,  that  though  the  defendant  was 
sick,  and  knew  nothing  of  the  act  of  his  servant  in  laying 
the  tree  top  there,  he  was  accountable. 

The  defendant  below  took  exception  to  the  charge ;'  and 
the  bill  of  exceptions,  after  detailing  the  evidence  and  the 
charge  of  the  court,  concluded  thus :  The  jury  retired  and 
returned,  and  delivered  their  verdict  in  favor  of  the  plaintiflf 
for  fifty  dollars  damages;  to  all  which  charge  the  counsel 
for  the  appellant  (the  defendant  below)  excepted. 

Judgment  for  the  plaintiff  below. 


Z.  R.  Shipherdf  for  the  plaintiff  in  error,  cited  Vin.  Mr. 
Aclumsy  yJCxdaancty']  (JV*.  6.)  pi.  4 ;  Blyih  v.  Topham^ 
{Cro.  Jac.  158  ;)  2  R.  L.  277  ;  Bac.  Abr.  J^uUances,  {A.); 
2  Esp.  JV.  P.  Gould^s  ed.  268 ;  and  ButterJUld  v.  Forrester^ 
(II  Ea5(,  60,  61.) 


B.  Russelly  contra,  insisted  that  the  bill  of  exceptions 
was  too  general ;  and  therefore  went  for  nothing.  A  par- 
ty cannot  except  to  a  charge,  without  saying  in  what  par- 
ticular. He  should  specify  his  ground  of  objection.  (8 
John*  495.  20  id.  S57.)  Beside,  the  exception  was  taken 
too  late.  On  the  face  of  the  bill,  it  appears  to  have  been 
after  verdict.     (10  John.  312.) 

On  the  merits,  he  cited  the  statute,  sess.  40,  ch.  43,  «• 
3;    17  John.  280;    1    Cowen,   78;    1  Stark.  285;    B4c. 
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ligence  in  the  defendant  below  ?  And  ibis  depends  on  the 
fact  of  the  tree  being  in  the  road  or  not.  The  evidence,  I 
think,  shows  it  was  not.  The  road  appears  to  be  but  two 
and  two  and  a  half  rods  wide.  Though  the  statute  directs 
all  roads  thereafter  laid  out,  to  be  four  rods  wide,  yet  it 
does  not  appear  that  this  road  was  ever  laid  out  under  that 
statute.  This  is  probably  a  public  road,  from  having  been 
80  used  for  more  than  20  years. 

The  court  below  should  have  charged  the  jury  (o  eo* 
quire  whether  the  tree  lay  in  the  highway.  If  so,  then 
the  plaintiff  below  was  entitled  to  recover.  But  if  it  was 
not  within  the  highway,  the  verdict  should  have  been  for 
the  defendant  below.  Though  it  may  have  been  an  act  of 
carelessness  in  him,  to  leave  the  tree  so  near  the  highway  : 
yet,  as  the  public  have  no  right  beyond  the  highway,  whe* 
ther  enclosed  or  not ;  and  as  the  defendant  below  had  a 
right  to  use  his  land  in  any  way  not  injurious  to  his  ueigh* 
bors  or  the  public  ;  and  had  used  the  place  in  question  for 
a  wood-yard,  for  near  40  years,  he  ought  not  to  be  respon* 
sible,  though  the  plaintiff  below  may  have  unfortunately 
suffered. 

If  there  was  culpable  negligence  in  this  case,  I  consid- 
er the  defendant  below  responsible.  The  master  is  ac- 
countable for  the  acts  of  his  servant  in  and  about  bis  or- 
dinary business.  The  servant,  in  this  case,  placed  the 
wood  where  the  defendant  below,  himself,  had  been  ae* 
customed  to  place  his  wood  for  near  forty  years.  This  was 
sufficient  to  juslfy  the  servant  to  the  defendant  below ; 
and,  in  my  judgment,  sufficient  to  render  the  latter  respon- 
sible, if  the  act  itself  was  reprehensible.  I  am  of  opini<Ni 
that  the  judgment  be  reversed,  and  a  venire  de  novo  awar- 
ded by  the  court  below. 


Judgment  reversed* 
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UTICAy 
Aug.    ]82€. 


Tucker  against  Ives. 

On  motion,   by  (he  defendant,   to  set  aside  the  report  of        Where  /. 
referees,  which  was  in  favor  of  the  plaintiff.     The  facts  are  ^^^  "  "°'®  ^ 

'  ,  "^  r.   and  guar- 

stated  in  the  opinion  of  the  court.  amccd       the 

payment;  the 

W.  H.  Maynard,  for  the  motion.  JJl^  ^,^;^l 

of  the  payee, 

F.  C.  WhiU  and  H.  R.  Slorrs,  contra.  on«    o.     r., 

who  died,  and 

/•  became  bis 

Curia,   />€r  SyTHERLAND,  J.      The    application  is    found-  administrator; 

ed  principally  upon  the  allegation,  that  the  whole  of  the  JJ"^''''  i^^*'* 
plaintiff's  demand,  amounting  to  between  seven  and  eight  the  note,  ob- 
hundred  dollars,  was  barred  by  the  statute  of  limitations;  ^^"^  againrt 
and  ought  not  to  have  been  allowed  by  the  referees.  ""d  imprison- 

That  demand  originated  as  follows:  on  the  ll/Adayofand  then*"/! 
February^  1809,  the  defendant,  Ives,  sold  and  transferred  compromised 
to  the  piamtin,  a  note  made  by  one  George  Slowbndge  to  ing  notes  with 
one  Oliver  Tuttle,  for  $291.  ftw,  at  the  same  time,  agreed  f^  and'd^ 
to  be  responsible  to  Tiu:ker  for  the  amount  of  the  note,  charging  him 
if  Stowbridge,  the  maker,  should  fail  to  pay  it.  He,  at  the  o3.n/r^"nd 
same  time,  gave  Tucker  a  memorandum,  stating  the  trans-  then  /.  receiv- 
fer  of  the  note,  and  his  agreement  to  be  responsible  for  the  on  the  ^lan 
amount ;  and  it  was  also  stipulated,  that  if  the  note  should  "?^' '  ^^^ 
be  sued,  it  should  be  in  the  name  of  Tutthy  the  payee,  receiving  the 
Tuitle  died  ;  and   Ives,  the  defendant,  became  his  adminis-  ™o"«y»     ^f» 

'  '  '  more  than  six 

trator.  In  August  term  of  this  court,  1810,  Tucker  recov-  years  before 
ercd  a  judgment  against  Stowbridge,  upon  the  note,  in  the  ^q™  "'^^* 
name  of  Ives^  as  administrator  j  and  issued  a  ca.  sa*  upon  received  with- 
which  Stimbridge  was  taken  and  imprisoned.  ^^^  that    /. 

was  liable  to 
T.  as  for  mo- 
ney bad  and  received ;  and  that  the  claim  was  not  barred  by  the  statute  of  limitations. 

Interest  is  not  allowable  on  an  unliquidated  account  for  goods  sold  and  delivered,  where 
no  time  is  fixed  for  payment ;  and  there  ia  no  agreement  to  allow  interest,  express  or  im- 
plied. 

As  accovntv  many  items  of  which  arose  within  six  years  before  suit,  is  not  barred  by  the 
statute  of  limitations  as  to  those  items  which  arose  more  than  six  years  before  suit.  And 
this  rule  extends  as  well  to  the  defendant*!  account,  introduced  oy  way  of  set  off,  as  to 
tbe  piftinUff '8. 
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In  JunCy  181 1y  while  Stowbridge  was  still  in  custody 
on  the  ca*  sa,^  Ives  made  a  compromise  with  him  of  this 
and  other  demands,  amounting  to  about  j(700;  look  hir 
Doles  with  good  sureties  for  the  amount,  and  discharged 
him'from  his  imprisonment.  Those  notes  were  subsequent- 
ly prosecuted  by  Ives^  and  the  whole  amount  has  been  col- 
lected and  received  by  hira  within  six  years  before  this  suit 
was  commenced. 

The  question  is,  whether  enough  of  this  money  to  cover 
the  judgment  obtained  by  Tucker^  in  the  name  of  /ve«, 
against  Slowbridgey  is  not,  in  judgment  of  law,  to  be  con- 
Bidered  as  received  by  Ives  to  the  use  of  Tucker.  The 
referees  held  that  it  was  ;  and  in  this,  I  think,  they  were 
correct. 

There  is  nothing  in  the  case  to  show  whether  Tucker 
did  or  did  not  assent  to  the  discharge  of  Stovbridgey  and 
the  new  arrangement  with  him  by  Ives.  But  if  it 
were  necessary,  in  order  to  sustain  a  demand  so  obvious- 
ly just,  I  think  we  should  have  a  right  to  presume  that  hes 
acted  as  the  agent  of  Tucker^  so  far  as  his  judgment  was 
concerned ;  and  that  the  security  taken  was,  pro  tanto,  for 
his  benefit,  and  taken  with  his  knowledge  and  consent.  If 
so,  then  Tucker  had  no  cause  of  action  against  Ives^  until  he 
collected  the  money,  or  made  himself  responsible  by  some 
new  promise,  or  some  neglect  of  duty  in  enforcing  the  new 
securities  obtained. 

The  fact  that  Tucker  never  enforced  the  guaranty  of 
Stowbridge^s  note,  given  to  IveSy  strengthens  the  pre- 
sumption that  he  assented  to  the  arrangement  made  by 
IveSf  and  looked  to  the  new  security  obtained,  in  the  first 
instance. 

Interest  upon  the  judgment  was  properly  allowed,  from 
the  time  when  it  was  obtained ;  although  judgments  did 
not  carry  interest  until  1813.  Stotcbridgey  who  was  exam- 
ined as  a  witness,  states,  that  he  gave  his  notes  with  two 
sureties  to  Ivesy  for  the  whole  amount  of  Ives^  claim  against 
him.  Although  the  judgment  did  not  carry  interest,  it  was 
perfectly  just  and  proper  that  Stowbridge  should  have  paid 
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it  i  and  il  is  fairly  to  be  presumed  that  it  waa  claimed  and 
allowed  in  the  settlement. 

The  referees  have  obviously  made  a  mistake  in  the 
amount  of  the  receipt  for  the  note  of  ■Ambrose  Cone,  of 
^gutt,  1816.  Tbey  read  (lie  receipt  as  for  $U!i5; 
whereas,  it  is  clearly  shown  that  it  was  for  j74,35.  There 
was  DO  dispute  as  to  this  item,  and  (he  error  originated  in 
the  obscurity  of  the  writing.  It  would  make  a  difference 
of  f  50,  with  interest  from  1816,  in  favor  of  the  defendant, 
and  would  have  entitled  him  to  a  report  in  his  fitvor ;  the 
report,  as  it  now  stands,  being  only  $44  in  favor  of  the 
ptainliS'. 

But  I  tliink  the  referees  erred  in  allowing  the  defendant 
interest  upon  a  portion  of  the  account  exhibited  by  way  of 
setoff.  If  the  orders  mentioned  in  the  account  were  for 
money,  (hey  would  carry  interest.  But  so  fur  as  the  ac- 
eounl  consists  of  charges  for  goods,  provisions  nnd  otiier  ar- 
ticles sold  to  the  plninliff,  1  know  no  principle  on  which 
iiitorest  is  allowable ;  there  never  having  been  a  liquidation 
of  the  account,  and  there  being  no  evidence  of  nn  ngree- 
ment,  express  or  implied,  to  pay  it.  (3  Cotem,  393.  4 
id.  496.)  No  time  of  payment  appears  to  have  been  fix- 
ed,  and  there  is  no  evidence  of  the  credit  usually  given  at 
the  defendant's  store,  (if  he  kept  one,  which  dues  not  af- 
firmatively appear.) 

Many  items  of  the  account  being  within  six  years,  the 
whole  account  is  thus  taken  out  of  (he  statute  of  limitations, 
and  the  defendant  is  entitled  to  the  allowance  of  il,  with 
the  above  exception  in  relation  to  iulerest. 

On  the  whole,  I  think  the  report  should  be  set  aside, 
and  the  cause  be  again  referred  to  the  same  referees. 

Motion  granted. 
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The  PeoDla    ^^^   PEOPLE    OF    THE    STATE    OP     NeW-YoRK   agOUlSt  ThE 

▼.  President,   Directors  and  Company  of  the  Bank 

Bank  of  Niag-         m      i^r 

ara.  "*■   NIAGARA. 

Forms:  Of  in-      On    information    in    nature  of    a   quo  warranto.       The 

formation      in     «       ■•  r  n 

nature   of    a  p'eadings  Were  as  follows  : 

quo  warranto  Albany  countrfy  ss :  Samuel  A.  Talcott,  attorney  gener- 
corporated '  *  ral  of  the  people  of  the  state  of  ^ew-Yorky  whot^iiesfor 
bank,  for  ex-  ^jj^  q^\^  people  in  this  behalf,  comes   here  before  the   iua- 

ercisin^  bank-     ,  *      *  * 

ing  privileges  tices  of  the  people  of  the  Slate  of  J^evo-Yorky  of  the  eu- 
vrithout  war-  p^eme  court  of  judicature,  of  the  same  people,  on  the  8t& 
Of  plea,  set  day  of  Matchy  1825,  in  this  same  terin  of  February  ;  and 
aa^ffncorpo^  ^^^  ^'^®  ®^'^  people,  gives  I  he  said  court  here  to  understand 
ration,  and  or-  and  be  informed,  that  The  Presideniy  Directors  and  Com* 
der  it  •  '  pany  of  the  Bank  of  J^agara^  at  Buffalo,  to  wit,  at  JSI- 
Of  three  scv-  j^anyy  in  the  couniy  of  Albany^  for  the  space  of  six  months 
tions;  1.  That  now  last  past,  and  upwards,  have  used,  and  still  do  use, 
debts^diie  ^by  without  any  warrant,  grant  or  charter,  ihe  following  liber* 
thebank,  over  ties,  privileges  and  franchises,  to  wit:  that  of  being  a 
amoun°^*  of  ^^Y  politic  and  corporate  in  law,  fact  and  name,  by  the 
their     specie  name    of    The   President^   Directors  and   Company  of  th§ 

deposits,    ex-   __      ,     ^   _ .,  ,    .        •  i      j         i    . 

ceeded  three  Bank  of  jyiagaray  and  by  the  same  name  to  plead  and  be 
'*f"S  ^^*  *""i  **"pl®^^^^>  answered  and  be  answered  unto  ;  and  also  the 

stock  sub- 
scribed and  paid  in  ;  rejoinder  and  issue  thereon  :  2.  That  they  refused  to  redeem,  &e.  in 
specie,  &c;  and  yet  not  wholly  discontinue  their  banking  operations;  rejoinder  and i§» 
•we  thereon  :  3.  l^hat  they  became  insolvent,  by  the  fraud,  neglect,  or  mismanagement  of 
them,  or  of  some  or  all  of  their  officers  or  ngenis  ;  stopped  paymen;.,  and  discontinued  and 
closed  their  banking  operations,  for  several  years.  Rejoindtr  to  the  last  replication,  admit* 
ting  its  truth,  but  saying  that  the  bank,  on,  &c.  resumed  payment,  and  continued  it  eyer 
•ince  that  time.    Demurrer  and  joinder. 

Hetdf  that  the  rejoinder  was  suiEcienL 

Under  the  act  incorporating  the  bank  of  .Yiag-ara,  (sess.  Z9,  ch,  167,)  the  bank  did  not 
forfeit  its  charter  by  insolyency  and  closing  their  banking  operations,  if,  before  they  were 
prosecuted  by  the  people,  they  resumed  the  payment  of  their  debts. 

Otherwise,  if  the  prosecution  had  been  commenced  before  they  resumed  payment. 

The  statute,  {seia.  48,  eh,  325,  a,  6.)  passed  Jtprit  21,  1825,  limited  such  insolvency  to  one 
year.  If  it  exceed  that  term,  the  bank  forfeits  its  charter.  But  this  act  does  not  extend 
to  c^ses  of  forfeiture  happening  before  it  passed. 

An  information  in  nature  of  a  qvo  warranto  against  a  corporation,  for  a  forfeiture  of  its 
franchises,  may  be  filed  against  it  by  its  corporate  name;  muy  charge  it  generally  wiUi 
usurpation ;  and  on  the  defendants'  setting  forth  the  act  of  incorporation,  and  joetifying 
under  it,  the  attorney  general  may  reply  the  causes  of  forfeiture  specially. 

Such  a  replication  is  not  a  departure. 
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following  liberties,   privileges  and  franchises,  to  wit,  that     utica, 
of  being,   or  becoming  proprietors  of  a  bank  or  fund  for    ^^'  *®**' 
the  purpose  of  issuing  notes,   receiving  deposits,   making    •r^TpeooU 
discounts^  and  transacting  other  bnsiness  which  incorpora-  ▼• 

led  banks  may  lawfully  transact  by  virtue  of  their  respec-  n^^  **** 
tive  acts  of  incorporation  ;  and  also,  that  of  actually  is« 
soing  notes,  receiving  deposits,  making  discounts,  and 
carrying  on  banking  operations,  and  other  monied  transac- 
tions, which  are  usually  performed  by  incorporated  banks, 
lad  which  they  alone  have  a  right  to  do  ;  all  which  said 
Kberlies,  privileges  and  franchises  the  President^  ^e, 
aforesaid,  daring  all  the  time  aforesaid,  have  usurped,  and 
sill  do  usurp  upon  the  said  people,  to  their  great  damage 
aad  prejudice  ;  whereupon,  the  said  attorney  general  prays 
(be  advice  of  the  said  court  in  the  premises,  and  due  pro- 
cess of  law  against  the  Prerident^  Direclors  and  CompO' 
Njf  o/lfcs  Bamk  of  Jftagara^  aforesaid,  in  this  behalf,  to  be 
made,  to  answer  to  the  said  people,  by  what  warrant  they 
daira  to  bare,  use  and  enjoy  the  liberties,  privileges  and 
franchisee  aforesaid. 

And  now  at  this  day,  &c.  {mp€a'laMe  to  August  term^ 
1835,  and  appearance  of  the  defendants^  by  T.  Van 
Feekten  4r  £•  Baldwin^  their  attorneys.) 

And  the  said  Prerident,   Dtrectore  and  Company  of  the 
Bsmk  of^nagarOf  having  heard  the  said  information  read, 
eomplaiii,  that,  under  color  of  the  premises  in  the  said  in- 
fcnnftlioD    contained,  they   are  greatly  vexed  and  disqui- 
tted ;  and  this  by  no  means  justly  ;  because,   protesting 
tfenc  ilM  saidi  information  and  the  matters  therein  contain- 
ed, are  insufficient  in  law,  and  that  they  need  not,  nor  are 
rbey  obliged,  by  the  law  of  the  land,  to  answer  thereto : 
yeC,  for  plea  in  this  behalf  the  said  President^    4^c.  say, 
that  by  m  certain  act  of  the  legislature  of  the  people  of  this 
Slate,  passed  on  the  Mth  day  of  ^prily  A.  D.  1816,  enti- 
tled ^  An  act  to  incorporate  the  bank  of  Jfiagara^^*  they 
the  said  Premdent^  ^e.  were  ordained,  constituted  and  de- 
ekred  to  be,  from    time  to  time,  and  until  the   1st  day  of 
/MMsry,  Jl.  D.  188S|  a  body  corporate  and  politic,  in  fact 
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uiTCA,      and  in   name,   by  the    name    of   The    President^   Dbreclars 
Aug.  1826.     ^^j    Company   of   the   Bank   of  Magara;    and    by    I  hat 

The  People   "^"^^9  ^^    ^^  enacted  and    declared,  in   and  by  the  said  act, 
▼•  that   they,  the   said   President^    ^c,  and    their   successors, 

until^ihe  said  \st  day  of  January^  jj.  Z>.  1832,  may,  and 
shall  have  succession  ;  and  shall  be,  in  iaw,  persons  capa- 
ble of  suing  and  being  sued,  pleading  and  being  implead- 
ed, answering  and  being  answered  unto,  defending  and 
being  defended,  in  all  courts  and  places  whatsoever,  and 
in  all  manner  of  actions,  suits,  complaints,  matters  and 
causes  whatsoever  ;  as  by  the  said  act  of  the  legislature 
of  the  people  of  the  state  of  ^ew-York^  reference  being 
thereunto  had,  will,  among  other  things,  more  fully  and 
at  large  appear.  And  the  said  Prendenty  ^c.  further  say, 
that  by  the  force  of  the  said  act  of  the  legislature,  and  of 
the  provisions  thereof,  they  were  created  and  constituted, 
and  still  continue  to  be,  and  are  a  body  politic  and  corpo- 
rate in  fact  and  in  name,  and  are  entitled  to  do  all  lawful 
acts,  and  to  have,  use  and  enjoy  all  the  rights,  liberties, 
privileges,  franchises  and  immunities  granted  to  them,  and 
conferred  upon  them,  by  the  said  act,  and  by  the  law  of 
the  land  :  by  virtue  whereof,  they,  the  said  President^ 
^c.  for  all  the  time  in  the  said  information  in  that  behalf 
mentioned,  have  used  and  exercised,  and  still  do  use  and 
exercise,  the  lil)erties,  privileges,  and  franchises  of  a  body 
politic  and  corporate,  in  law,  fact  and  name,  by  the  name 
of  The  President^  Directors  and  Company  of  the  Bank  of 
M'iagara;  and,  by  the  same  name,  suing  and  being  sued, 
pleading  and  being  impleaded,  defending  and  being  de- 
fended, answering  and  being  answered  unto,  in  all  courts 
and  places  whatsoever,  and  also  the  liberties,  privileges 
and  franchises  of  being  and  becoming  proprietors  of  a 
bank  or  fund,  for  the  purpose  of  issuing  notes,  receiving 
deposits,  making  discounts,  and  transacting  other  business 
which  incorporated  banks  may  lawfully  transact,  by  vir- 
tue of  their  respective  acts  of  incorporation  ;  and  of  ac- 
tually issuing  notes,  receiving  deposits,  making  discounts 
and  carrying  on  banking  operations,  and  other  monied 
transactions  which  are  usually  performed  by  incorporated 
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banks.     And  the  said  PrendeiU^  ^c.  have  claimed,  used      utica» 
and  enjoyed,  and  yet  do  claim  to  have,  use  and  enjoy,  all       "**  ^®*** 
the   liberties,   privileges   and   franchises,   allowed   to,   and    Th«  People 
conferred   on   them,  in  and   by  the  aforesaid   act  of   the  ▼• 

said  legislature,  as  it  was  and  is  lawful  for  them  to  do.         ^^  ^^ 
Without  this,  that  the  said  Prerident^  <^c.  during  all,  or 
any  part  of  the   lime  mentioned  in  said  information,  have  .,. 

usurped  or  do  still  usurp  the  said  liberties,  privileges  and  .  '* 

franchises,  mentioned  in  (he  said  information,  or  any  of 
them,  upon  the  said  people  of  the  state  of  M^eto-York^  in 
manner  and  form,  as  by  the  said  information  is  above  sup- 
posed ;  all  which  several  matters  and  things,  they,  the 
0aid  Preridenty  ^e.  are  ready  to  verify,  &c.  Whereupon, 
they  pray  judgment,  and  that  the  aforesaid  liberties,  priv- 
ileges and  franchises,  by  them  claimed  in  manner  afore- 
flaid,  may  be  allowed  and  adjudged  to  them,  the  snid  Prea^ 
fdml,  Directors  add  Company  of  the  Bank  of  Mtagara; 
and  that  they  may  be  dismissed  and  discharged  by  the 
court  here,  of  and  from  the  premises  above  charged  upon 
them,  &c. 

And  the  said  Samuel  A.  Talcott^  attorney  general,  having  utnplieation. 
beard  the  said  plea  of  the  said  President^  <$-c.  for  the 
•aid  people,  &c.  saith,  that  the  said  people  ought  not  to  be 
barred  from  having  their  aforesaid  information  against  the 
said  President^  ^c.  because,  he  says,  that  the  said  PresU 
eknt^  ^c.  after  their  incorporation,  did  wilfully,  or  negli- 
gently, 80  transact  and  manage  the  aflairs  of  the  said  cor- 
poration, that,  afterwards,  to  wit,  on  the  \8t  day  of  Janua* 
ry,  1S18,  the  total  amount  of  debts  due  by  the  said  cor- 
poration, over  and  above  the  specie,  then  actually  deposit- 
ed in  the  bank,  did  exceed  three  limes  the  sum  of  the 
capital  stock,  subscribed  and  actually  paid  into  said  bank ; 
and  this,  &c. 

And  the  said  attorney  general  further  saith,  that  the  sd  replication. 
said  people  ought  not  to  be  barred,  &c.  ;  because,  he  says, 
that  after  the  passing  of  the  act  of  incorporation,  in  the 
|dea  of  the  said  Prendent^  <^c.  mentioned,  to  wit,  on  the 
•aid  lit  day  of  July,  1819,  they,  the  said  President,  ^c. 
did  refuse,  on  demand  being  made  at  their  banking  house, 


Bank  of  Niag- 
ara 
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UTicA,      during  the  regular   houra  of  doing   business,  to  redeem  in 
Aug.  18*26.    gpg^jg^  Q,.  other  lawful  money   of  the    United  States^  the 
The  People    ^^^^^9  notes  and    evidences  of  debt  issued  by  the  said  PresU 
▼;^.       denty  ^c, ;  and  the  said  President^  <^c.  did   not  ibereupon 
wholly  discontinue  and  close  their  banking  operations,  by 
way  of  discount  and  otherwise,  until  such  time  as  the  said 
President^  <^c.  did  resume  the   redemption  of   their   billi^ 
notes,  and  other  evidences  of  debt ;  but  on   the  contrary 
thereof,  after  such  refusal  to  redeem  their  said  bills,  notes 
jand  other  evidences  of  debt,  and   before  they  resumed  the 
redemption   thereof,  to  wit,  on  the  2d  day  of  JtUy^  in  the 
year  aforesaid,  and  at  divers  other  days  and  times,  the  said 
President^   ^c.  did  receive   deposits,   discount    notes,   and 
issue  promissory    notes  of  the  said    President,   ^c. ;    and 
this,  &c. 
8d  replication.      ^^d   the  said  attorney  general  further  saiib,  that   the 
said  people  ought  not,  &c.  ;  because,  he  says,  that  after  the 
passing  of  the  said  act  of  incorporation,  in  the  said  plea 
mentioned,  and  after  the  said  President^  ^c.  had  entered 
upon  the  business  of  banking,  to  wit,  on    the  2d  day  of 
July^  1819,  large  amounts  of  the  bills,  notes  and  evidences 
of  debt  of  the  said  President,  ^c.  had  been  put  into  circu- 
lation  by  the  said  President^  ^c.  and  then  were  in  circula- 
tion ;  and  that  while  the  said  bills,  notes  and  evidences  of 
debt  were   in  circulation,  to  wit,  on  the  day  and  year  last 
aforesaid,  the   said  President,  ^c.  by  the  fraud,  neglect  or 
mismanagement  of  them,  or  of  some  or  all  of  their  offi- 
cers  or  agents,  became  wholly   insolvent,  and   unable  to 
redeem  the  said   bills,  notes  and  evidences  of  debt,  so  in 
circulation,  in  specie  or  other  lawful   money  of  the  United 
States;    whereupon,  the  said  President,  ^c,  to  wit,  on  the 
day  last   aforesaid,  discontinued,  ceased  and  closed   their 
banking  operations,  and  from  that  time  afterwards,  to  wit^ 
until  the  \st  day  of  October,  1824,  neglected  to  resume  their 
banking  operations,  either  by  way  of  discount  or  other- 
wise ;  and  this,  &c. 
Rejoinder  to      ^,^j  i\^q  g^\^  defendants,  as  to  the  said  plea  of  the  said 

the    1st  repli-    ^  ^ 

cation.  Samuel  A.  Takott,  attorney  general,  first  above  pleaded, 

&c.  in  reply  to  the  aforesaid  plea  of  them,  the  said  de- 
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fendantfl,   protesting  that  the  same   replication,  and   the      unckt 
matters   therein   cootained,  are  not   sufficient  in    law,  to      ^*  ^^'^* 
convict  t hero,   the  said  defendants,  of  the  premises  in  the    xIm  People 
said  information  above  charged  upon  them,  nor  to  remove  v- 

them  from  the  liberties,  privileges  and  franchises  afore-  ^^^ 
said,  and  that  they  need  not,  nor  are  they  bound  by  the 
law  of  the  land,  to  answer  thereto  ;  yet,  for  a  rejoinder  in 
this  behalf,  the  said  defendanis  say,  that  they,  the  said 
Prtndeniy  4^.  did  not,  after  their  incorporation,  wilfully 
or  negligently  so  transact  and  manage  the  affairs  of  the 
said  corporation,  that  on  the  Xst  day  of  January^  1818,  or 
at  any  lime  before  or  after  the  said  day,  the  total  amount 
of  debts  due  by  the  said  corporation,  over  and  above  the 
specie  then  actually  deposited  in  the  bank,  did  exceed  three 
times  the  sum  of  the  capital  stock  subscribed  and  actually 
paid  into  said  bank,  in  manner  and  form  as  the  said  attor- 
ney general  hath,  for  the  people,  &c.  above  in  his  said 
replication,  in  that  behalf  alleged  ;  and  of  this,  they,  the 
said  defendants,  put  thesmelves  upon  the  country,  &c. 

And  the  said  defendants,  as  to  the  said  plea,  &c.  sec-     Rejoinder  to 
oodly  above  pleaded,  &c.  in  reply,  &c.  say,  that  the  said  tioa. 
people,  &c.  ought  not,  &c.  because   they  say,  that  though 
true  it  is,  that  after  the  passing  of  the  act  of  incorporation, 
in  the  plea  of  them,  the  said   defendants,  mentioned,  to 
wit,  on  the  day  in  the  said  replication  mentio'ied,  they,  the 
said  defendants,  did  refuse,  on  demand  being  made  at  their 
tanking   house,  during   the  regular   hours  of  doing   busi- 
ness, to  redeem  in  specie,  or  other  lawful   money  of  the 
Uffiitd  StaUi^  the  bills,  notes  and  evidences  of  debt  issued 
by  ihero,  the  said  defendants,  as  in  the  said  replication  is 
alleged ;  yet  the  said  defendants  in  fact  say,  that  they  did 
themselves   wholly   discontinue   and   close   their    banking 
operations,  by  way  of  discount  and  otherwise,  until  such 
time  as  they,  the  said  defendants,  did  resume  the  redemp- 
tion of  their  bills,  notes  and  other  evidences  of  debt,  with- 
out this,  that  after  such  refusal  to  redeem  their  said  bills, 
notes,  and  other  evidences  of  debt,  and  before  they  resum- 
ed the  redemption  thereof,  at  the  time  mentioned  in  said 
replication  in  that  behalf,  or  at  other  days  or  times,  tbey. 
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UTICA,      the  said  defendants,  received   deposits,   discounted   notes, 
Aug.  1826.    ^pj  issued  promissory  notes  of  them  the  said  President^  ^. 

Th  P    dI     ^^^  ^^  ^^^^^'  ^^^^y  ^'^^  ^^'^  defendants   put  themselves  upon 
T.  the  country,  &c. 

"  ua.  "^      -^"^  ^^^®  ^^^^  defendants  ns  to  the  said  plea,  &c.  third- 
ly above  pleaded,  &c.   in   reply,   &c.   {protesting  that  it  i$ 

thelw  replica- '^^H^^*'^   ***   l"^^*     ^^'    ^^^   ^^^^    ^^*^    *^    ^^^    ^^^^^^^    ^ 
tioQ.  solvent  as  therein  alleged;)    yet    for  a  rejoinder,    &c.    the 

said  defendants  pay,  that  though  true  it  is,  (hr\t  after  the 
passing  of  the  said  act  of  incorporation,  in  the  said  plea 
mentioned,  and  after  they,  the  said  defendants,  had  enter- 
ed  upon  the  business  of  banking,  to  wit,  on  the  day  men- 
tioned in  the  said  replication  in  that  behalf,  large  amounts 
of  the  bills,  notes  and  evidences  of  debt,  of  them,  the 
said  defendants,  had  been  put  into  circulation  by  them, 
the  said  defendants,  and  then  were  in  circulation,  and 
that  while  the  said  bills,  notes  and  evidences  of  debt  were 
in  circulation,  to  wit,  on  the  day  and  year  mentioned  in 
the  said  replication  in  that  behalf,  they,  the  said  defend- 
ants, became  unable  to  redeem  the  said  bills,  notes  and 
evidences  of  debt,  so  in  circulation,  in  specie,  or  other 
lawful  money  of  the  United  States ;  and  that,  thereupon, 
the  said  defendants,  on  the  day  in  the  said  replication  in 
that  behalf  mentioned,  discontinued,  ceased  and  closed 
their  banking  operations ;  and  from  that  time,  for  a  long 
time  afterwards,  to  wit,  until  the  day  and  year,  in  the 
said  replication  in  that  behalf  mentioned,  neglected  to  re- 
sume their  banking  operations,  either  by  way  of  discount 
or  otherwise,  as  in  the  said  replication  is  alleged :  yet 
the  said  defendants,  in  fact,  say,  that  in  and  by  the  act  of 
the  legislature  of  the  people  of  this  state,  in  the  plea  of 
the  defendants  above  mentioned,  wherein  and  whereby 
they,  the  said  defendants,  were  ordained,  constituted  and 
declared  to  be  a  body  corporate  and  politic,  in  fact  and  in 
name,  in  the  manner  set  forth  in  said  plea,  it  was,  among 
other  things,  enacted,  that  if,  at  any  lime  after  the  passing 
of  said  act,  ihe  said  President^  Directors  and  Company t 
should  refuse,  on  demand  being  made  at  their  banking 
house,  during  the  regular  hours  of  doing  business,  to  re- 
deem in   specie,  or  other  lawful  money   of   the    United 
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Stateff  their  said  bills,  notes,  or  other  evidences  of  debt  is-      utica, 
sued  by  the  said  company,  the  said  PrendetU^  Directon  and    ^^'  *®^ 
Company  should,  on   pain  of   forfeiture  of    their  charter,    ^^^  people 
wholly  discontinue    and  close  their  said   banking  opera-  v. 

tions,  either  by  way  of  discount  or  otherwise,  until  such  mn.  ^'^ 
lime  as  the  said  President^  Directors  and  Company  should 
resume  the  redemption  of  their  bills,  notes,  or  other  evi- 
dences of  debt,  in  specie  or  other  lawful  money  of  the 
United  States^  as  by  the  said  act  of  the  legislature  of  the 
people  of  the  slate  of  M*eW'Yorkj  reference  being  thereun- 
to had,  will,  among  other  things,  more  fully  and  at  large 
appear. 

And  the  defendants  aver,  that  at  the  time  of  their  refu- 
sal to  redeem  in  specie,  or  other  lawful  money  of  the  United 
Slates^  their  said  bills,  notes  and  other  evidences  of  debt, 
as  herein  before  stated,  and  until  the  2Sth  day  of  JIfay, 
A.  D.  1825,  they  wholly  discontinued  and  closed  their  said 
banking  operations ;  and  that  on  the  said  2Sth  day  of  Jl/ay, 
&c.  they  resumed  the  redemption  of  their  bills,  notes  or 
other  evidences  of  debt,  in  specie  or  other  lawful  money  of 
the  United  States ;  and  have,  ever  since  that  time,  and  still 
do  continue  to  redeem  the  same,  in  manner  aforesaid  ;  and 
this,  they,  the  said  defendants,  are  ready  to  verify,  &c. 
wherefore,  &c.  {as  in  the  plea.) 

Issue  to  the  country  on  the  Island  2d  rejoinders;  and  Demurrer  to 
general  demurrer  to  the  Sd  and  last.  The  defendants  ^^^  ^  "*^ 
joined  in  demurrer. 

Tolce/I,  (attorney  general)  in  support  of  the  demurrer, 
made  the  following  points  :  1.  The  information  is  correctly 
brought  against  the  defendants,  by  their  corporate  style, 
for  the  purpose  of  obtaining  judgment  of  ousier,  or  of  sei- 
sin of  their  franchise  of  being  a  corporation,  for  neglect  or 
misuser.  2.  JVon  constatf  upon  the  information,  that  those 
who  have  assumed  to  act  as  such  corporation  under  the 
name  mentioned,  ever  were  a  corporation.  3.  The  infor- 
inatioD  is  good  at  all  events,  for  the  undue  exercise  of  the 
other  franchises  enumerated,  even  if  it  should  be  deemed 
objectionable  to  bring  it  against  the  corporation  by  its  cor- 
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UTICA,      porate  name,  for  usurping  (he  frnnchise  of  being  a  corpo* 
Auff.  1886.    ration.     And  since  there   have  been  pleadings  over,  and  a 
Th  P    Die    demurrer,  if  the  information  is,  on  the  face  of  it,  good  for 
▼.  any  part,  it  cannot  now  be  objected  to.     It  is  like  the  case 

i«u  ^  of  a  general  demurrer  to  a  whole  declaration  consisting  of 
several  counts,  one  count  being  good.  4.  The  replication 
sets  forth  sufficient  causes  of  forfeiture  ;  and  by  pleading 
aver,  if  there  are  any  defects  in  the  replication,  they  are 
cured.  5.  The  rejoinder,  as  far  as  embraced  by  the  demur- 
rer, admits  enough  to  forfeit  the  charter. 

A,  Van  Vechten^  contra,  stated  these  points:  1.  The 
information  against  the  defendants  as  a  corporation  is  bad  ; 
because  it  does  not  state  any  cause  of  forfeiture.  2.  Ttua 
defect  cannot  be  supplied  by  the  replication  ;  but  if  it  can, 
then,  3.  The  replication  is  bad  for  uncertainty. 

He  said,  so  far  as  the  information  seeks  a  forfeiture,  and 
a  fine  for  the  usurpation,  this  proceeding  is  in  the  nature 
of  a  criminal  prosecution.  The  plea  is  a  direct  answer. 
It  sets  forth  the  statute,  and  that  the  defendants  organized 
a  bank  under  it,  which  are  admitted  by  the  replication. 
This  destroys  the  gravamen  of  the  information.  If  so^ 
what  becomes  of  the  charge  that  the  defendants  exercis* 
ed  banking  operations,  without  warrant  or  authority  t 
Has  the  attorney  general  a  right  to  say,  in  his  replication, 
for  the  first  time,  '*  though  you  had  such  warrant,  yoa 
have  forfeited  iti"  A  forfeiture  is  not  to  be  presumed; 
and  it  must  be  made  a  substantive  ground  of  attack  in  the 
information.  It  must  be  expressly  charged  in  the  first  in- 
stance. The  defendants  are  not  bound  to  set  out  their  ti- 
tle, and  negative  a  forfeiture,  which  has  not  been  charged 
upon  them.  The  information  alleges  a  usurpation  only. 
It  is  good  for  so  much,  and  no  more.  This  being  met,  the 
whole  is  answered.  If  it  was  intended  to  go  for  the  for- 
feiture, the  precise  ground  should  have  been  stated,  with 
time,  place  and  circumstance.  (Commonwealth  v.  7%e 
Un,  F*  Ins.  Co.  in  ^ewburyport^  5  Mass.  Rep.  230.) 
This  case  shows  a  plain  distinction  in  the  proceedings  and 
judgment,  between  the  two  cases  of  usurpation  'and  for* 
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feilare.     In  the  former,  there  is  a  judgment  of  ouster,  in      uTioit 
the  latter,  of  seizure.     If  there  be  a  diflereDce  in  the  judg-    ^^^  '^^ 
ment,  with  what  propriety  can  it  be  pretended  there  should  •^^t^T^'^^ 
be  no  distinction  in  the  information  1  It  is  said  that  all  may         t. 
oome  out  in  the  course  of  the  pleadings.     But  suppose  the  ^^^^^iJiu^"*" 
defendants  do  not  chose   that  this  should  be  so :  suppose 
they  insist  on  having  the  true  cause  spread  upon  the  in- 
formation :  have    they  not  a  right   to  do  so?  In  England^ 
the  charters  of  incorporation  are   deemed  mere    private 
grants  ;  and  the  attorney  general  is  not  presumed  to  know 
either  of  the  grant  or  its   extent.     Not  so  of  the  corpora^ 
tion  in  question*     It  is  created  by  a  public  act.     Let  the 
attorney  general,   then,   state   precisely  the    nature  of  the 
act  which  has  produced  a  forfeiture.     There  being  no  such 
act  stated,  is  the  repUcation  consistent  with  the  informa- 
tion}   No.     It   is  a  departure.     The   information  admits 
the  corporate  existence  of   the  defendants.     The  replica- 
tion insists  on  a  forfeiture.     This  order  makes  the  latter 
Che  expositor  of  the  charge,  instead  of  the  information.     If 
it  be  insisted  that  the  act  of  1825,  {aui.  48,  ch.  325,  a.  7,) 
gives  a  scire  facia$^  or  quo  tforroii/o,  in  this  case  ;  the  an- 
swer is,  it  has  not  prescribed  the  form.     This  must  be  ac- 
eording  to  the  common  law.     Did  not  the  legislature  mean 
that  the  attorney  general  should  proceed  for  the  forfeiture 
itself  1  And  could  it  have  intended  that  he  may  do  this 
without  saying  so  in  the  information  1  Suppose  a  default 
for  want  of  a  plea  :  could  tlie  attorney  general  have  taken 
eucb  a  judgment  upon  this  information  as  the  statute  di- 
rects 1  No.    He  could  only  have  judgment  of  ouster  for  the 

usurpation. 

As  to  the  effect  of  pleading  over,  we  deny  usurpation  ; 
and  then  the  attorney  general  comes  and  shows  a  case  of 
forfeiture,  ta  which  we  rejoin.  We  say  this  is  a  depart* 
ure ;  which,  it  will  not  be  denied,  is  matter  of  substance, 
and  bad  on  general  demurrer.  And  it  follows,  that  it  is 
bad  after  pleading  over. 

The  replication  is  defective  in  itself  independent  of  the 
departare.     It  relies  upon  the  fratid,  &c.  of  the  defend- 

VoL.  VL  «7 
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UTiCA,     ante,  or   tbeir  officers^      Admit  the  fraud  of  the  officers  s 

Aug.  1826.    ^j^^  defendanlf  do  not  adroit  their  own  fraud.     The  frauds 

ThePeoDie    ^^  other   acts  charged   upon  the  officers,   will  not  work  a 

▼•         forfeiture.      What   these  acts   are,    does  not  appear.     No 

^^  ^'^  single  act  is   pointed  out.     Still,  the  defendants  may  show 

it  was  not  their  own  fraud. 

There  is  a  total  want  of  certainty  and  precision.  It  ia 
not  staled  whether  there  was  fraud,  or  mismanagement,  or 
neglect.  The  allegation  is  in  the  alternative.  We  cer- 
tainly admit,  by  pleading  over,  no  more  than  is  alleged. 
It  is  not  said  whether  the  fraud  was  wilful  and  actual,  or 
merely  constructive.  Which  of  these  alternative  partic- 
ulars  may  be  a  ground  of  forfeiture,  it  is  not  said.  It  may 
be  this,  that  or  the  other.  It  is  also  defective  in  not  spe* 
cifying  the  particular  acts  of  violation  or  omission.  To  say 
fraud  or  mismanagement,  is  not  enough.  The  cause  of 
forfeiture  does  not  consist  in  the  sound,  but  in  the  act. 

But  the  replication  is  answered  by  the  rejoinder.  Tho 
ground  of  forfeiture  is  the  defendants  continuing  their  op* 
erations  after  they  ceased  to  redeem  their  bills,  and  before 
they  resumed  specie  payments.  In  such  a  case,  the  act 
declares  the  forfeiture  of  the  charter  to  be  the  conse- 
quence. This  provision  is,  in  substance,  an  express  au- 
thority to  resume  their  banking  operations  whenever  they 
resume  their  payments.  The  object  was,  to  prevent  fur- 
ther issues  of  paper  while  they  were  unable  to  redeem  it ; 
and  it  is  always  a  good  answer,  that  they  have  followed 
the  directions  of  the  act.  If  there  be  a  limit  to  the  time 
during  which  they  may  forbear  business  and  forbear  pay- 
ment, who  is  to  judge  of  it  1  There  is  a  period  beyond 
which  the  charter  cannot  endure.  But  till  that  time  ar- 
rive, the  legislature  have  not  only  sanctioned,  but  they 
have  enjoined  a  cessation  of  all  banking  operations  under 
given  circumstances.  The  general  act  of  1825,  before  cit- 
ed, {secUon  6,)  has  limited  the  period  to  one  year.  If  the 
court  may  judge  of  the  time,  where  was  the  necessity  of 
this  legislative  interference? 

At  any  rate,  the  legislature  may  do  an  act  which  amounts 
to  a  waiver  of  any  forfeiture  of  this  kind  already  incurred. 


^ 
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And  have  they  not  done  so  by  passing  a  statute  which  de-      utica, 
dares  there  shall  be  a  forfeiture  by  certain  acts,  after  its   ^^-  ^^^' 
passage  ?  They  recognize  all  corporations  as  operative,  and    -^JT^^^ 
as  not  forfeited  bj  any  acts  of  omission   or  nonnser  as  to  t. 

which  there  was  no  limitation  of  time  before  the  act  passed.  ^'^^^^^ 

Indeed,  is  not  the  acquiescence  of  the  state  for  this 
length  of  time  without  any  prosecution,  in  itself,  a  sanc- 
tion to  the  bank,  in  the  resumption  of  their  banking  busi- 
ness 1 

TaleoU,  in  reply.  The  replication  does  not  depart  from 
the  information.  The  latter  is  not  inconsistent  with  the 
former.  True,  we  admit  the  corporation  to  have  existed  ; 
that  it  once  had  the  privilege  of  banking.  Neither  the 
information  nor  replication  deny  this.  But  in  the  replica- 
tion we  follow  out  the  subject,  and  allege  a  forfeiture. 
Having  forfeited  them,  their  exercise  is  the  usurpation  of 
which  the  information  complains.  Thus  the  case  goes  on 
according  to  the  course  of  pleading  in  ^lo  warranlo.  The 
information  asks,  by  what  authority  do  you  exercise  these 
privileges  1  They  say  we  should  ask  in  a  different  form  ; 
why  do  you  continue  to  exercise  them  1  Where  is  the  ma- 
terial difference  1  The  judgment  follows  the  nature  of  the 
case  as  it  appears  upon  the  pleadings,  whether  there  be  a 
default  or  verdict.  A  default  upon  the  information  would 
have  admitted  the  usurpation ;  though  not  perhaps  the 
reason  and  nature  of  it,  so  particularly  as  after  it  was  ex- 
plained by  the  replication.  The  statute  of  1825  (section 
7)  is  positive  that  the  corporation  shall  be  prosecuted  by 
fd.  /a.  or  information,  &c.  and  that  too  in  cases  of  forfeit- 
ure. This  information  follows  the  express  provisions  of 
the  act.  We  cannot  sue  a  corporation,  unless  by  its  cor- 
porate name.  An  action  against  the  individuals  would 
not  be  an  action  against  the  corporation.  The  objection 
that  there  is  a  departure,  would  apply  to  every  proceeding 
by  information  in  England.  There  is  no  difference  in  the 
mode  of  setting  forth  a  usurpation,  by  pleading,  whether 
it  arise  from  the  provisions  of  a  private  charter,  or  a  public 
act  of  the  legislature.     In  every  case  where  the  informa- 
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UTiCAf  lion  was  general,  and  the  defendant  juslified,  (and  it  is  so 
Aug.  1886.  jjj  every  English  case,)  the  courts  must  have  sustained  the 
The  Peonle    F<x^®®ding  on  grounds  which  are  applicable  here. 

▼.    ^  The  authorities,  however,  are  abundant,  that  the  defect! 

^^^^  "*^  of  the  information,  if  there   be  any,  are  cured  by  the  de* 

fendant's  pleading  over.     (8  John.   110.     Cro.    Car.  288. 

FritVs  case,  Cro.  Eliz.  68.     12  JVfod.  459,  466,  per  HoU^ 

Ch.J.) 

True,  the  replicaiion  is  in  general  terms ;  but  it  may  be 
added,  that  the  rejoinder  admits  all  that  is  stated  by  it: 
thus  presenting  the  question,  whether  a  disability  to  pay 
arising  from  the  fraud,  mismanagement,  or  neglect  of  the 
corporation,  or  its  agents,  is  a  ground  of  forfeiture.  It  ad- 
mits a  case  which  never  could  arise  from  honest  inability. 

It  is  said  the  acts  charged,  may  not  be  those  of  the  whole 
company.  I  will  not  stop  to  inquire  what  the  act  of  the 
company  is,  if  it  be  not  the  act  of  their  agent;  nor  wbeth* 
er  the  company  would  be  liable,  as  such,  on  a  note  made 
by  their  agent.  If  the  act  of  the  agent  is  not  to  be  cob^ 
sidered  cause  of  forfeiture,  it  is  difScult  to  see  how  the 
charter  can  be  forfeited,  either  by  nonuser  or  misuser ; 
cases  provided  for,  both  by  common  law,  and  by  the  stat* 
ute  of  1825.  Where  is  the  case  in  which  the  fraud,  mii» 
management,  or  neglect  has  been  the  act  of  all  the  indU 
viduals  of  a  banking  company  1  If  this  be  necessary,  when 
shall  we  find  a  case  in  which  the  charter  can  be  forfeited  1 
Wherever  an  agent  acts  within  his  powers,  his  is  the  act  of 
the  company ;  and  may  be  treated  as  such  to  all  intents 
and  purposes;  and  this,  whether  it  be  in  carrying  on  their 
business,  or  entirely  desisting. 

The  company  contend  for  allowing  them  time  to  lie  by^ 
in  a  dormant  state.  This,  it  is  said,  they  have  a  right  tq» 
under  the  lOih  section  of  the  act  of  incorporation.  (Ftd. 
$688.  39,  ch.  167,  f.  10,  13.)  But  the  13th  section  con* 
tains  the  only  provision  for  nonuser  with  impunity;  aod 
this  restrains  the  right  to  the  Ut  of  January^  1817.  Bat 
what  does  the  10th  seption  grant  1  That  the  defendaole 
may   lie  still  as  long  as  they  please  1    No  such  thiof» 
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Bat  if  tbey  do  stop  payment,  they  shall  not  issue  paper      utica, 
before  resuming  payment,  upon  pain  of  forfeiture.    The    ^^'  '®*^' 
legislature  soy,  "remain  dormant   as  long  as  you  dare,    xJl7p«opto 
without  resuming  payments  ;  and  we  leave  the  general  law  t. 

to  take  hold  of  you."     That  law  declares  nonuser  to  be  a  "^^^^^"f* 
cause  of  forfeiture.     The  legislature  add  another  cause  to 
the  list  of  misuser.     Does  it  follow  that  they  intend  to 
sanction  a  misuser  to  an  unlimited  extent  1 

The  rejoinder  denies  insolvency  ;  but  admiisa  temporary 
inability  to  pay  debts.  What  is  this  but  insolvency  1 
Whenever  one  l>ecomes  unable  to  pay  his  debts  according 
to  the  ordinary  course  of  business,  he  is  insolvent.  Here 
ibe  defendants  admit,  in  terms,  that  they  were  totally  in- 
•elTont,  for  a  long  time.  If  the  mere  act  of  making  pay* 
ment  is  an  answer,  the  defendants  may  defeat  any  proceed* 
ing  against  them  by  information  or  otherwise,  very  easily. 
All  they  have  to  do,  is  to  pay  a  trifle  at  their  counter ;  and 
plead  ity  either  as  a  general  bar,  or  puis  darrein  continuance^ 
according  to  the  time  of  the  payment. 

CuriOy  per  Savage,  Chief  Justice,  (after  stating  the 
pleadings.)  The  first  question  respects  the  sufficiency  of 
the  information.  Upon  thi^,  I  shall  only  remark,  that  the 
form  adopted  here,  is  the  same  which  was  used  in  the  ceU 
ebrated  case  of  the  city  of  London^  (3  Hargr^St.  Tr.  545,) 
and  which  was  there  adjudged  sufficient.  A  like  prece- 
dent  is  given  in  Rex  v.  nAmery^  (2  T.  R.  515.) 

I  am  perfectly  satisfied,  therefore,  with  the  form  of  the 
pleadings ;  and  shall  only  examine  the  question  presented 
by  the  demurrer,  on  the  merits  of  the  case;  that  is,  wheth- 
er the  bank,  having  become  insolvent  and  unable  to  redeem 
its  paper,  and  having  stopped  business  from  the  2d  uf  Jiily» 
1819,  till  the  Ist  of  October y  1824,  when  it  resumed  tha 
redemption  of  its  bills,  has,  thereby,  forfeited  its  charter. 

I  have  not  been  able  to  find  any  adjudication  which  de- 
iiies  what  nonuser  shall  amount  to  a  forfeiture.  Nor  is  it 
very  important  in  this  case,  as  it  must  be  decided  upon  the 
statute  granting  the  incorporation. 
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unci,  Tbe  tenth  section  enacts,  **  that,  if  at  any  time  after  the 

Aug.  !«•.    pagging  of  this  act,  the  said  PrendenL,  Directors  and  Com^ 
ThePaople   P^*"^  shall  refuse,  on  demand  being  made  at  their  bankinj^ 
▼•  house,  during  the  regular  hours  of  doing  business,  to  re« 

11,11,  ^^  deem  in  specie,  or  other  lawful  money  of  the  Uniiei 
SuUeSy  their  said  bills,  notes,  or  other  evidences  of  debt, 
iflsued  by  the  said  compny,  the  said  Prtsidenty  Direeton 
and  Company  shall,  on  pain  of  forfeiture  of  their  charter, 
wholly  discontinue  and  close  their  said  banking  opera- 
lion?,  either  by  way  of  discount  or  otherwise,  until  soch 
time  as  tbe  said  President^  Directors  and  Company  shall 
resume  the  redemption  of  their  bills,  notes,  or  other  evi- 
dences of  debt,  in  specie  or  other  lawful  money  of  the 
Uniled  States.  And  in  case  the  said  President^  DhreeUm 
and  Company  shall,  at  any  time  hereafter,  oflfend  against 
either  of  the  provisions  of  this  act,  it  shall  be  the  duty 
of  the  attorney  general  of  this  state,  by  information  or 
otherwise,  to  prosecute  the  said  company  for  such  offence; 
and  on  conviction  thereof,  their  charter  shall  be  deemed 
void." 

It  seems  the  legislature  anticipated  the  insolvency  of 
this  bank,  and  provided,  that  while  insolvent,  and  unable 
to  pny,  it  should  cease  doing  business  as  a  bank,  until  it 
should  be  able  to  redeem  its  paper,  or,  in  other  words,  be- 
come solvent.^  The  bank  did,  as  the  legislature  expected, 
become  insolvent ;  and,  according  to  its  charter,  stopped 
business  until  it  became  solvent  again.  At  the  commence- 
ment of  this  prosecution,  it  was  solvent,  doing  ordinary 
business,  and  redeeming  its  bills.  The  legislature  had  not 
then  declared  how  long  the  bank  might  suspend  business. 
They  have  since,  {sess.  48  eh.  325,  s,  6,  j^prtl,  21,  1825,) 
limited  that  indulgence  to  one  year ;  but  that  act  can  have 
no  effect  in  deciding  this  case. 

It  seems  to  me,  that  under  the  acts  in  force  when  thie 
information  was  filed,  it  is  a  sufficient  answer  to  say,  that 
the  bank  is  now  doing  business,  and  redeeming  its  bills ; 
that  it  had  a  right,  recognized  by  its  charter,  to  suspend 
business,  to  become  insolventt  or  unable  to  pay ;  and  thai 
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if  proceediogs  were  not  instituted  against  it  till  it  became      utica, 
solvent,  the  right  to  prosecute  for  a  forfeiture,  had  ceased.       ^^'  i^^« 

Had  the  insolvency  continued  till  the  prosecution  was 
commenced,  the  forfeiture  would  have  been  irremediable; 
but  the  defendants,  having  resumed  the  redemption  of  Wimlo^Ank! 
their  bills,  and  thereby  shown  their  solvency  ;  and  having, 
in  the  mean  time,  complied  with  their  charter,  by  discontin- 
uing banking  operations,  it  is  now  too  late  to  complain  of 
an  insolvency  which  no  longer  exists. 

The  defendants  are  entitled  to  judgment  on  the  demur- 
rer. 

Judgment  for  the  defendants. 

N.  B.  WooDWORTH,  J.  did  not  give  any  opinion  as  to 
the  effect  of  filing  on  information  before  the  resumption 
of  payment.  And  see  the  next  case,  where  he  delivers  an 
opinion  upon  a  similar  replication,  but  does  not  recognize 
the  doctrine,  that  filing  an  information  would  takeaway  the 
right  of  the  bank  to  resume  payment.  He  there  says, 
there  must  be  sotnething  more  than  mere  insolvency ;  that 
there  must  be  a  total  nonuser  to  work  a  forfeiture.  And 
he  repeats  and  enforces  the  same  proposition  in  the  next 
case.  The  People  v.  The  Bank  of  Hudson, 


The  People  of  the  State  of  New-York  against  The 
President,  Directors  and  Company  of  the  Bank 
OF  Washington  and  Warren. 

Intolreoey 

On  information  in  nature  of  a  quo  warranto.  Tlie  plead-  and  refosai  to 
iD^  were  nearly  the  same  in  this,  as  in  the  preceding  case  {Jf^gpiJi  ^ 
of  The  People  v.  The  Bank  of  Jfiagara,  (ante,  196.)  The  other  lawftil 
information  was  filed  in  both  cases  at  the  same  lime  ;  and  mandf&c!are 
the  difference  in  the  pleadings  will  appear  by  a  summary  "°^  ®^  ^??" 
of  them  given  in  the  opinion  of  the  court.  Uie  act,  (»t$$. 

40,  eh.  186.) 
ineorporatjng  The  President,  Directors  and  Company  of  the  Washington  and  Warren 
Bank,  a  ground  for  an  information  in  nature  of  a  quo  warrayito,  or  other  proceeding,  to  oust 
tbem  of  their  corporate  rights. 
To  work  such  fotfeiture,  there  must  be  a  total  nonuser.  Per  Woodwortkt  J» 
The  statute  (ffss.  48,  ck.  3S5,  s.  6,)  passed  .tfpri/ 1, 18S5,  is  prospective  in  its  operation 
M  to  the  canset  of  finfeiuire ;  but  not  ezclusiTely  so  as  to  the  remedy. 
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UTiCA,  Takott,  (attorney  general,)  in  support  of    the  demur- 

Aug.  18M.    ^^p^  made  the  same  points  ns  in   The  People  v.  The  Bank  of 

The  People    •^^g<*ra ;  and  also  insisted  on   the  special  causes  ofde- 

7-       .  murrer  mentioned  by  the  court.     He  cited  5  Jtlciss.  Rep. 

Wa^C^k.^30;  \2  Mod.  19;    19  JoAn.  456;  4  Mod.bS;  2  Shorn. 

278,   9;     Skin.   310;     Com.    Dig.  Franchises^   {G.   3;) 

LawsJ^T.    Y.   sees.   40,  ch.    185,  f.  5;    4  JoAn.  457,460; 

1    Phil.  Ev.  1 63,  and   cases  there  cited  in   the  notes,  ed.  of 

1820;    6    T.  R.  265;  2  jSatmd.   291,  a;  and  2   Kyd.  m 

Corp.  497. 

£.  F.£u/Zer  and  .d.  Spencer,  contra,  cited  19  John.  349; 
Lotcj  JV*.  F.  9659.  40,  cA.  185,  9.  10 ;  1  Hopk.  Ch.  Rep.  354^ 
SCO ;  5  JoAn.  Ch.  Rep.  366  ;  19  JoAn.  456,  474 ;  20  John. 
404 ;  1  Chit.  PI.  586. 

One  question  made  by  the  defendants,  in  addition  to 
those  which  were  raised  in  The  Peoples.  The  Bank  of 
Jfiagara,  was,  whether  the  remedy  should  not  have  been 
by  a  set.  fa.  instead  of  an  information  in  nature  of  a  quo 
warranto. 

Curia,  per  Woodworth,  J.  This  is  an  information 
filed  by  the  attorney  general,  alleging  that  The  Presideni^ 
Directors  and  Company  of  the  Bank  of  Washington  and 
Warren,  without  any  warrant,  grant  or  charter,  have,  for 
more  than  six  months,  used,  and  still  do  use,  certain  liber- 
ties, privileges  and  franchises,  in  the  information  set  forth  ; 
and  praying  that  process  may  be  had  against  them,  to 
answer  by  what  warrant  they  claim  to  use  and  enjoy  these 
privileges,  &c. 

The  defendants  plead,  that  on  the  7/A  of  Jlpril,  1817, 
by  an  act  of  the  legislature,  they  were  constituted  a  body 
politic,  by  the  title  mentioned  in  the  information,  to  con- 
tinue till /anuory  1,  1832;  that  by  the  provisions  of  the 
act,  they  continue  to  be  a  body  politic  and  corporate ;  and 
are  entitled  to  use  all  the  rights,  privileges  and  franchises^ 
allowed  to  them  by  the  act ;  by  virtue  of  which,  for  all 
the  time  in  the  information  mentioned,  they  have  uaed^ 
and  still  do  use,  the  liberties,  privileges  and  franchises  of 
being  proprietors  of  a  bank,  for  the  purpose  of  iwuixig 


OF  THE  STATE  OF  NEW-YORK.  tlS 

noCefl^  recemng  depotitSi  making  discounts,  and  transact-     ittica, 
ing  oilier  businessy  which  incorporated  hanks  may  lawfully    ^^'  '^^ 
IraDsaet,  by  virtue  of  their  respective  acts  of  incorporation ;   *r^rp60Dlt 
and  also  of  actually  issuing  notes,  receiving  deposits,  mak-  v. 

ing  discounts,  and  carrying  on   banking  operations,  and  WarraflKlfc 
other  monied  transactions,  which  are  usually  performed  by 
incorporated  banks;  and  claim  the  right  conferred  on  them 
by  the  act  to  have  and  use  all  these  privileges,  &c. ;  con- 
cluding with  a  traverse. 

The  plaintiffs  replied,  by  separate  replications,  several  dis- 
tinct matters. 

Firtif  that  the  defendants  did  wilfully  and  negligently 
so  transact  tbe  affairs  of  the  corporation,  that  on  the  \$t  of 
January,  1818,  the  total  amount  of  debts  due  by  the  cor- 
poratioDy  over  and  above  the  specie  deposited  in  the  bank, 
did  exceed  three  times  the  sum  of  the  capital  slock  sub- 
scribed and  actually  paid  in. 

SeeonHyt  that  the  defendants  refused,  on  demand,  to  re- 
deem in  specie,  or  other  lawful  money,  the  bills,  notes  and 
evidences  of  debt  issued  by  them  ;  and  that  they  did  not 
wholly  discontinue  and  close  their  banking  operations,  un- 
til such  time  as  they  resumed  the  redemption  of  their  bills, 
notes,  and  other  evidences  of  debt ;  and  before  they  re- 
eomed  the  redemption  of  them,  they  received  deposits,  dis- 
counted notes,  and  issued  promissory  notes. 

On  these  replications,  issues  are  joined  to  the  country. 
Tkbrdk/f  the  plaintiffs  reply,  that  after  the  defendants 
bad  entered  on  the  business  of  banking,  to  wit,  on  the  id 
of  JMisjft  1818,  large  amounts  of  their  bills,  notes,  and  oth- 
er evidences  of  debt,  had  been  put,  and  then  were  in  cir* 
eolation ;  and  while  so  in  circulation,  fry  the  frauds  neglect, 
mr  aiiffiiaiuigMieiil  of  the  defendants,  or  of  eame  or  aU  of  their 
^fieen  or  agents,  they  became  wholly  insolvent,  and  unable  to 
fodeem  their  bOls  m  specie  or  other  lawful  money  ;  and  on  that 
iay^  dieemUinMed,  and  dosed  their  banking  operations;  and 
fhm  thai  Hme,  unM  the  Ut  of  July,  1824,  neglected  to  resume 
Iksir  buriness^  by  way  of  discount  or  otherwise* 
Vol.  VI.  «8 
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UTicA,  The  defendants  rejoin^   admitting  iheir  inability  to  re- 

Aug.  18««.    jggj^  ^heir  notes  in  circulation  ;  and  that  I  hey  discontinued 

The  People    and  closed  their  banking  operations,  as  alleged  in  the  laat 

„  ,7'       .  replication  :  and  they  then   plead,  that  they  did  not^  by  the 

y^wnoB^jak.  fraud,  neglect  or  m%$fnanagement  of  the  defendants^  or  of  some^ 

or  ally  or  any  of  their  officers  or  agents,  become  wholly  msolveni^ 

or  unable  to  redeem  their  biUs,  4^c.  in  circulation,   in  specie  of 

other  lawful  money. 

To  this  rejoinder,  the  plaintiffs  demur ;  and  assign  for 
cause, 

1.  That  it  attempts  to  put  in  issue  an  immaterial  ques- 
tion, to  >vit,  whether  they  became  insolvent  by  reason  of  the 
fraud,  &c.  set  forth  ;  whereas,  it  is  immaterial,  whether  the 
insolvency  was  occasioned  by  fraud  or  not. 

2.  Because  the  rejoinder  is  a  negative  pregnant ;  as  by 
averring  that  the  insolvency  was  not  by  reason  of  such 
fraud,  &c.  it  admits  they  did  become  insolvent,  and  unabis 
to  redeem,  for  some  other  reason. 

The  defendants  join  in  demurrer. 

It  was  slated  on  the  argument,  by  the  defendants'  coun* 
sel,  that  no  objection  would  be  taken  to  the  form  of  the  in- 
formation. 

If  the  replication  is  good,  independent  of  the  causes 
which  it  assigns  for  the  insolvency,  the  rejoinder  is  then 
bad,  for  the  reasons  given  by  the  special  causes  of  demur- 
rer. If  the  allegation  that  ihe  insolvency  was  occasioned 
by  fraud,  &c.  is  immaterial,  the  averment  of  ihe  existence 
of  such  insolvency,  and  not  the  cause  thereof,  was  whatlbe 
defendants  were  bound  to  answer ;  and  on  this  ground  tbe 
rejoinder  is  bad.  If^  however,  it  was  material  to  allege  in 
the  replication,  that  the  insolvency  was  produced  by  frauds 
&c.  then  the  rejoinder  is  good  ;  for  it  negatives  material 
facts,  to  wit,  the  causes  of  insolvency  ;  and  on  this  ground 
cannot  be  considered  a  negative  pregnant,  although  it  im* 
plies  that  the  insolvency  was  owing  to  other  causes. 

The  material  question  is,  whether  the  replication  be  good 
in  substance. 

The  act  to  prevent  fraudulent  bankruptcies,  passed 
•9fml  21,  1826,  is  prospective  in  its  operation.     Its  eflfect, 
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UTicA,      been   sufficient   cause  for  dissolving  ihe  corporalioiit   bad 
Aog.  iwa.    ^he  loth  section  in  the  act  of  incorporation   been  omitted. 
,J;^^Y^^    I  entirely  subscribe  to  the  doctrine  in  Ske  v.   Bloom^  (!• 
T.  John.  456.)     Suffering  an   act  to  be  done  which  destroys 

Wiima^iinl^  the  end  and  object  for  which  a  corporation  is  inslitutad, 
must  be  regarded  as  equivalent  to  a  direct  surrender.  U 
cannot  then  answer  the  end  of  its  institution,  and  is  there* 
by  dissolved.  {4  Mod.  ^.  12  Mod.  19.  4  Com.  Dig. 
S72,  Franchises,  (G.  3.)  In  Slee  v.  Bloom,  considera- 
ble stress  is  laid  on  (he  fact,  that  it  was  not  pretended  the 
corporation  hoped  or  expected  to  resume  its  functiont. 
In  this  case,  the  operations  of  the  bank  were  discontinued 
for  a  time,  and  again  commenced,  before  the  filing  of  the 
information*  Insolvency  is  admitted  on  the  2d  of  Mmf, 
1818  ;  but  it  no  where  appears  how  long  it  continued.  li 
does  not  necessarily  follow  that  the  insolvency  continued 
six  years,  or  even  one  year.  Much  would  depend  on  tb^ 
ability  of  the  debtors  to  the  bank.  They  might,  on  a  par* 
ticular  day,  be  unable  to  take  up  their  paper,  or  even  be 
wholly  insolvent;  and  yet,  within  six  months  or  a  year^ 
thereafter,  retrieve  their  circumstances,  and  meet  their 
engagements  at  the  bank.  Such  an  occurrence  might  re* 
store  the  bank  to  solvency.  I  cannot,  therefore,  asseiii 
to  the  proposition,  that  insolvency  merely,  at  a  particular 
time,  however  produced,  is  good  cause  for  disolving  the 
corporation.  Its  continuance  must  be  such  as  to  afford 
substantial  ground  to  consider  the  object  for  which  the 
institution  was  created,  as  defeated. 

Waiving,  however,  the  question,  how  long  the  ineoU 
yency  must  have  continued  to  work  a  dissolution,  the  aa» 
swer  here  is,  that  its  continuance  is  not  alleged.  The  re* 
fusal  to  pay,  unless  arising  from  continued  insolvency,  i% 
in  my  apprehension,  no  ground  of  forfeiture.  The  reme- 
dy of  (he  creditors  would  seem  to  be  by  action.  As  to 
suspending  operations,  that  may,  in  some  cases,  be  a  pru- 
dent and  justifiable  measure  ;  and  consistent  with  the  uhU 
mate  solvency  of  the  bank.  There  must  be  a  total  non^ 
user,  to  be  a  ground  of  forfeiture.     For  aught  that  appears. 
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ihis  corporation  may  have  contiuued  to  sue  for  debts,  and  utica, 

elect  their  officers,  ^^'  ^®^- 

Whether  an  information  is  the  proper  remedy,  it  is  un*  xhe  People 

necessary  to  inquire;  the  court  being  of  opinion  that  no  v  If  Hud 

cause  of  forfeiture  appears  on  these  pleadings,  and  conse-  eon. 
quently  that  the  defendants  are  enlided  to  judg.nent  on  the 
demurrer,  for  ihat  cause. 

Judgment  for  the  defendants. 


Th£  People  of  the  State  of  New-York  against  The 
President,  Directors  akd  Company  of  the  Bank 
OF  Hudson. 

On  information  in  nature  of  a  quo  warranto.  The  in-  An  informa- 
formation  was  filed  at  the  same  time,  and  was  in  the  same  «r  1' *"  ""''H!!! 
words,  fmUoHs  mutandis^  as  those  in  the  two  preceding  cases  ranto  against 
of  The  Peopk  v.  The  Bank  of  ^agara^  and  Tlie  Same  t.  ^  "^TOm^'hy, 
The  Bank  of  Washington  ^  Warren,  {ante,  196,  21 1.)  The  '•^J^i"f^*^f  ^^ 
paiticulars  in  which  the  subsequent  pleadings  differ,  will  franchiaet,  on 
be  found  stated  in  the  opinion  of  the  court,  where  a  sum-  fj^^^**  ^^ 
mary  of  all  the  pleadings  is  given,  sufficiently  full  to  render  nonuser,  kc 
any  statement  of  them  here  unnecessary.  SilLt       the 

It  will  be  there  seen,  that  the  defendants  demurred  spe-  company    in 
cially  to  one  of  the  replications  interposed  by  the   attorney  name. 
general.  The    judg. 

^  mentwajucig- 

The  plamtiffs  joined  in  demurrer.  mem  of  leiz- 

ure. 

C.  Busknelly  in  support  of  the  demurrer.  rights *may*be 

forfeited      by 

Talcoll,  (attorney  general)  contra.  nonueer      or 

misueer. 

Suffering  an 
act  to  be  done 
wbicb  dettroyi  Uke  end  and  object  for  which  a  corporation  was  instituted,  is  equiTalent  to 
•  surrender  of  its  corporate  rights. 

As  where  an  incorporated  tmnk  becomes  insolvent ;  and  assigns  so  much  of  its  property 
lo  Irusteea  for  Uie  purpose  of  paying  its  debts,  as  to  prevent  its  resumption  of  banking 
buaiiiess. 

And  the  attorney  general  may,  on  an  information  in  nature  of  a  quo  warranto,  reply  such 
anignment  iBgeaersI  terms;  without  saying  in  particular  how  much  was  assigned,  or  its 
value ;  or  how  much,  or  what  value  was  necessary  to  disable  the  bank  from  resuming  its 
operations. 
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UTiCA,  CuriOy  per  Woodworth,  J.     This   is  an  information  in 

Aug,  1826.    nature  of  a  quo  warranto.     The  defendants  plead,  that  by 

The  People    ^"  ^^^  passed  March  25,  1808,  they  were  incorporated  as 

▼.  a  bank ;  which  act  was  subsequently  continued  in  force 

,011,  ^  '  until   (he   \st   Tuesday  of  June^   1832  ;    that  by  virtue  of 

these  acts,  they  are  a  body  corporate,  and  entitled  to  do 

all  lawful   acts  allowed  by  the  statutes  of  incorporation ; 

concluding  with  a  traverse  of  the  usurpation  alleged  in  the 

information. 

The  plaintiffs  reply,  that  on  the  IWof  Jlugust^  1819,  the 
debts  of  the  corporation  over  and  above  the  specie  then 
actually  deposited,  exceeded  three  times  the  sum  of  tbe 
capital  stock  subscribed.  On  this,  the  defendants  have 
taken  issue  to  the  country. 

The  plaintiffs  reply,  secondly^  that  on  the  215/  of  w9u- 
gustf  1819,  large  amounts  of  bills,  notes  and  evidences  of 
debt  of  the  defendants,  had  been  put  in  circulation.  And 
on  the  day  last  mentioned,  the  defendants,  by  the  fraud, 
neglect  or  mismanagement  of  them,  or  some,  or  all  of  their 
officers  or  agents,  became  wholly  msolv^tt,  and  uncAle  to 
redeem  their  bills,  ^c. ;  whereupon  the  defendants  dis- 
continued their  banking  operations,  either  by  way  of  die- 
count  or  otherwise ;  and  on  the  day  and  year  last  aforesaidf 
assigned  and  transferred  so  much  of  their  property  to  truer 
tees,  in  trust  for  the  payment  of  their  debts,  as  to  render 
themselves  incapable  of  contintdng  their  banking  opercUiontf 
according  to  the  intent  of  the  statutes  of  incorpora- 
tion. 

To  this  replication,  the  defendants  have  demurred ;  and 
assign  several  special  causes  of  demurrer. 

It  is  objected,  in  the  first  place,  that  the  information  be- 
ing against  the  defendants  by  their  corporate  name,  is  bad. 
To  this  it  may  be  answered,  the  information  is  merely  de- 
scriptive. It  is  not  an  affirmation  that  the  defendants  are 
a  corporation ;  but  that,  by  the  name  of  The  President,  Di- 
rectors and  Company  of  the  Bank  of  Hudson,  or  using  that 
name,  they  have  done  the  acts  in  the  information  alleged. 
And  it  then  calls  on  them  to  answer,  by  what  authority. 
Besides,  the  statute  authorizes  proceedings  against  the  cor- 
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poralion.     The  judgment  roiipl  be  against  the  corporate      utica, 
name.     A    corporation,   created  by  the   legislature,   may    ^^'  *®**- 
lose  its    franchiECs  by  a  misuser  or  a  nonuser  of  them-  xtTV^^ 
Tbey  may  be  resumed  by  the  government  under  a  judg-         t. 
ment  upon  a  quo  warranto^  to  ascertain  and  enforce  the 
forfeiture.     (9    Cranchy  51.)     The  judgment  to  be  given 
is  a  judgment  of  seizure,  w  hich  produces  a   dissolution  of 
the  corporation. 

I  perceive  no  substantial  difficulties  in  the  plaintiffs* 
way,  as  to  form.  The  material  question  is,  whether  (he 
replication  is  good  in  substance.  For  the  reasons  given 
in  The  Peojde  v.  The  Bank  of  Washington  ^  Warren^ 
I  am  of  opinion  that  the  mere  fact  of  insolvency  at  a  par- 
ticular time,  however  produced,  is  insufficient.  For  aught 
that  appears,  if  the  pleadings  go  no  farther,  the  bank  may 
have  subsequently  become  solvent.  It  ought  to  appear 
affirmatively  that  the  insolvency  continued  ;  or  if  it  did  not 
continue,  then  that  the  defendants  subsequently  became 
solvent,  and  notwithstanding,  ceased  to  exercise  the  fran- 
chises granted.  So  also  with  respect  to  the  fact  that  the 
defendants  ceased  to  exercise  banking  operations,  for  the 
time  in  the  replication  stated.  Enough  is  not  shown,  in 
the  statement  of  that  fact,  to  warrant  a  judgment  that  the 
corporation  is  dissolved.  We  cannot  say  that  the  discon- 
tinuance  was  not  justifiable.  It  may  have  been  a  prudent 
and  necessary  measure.  The  bank  subsequently  to  nAu- 
gvft,  1819,  may  have  become  solvent.  The  stale  of  the 
funds  may  have  been  so  disposed  as  to  be  incapable  of  be- 
ing realized ;  and  not  to  have  permitted  the  defendants 
with  safety  to  resume  their  business.  If,  indeed^  the  sus-  . 
pension  was  the  consequence  of  continued  insolvency  ;  or, 
afterwards  on  becoming  solvent,  if  the  defendants  had  still 
continued  to  suspend  banking  operations,  I  apprehend  the 
right  to  dissolve  the  corporation  would  be  established. 

There  is,  however,  another  fact  alleged,  which,  if  well 
pleaded,  will  sustain  the  prosecution.  It  is.this  :  that  the 
defendants  assigned  and  transferred  so  much  of  their  prop- 
erty to  trustees  as  to  render  themselves  incapable  of  con- 
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record  in  the  office  of  the  said  surrogate,  doth  and  may 
^'  more  fully  appear.  And  whereas  the  said  Mner  and 
LydiOj  having  neglected  and  refused  to  perform  the  said 
order  and  decree,  and  to  pay  the  sum  therehy  adjudged  to 
the  said  plaintiff,  and  the  said  judgment,  order  and  decree 
remaining  in  full  force,  not  annulled  or  reversed  in  any 
way,  the  snid  plaintiff,  for  having  execution  of  the  said  or- 
der, judgment  and  decree,  afterwards,  to  wit,  on  the  8/A 
day  of  JVoocmfrer,  A.  D.  1824,  sued  and  prosecuted  out  of 
the  said  court  of  the  said  surrogate,  before  the  said  surro- 
gate, according  to  the  form  of  the  statute  in  puch  case  made 
Vid.9tai.  and  provided,  (a)  a  certain  process  or  execution  upon  the 
I  u!^^*  ^^^^  judgment  and  decree,  against  the  said  Jlbner  Brisiol^ 
«.  448.  directed  to  the  sheriff  of  the  county  of  Columbia^  by  which 
said  writ  or  process,  the  said  sheriff  was  commanded  to  take 
the  said  Mner  Bristol,  if  he  should  be  found  in  his  baili- 
wick, and  him  safely  imprison,  until  he  should  perform 
the  said  sentence  and  decree,  or  until  he  should  be  deliv- 
ered by  due  course  of  law-  Which  said  writ,  afterwards, 
and  before  the  delivery  to  the  said  sheriff  of  the  county  of 
Columbia^  aforesaid,  to  be  executed  as  hereinafter  mention- 
ed, was  duly  endorsed,  with  a  direction  to  the  said  sheriff, 
requiring  him  to  receive  78  dollars  and  64  cents,  and  inter- 
est, from  the  9th  of  ^ovembeTy  1823,  and  2  dollars  and  13 
cents,  surrogate's  fees  of  the  said  attachment  or  process, 
liesidcs  sheriff ^s  fees,  and  which  said  writ  or  process,  so  en- 
dorsed as  aforesaid,  afterwards,  to  wit,  on  the  10/A  day  of 
^^ovember^  1824,  to  wit,  at  Hudson,  in  the  county  afore- 
said, was  delivered  to  the  said  Samuel  E.  Hudson,  who 
then  was,  and  still  is,  sheriff  of  tlie  county  of  Columbia, 
aforesaid,  to  be  executed  in  due  form  of  law.  By  virtue 
of  which  snid  writ  or  process,  and  of  the  said  endorsement 
so  made  thereon  as  aforesaid,  the  said  Samuel  E.  Hudson, 
60  being  sheriff  of  the  county  of  Columbia,  aforesaid,  af- 
terwards, to  wit,  on  the  18^A  day  o(  December,  A.  D.  1824, 
and  within  the  bailiwick  of  the  said  sheiiff  of  the  county  of 
Columbia,  aforesaid,  to  wit,  at  Hillsdale,  in  the  snid  coun- 
ty, took  and  arrested  the  said  ^bner  Bristol,  by  his  body, 
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ifid  then  and  ibere,  by  virtue  of  the  said  proceifs,  and  of      utica, 
the  said   endorsement  so  made  thereon^  as  aforesaid,  had    ^^  '^*^* 
Aid  detained  him  in  his  custody  for  the  said  sum  of  78  dol- 
krs  and  64  cents,  and  interest  from  the  9/A  of  ^ovember^ 
1823,  and  2  dollars  and   IS  cents,   surrogate's  fees  of  the 
mid  attachment  or  process,  besides    sheriff's  fees,  so  en- 
dorsed on  the  said  writ  or  process,  as  aforesaid,  and  kept 
lod  detained   him   in  his  custody,  from  thence,  until  the 
■lid  defendant,  so  being  sheriff  of  the  county  of  Columbiay  as 
aforesaid,  afterwards,  to  wit,  on  the  said  ISlAday  of  Decern- 
IfT,  A..  D.  18£4,  at  the  city  of  Hudsariy  in  the  county  afore- 
said, without  the  leave  or  h'cense,   and  against  the  will  of 
ibe  said  plaintiff,    voluntarily  suffered    and   permitted  the 
said  Jlbner   Bristol  to  escape   and  go  at  large.     And  the' 
said  Mner  Bristol  did  then   and    there  escape  and  go  at 
large,  wheresoever  he   would,  out  of  the  custody  of  him, 
the  said  defendant ;  he  the  said   defendant,  so  then  being 
sheriff  of  the  county  of  Columbia^   aforesaid  ;  and  the  said 
sum  of  78  dollars  and  64   cents,  with  interest  from  the  9/& 
of  ^ovember^  1823,  and  the  said  sum  of  ft  dollars  and  13 
cents^  surrogate's  fees  of  the  said  process,  so  endorsed  on 
the  said    writ  or  process  as  aforesaid,  being  then  and  siill 
wholly   unpaid  and  unsatisfied  to  the  said   plaintiff,  to  wit, 
at  HUlsdakf  in  the  county  of  Columbia^  aforesaid,  where- 
by,"  &c. 

The  second  count  was  substantially  the  same,  except 
that  it  was  for  an  involuntary  escape.  It  set  forth  a  cer- 
tain judgment  or  decree,  &c.  as  a  certain  other  judgment 
or  decree,  but  then  dropped  the  word  other,  and  referred 
to  this  judgment  or  decree,  by  the  words  said.  It  men- 
tioned the  execution  as  one  upon  the  said  last  mentioned 
judgment,  ^c.  and  then  referred  to  the  execution  by  the 
word  said. 

General  demurrer  and  joinder* 

D.  B.  TaUmadge,  in  support  of  the  demurrer,  took 
five  exceptions .  1.  That  the  execution  should  have  issued, 
both  against  administrator  and  administratrix. 
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UTiCA,  tinuing  iheir  banking  operations.    This  fact,    if  conceded, 

Auff.  i8M.  presents  a   case    falling  within  the  general    principle  laid 

The  Peopla  ^own  in  Slee  v.  Bloomy  {\9  John.  456;)  that  the  suffer^ 

V-  ffur   on  act  to   be  done,  which  destroys   the  end   and  obied 

Bttntr  of  Had*  'if  j 

•OR.      '  fa^  which  the  corporation  was  instituted^   must  be  regarded  a$ 
equivalent  to  a  direct  surrender. 

But  it  is  contended  that  this  part  of  the  replication  pre- 
sents a  question  of  law,  as  to  how  nnuch  property  must 
be  assigned  in  order  to  incapacitate  the  defendants  from 
continuing  their  banking  business  ;  and  upon  this  the  jury 
would  have  to  pass,  if  issue  were  taken  on  the  allegation 
thus  stated. 

The  answer  to  the  objection  seems  lobe,  that  the  plain* 
tifis  are  not  presumed  to  know  the  exact  amount  of  prop* 
erty  assigned.  It  is  a  fact  resting  in  the  knowledge  of  the 
defendants.  It  was  competent  for  them  to  rejoin  that  no 
assignment  was  made  ;  or  that  the  assignment  did  not  ex- 
ceed a  certain  specified  amount :  upon  which  issue  might 
be  taken. 

We  are  of  opinion  that  the  plaintiffs  are  entitled  to  judg- 
ment on  the  demurrer ;  with  leave  to  the  defendants  to 
withdraw  the  demurrer,  and  rejoin. 

Judgment  accordingly. 
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ry  to  give  juriediclion;  and  it  may  then  svLy^  taliter  prO" 
cessum  Jidtf  ^c.  Such  summary  proceedings  are  contrary 
to  the  course  of  (he  common  law.  The  surrogate's  court  is 
entirely  a  creature  of  the  statute.  It  should  be  shown  to 
the  court  affirmatively,  therefore,  thai  the  surrogate  had 
power  to  make  the  decree ;  that  the  facts  upon  which  he 
acted,  gave  him  jurisdiction  of  the  subject  matter,  and  of 
the  persons  before  him. 

There  is  nothing  in  the  last  objection,  that  the  counts  of 
the  declaration  are  repugnant. 

The  defendant  is  entitled  to  judgment  on  the  demurrer, 
with  leave  to  the  plaintilf  to  amend  on  payment  of  costs. 

Judgment  for  the  defendant. 


UTICA, 
Aug.  1686. 


Hale  against  Andrus. 

Assumpsit  on  a  parol  promise  of  indemnity,  tried  at  the     H.  and  oth- 
Jefferson  circuit,  December   20<A,   1825,   before    Williams,  B^ctiesioTB* 

a  deputy  she- 
riff, to  A.,  the  aheriff;  and  then  A.  promised  H.,  that  if  he  would  l)ecome  surety  for  him, 
A.,  as  sheriff,  he  would  indemnify  H.  against  his  suretyship  for  B. — H.  accordingly  became 
sorely  for  A. — A.  was  afterwards  sued  for  B.*8  wrongfully  taking  the  goods  of  one,  on  a)l. 
/«.  against  another ;  and  U.  and  his  co-sureties  for  B-,  with  A.'s  knowledge,  defended  the 
suiCy  brought  a  writ  of  error,  and  reversed  one  judgment  against  A. ;  defended  another  suit 
against  A.  for  the  same  cause  ;  brought  error ;  but  the  judgment  was  affirmed  ;  and  all  this 
with  A.'s  knowledge;  in  which  U.  ex(>Gnded  moneys  in  retaining  an  attorney  and  defend- 
ing the  suit,  and  prosecuting  the  writ  ol^  error ;  in  an  action  by  EI.  against  A.  on  his  promise 
of  indemnity ;  hild^  that  he  might  rccoTcr  the  moneys  thus  expended  ;  for  A.*s  consent  to 
the  expenditure  might,  under  the  circumstances,  be  presumed. 

The  declaration  was,  that,  in  consideration  that  H.  would  become  surety  for  A.,  he  (A.) 
would  indemnify  H.  against  being  surety  for  B. ;  and  averred  that  H.  did  become  surety 
for  A.  ;  the  proof  was,  that  A.  said  to  one  witness,  that  be  had  agreed  to  indemnify  H.  in 
consideration  of  his  becoming  bail ;  and  to  another  witness,  and  at  another  time,  that  in 
consideration  that  li.  had  become  ^ail  for  him,  he  had  agreed  to  indemnify  H.  as  bail  for 
B. ;  held,  that  thft  first  admission  supported  the  declaration;  and  though  both  witnesses 
were  H.*s  he  might  reject  tlie  second  admission,  und  rely  on  the  first ;  and  that  A.  could 
not  avail  himself  of  his  own  admission  to  the  second  witness,  to  contradict  the  admission  to 
the  first. 

To  a  declaration  on  promises  of  indemnity,  the  defendant  pleaded  a  former  recovery  on 
the  same  promises  ;  the  plaintiff  replied  that  the  recovery  was  on  other  and  different  pro- 
mises ;  and  prayed  judgment,  because  the  defendant  had  not  answered  (he  promises  thus 
newly  assigned  ;  the  defendant  rejoined  non-assumpsit  to  the  promises  so  newly  sssigned; 
and  on  the  trial  no  record  of  the  former  recovery  was  produced  ;  and  objection  was  taken 
that  the  ontu  lay  on  the  plaintiff,  to  avoid  the  plea  by  sustaining  the  replication  ;  on  ver- 
dict at  the  circuit  for  the  plaintiff,  subject  to  the  opinion  of  the  supreme  court,  on  this,  among 
other  points,  that  court,  being  with  the  plaintiff  on  the  other  poinu,  heldf  that  the 
Urae  on  this  plea  was  informal,  but  amendable  after  verdict ;  that  th^  replication  admiw 
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C.  Judge  ;  when  a  verdict  was  taken  for  the  plaintiff  8ub« 
ject  to  the  opinion  of  this  court. 

The  declaration  contained  two  counter.  The  first  count 
was,  that  on  the  ISlh  of  Marchj  1816,  the  plaintiflT^  hav- 
ing, with  others,  become  surety  by  bond  to  the  defendant, 
then  sheriff  of  Jefferson  county,  for  one  BeaUs^  his  depu* 
ty ;  afterwards,  on  the  6lh  of  September^  1817,  the  de« 
fendant,  in  consideration  thai  the  plaintiff  would  then  be- 
come surely  by  bond  for  the  defendant,  as  sheriff,  promis- 
ed the  plaintiff  to  indemnify  and  save  him  harmless  against 
all  damages,  &c.  which  he  might  pay  or  become  liable  to 
pay,  in  consequence  of  having  executed  the  bond  as  sure- 
ty for  Bealls.  That  the  plaintiff  had  paid,  and  become  li- 
able to  pay  large  sums  of  money,  specifying  the  particu- 
lars, to  wit,  that  the  defendant  recovered  judgment  for  the 
penally  of  the  bond  given  by  the  sureties  of  Bealls^  in  the 
supreme  court,  in  January  term,  1819,  and  certain  dam- 
ages were  assessed  thereon  ;  and  afterwards,  in  May  term, 
1823,  recovered  a  judgment  of  damages  for  further  and  oth- 
er breaches,  against  the  sureties,  by  $ci,  fa.  on  the  record 
of  the  first  recovery,  upon  which  last  recovery  by  set,  fa., 
the  plaintiff  paid  $250,  including  the  costs  of  defending. 
And  further,  that  one  Eliakim  Barney^m  October,  1819, 
recovered  jiidgtnent  against  the  defendant  in  trover  for  a 
yoke  of  oxen,  which  Bealls  had  taken  as  deputy  on  hfi.fa., 
which  judgment  was  afterwards  reversed  on  error,  which 
action  was  defended,  and  writ  of  error  prosecuted  by  the 
obligors  in  the  bond  of  surety  for  Bealls.  And  a  like  ac- 
tion was  prosecuted,  and  a  like  recovery  had  for  the  oxen. 


ted  tho  former  recorery  ;  that  the  ontu  of  proring  that  the  former  and  present  caase  of 
action  wtre  not  the  same,  lay  on  the  plaintiff;  and  that,  unless  the  defendant  would  re- 
linquish his  plea,  there  should  be  a  new  trial  to  enable  the  plaintiff  to  give  the  requisite 
prooC 

Htld^  also,  the  proper  replication  would  be,  that  the  former  and  present  cause  of  actloa 
•re  not  the  same,  and  a  direct  issue  to  the  country. 

J>ron  Msntmpsit  infra  »ex  tmnot  to  a  declaration  on  a  promise  of  indemnity,  is  bad  in  sab* 
etance ;  and  though  issue  be  taken  thereon,  and  there  be  a  verdict  found  for  the  plaintiff 
subject  to  the  opinion  of  the  court ;  and  the  evidence  be  plainly  against  the  plaintiff  upon 
the  issue;  if  the  cause  be  in  other  respects  with  him,  he  shall  have  judgment ;  and  el- 
though  such  an  issue  be  found  for  the  defendant,  the  plaintiff  shall  have  judgment  nen  e^ 
9UmU  9tndieio. 

SewMe,  that  on  a  promise  to  indcmnifir,  one  action  may  be  brought,  and  a  recovery  had 
fbr  a  breach  or  breaches ;  and  then  a  subsequent  action  on  the  same  promise  for  another 
breach  or  breaches,  happening  after  the  first  reeorery,  9lc 


OF  THE  STATE  OP  NEW-YORK.  M7 

m December^  1821,  which,  on  error,   was  affirmed;  which       uitca 
acuon  was  defended,  and  a  writ  of  error  prosecuted  by  the    ^^*  ^^^' 
obligors  in  the  bond  of  surety  for  Bealk ;  and  on  account 
of  which   actions  and  writs  of  error,  the  plaintiff  had  paid 
|I20. 
The  second  count  was  substantially  the  same. 
The  declaration  was  entitled  oi  May  term,  1825. 
The   defendant    pleaded    1.   non   assumprit ;  2,  rum   aS" 
mmptU  mfira  sex  atmos ;  S.  non  accrevit   infra  sex  aimos ; 
to  Mvhich   2d   and  Sd  pleas  the  plaintiff  replied,  assumpHty 
Aaccrtni^mjra  sex  annos ;  on  which  issue  was  joined. 

The  defendant  pleaded,  4/AIy,  that  in  the  term  of  Janu» 
«y,  1823,  the    plaintiff  impleaded  the    defendant   in    this 
court  for  not  performing  the  same  identical    promises  and 
undertakings  mentioned  in  the  declaration  ;  and  in  Febru^ 
my  term,    1824,   recovered  judgment    for  $\745fi6;    to 
vhich   the   plaintiff  replied,    that  he   brought   the   action 
pleaded,  not  for  the   non-performance  of  the  promises  and 
iiodertakings  in   the  plea  mentioned,  but  for  the  non-per- 
formance of  other   aud  different   promises   and  undertak- 
ings,  concluding  with   a   verification ;  and   praying  judg- 
ment, because  the  defendant  had  not  answered  the  com- 
plaint of  the  plaintiff,  as  to  the  breach  of  the   promises  in 
the  declaration  mentioned  ;  and  so  newly  assigned  in  the 
replication.     To  this  the  defendant  rejoined  ;  that,  as  to 
the  supposed  promises   newly  assigned,   he  did   not  under- 
take and  promise,  &c.     Upon  this,  issue  was  joined. 

On  the  trial,  the  breaches  mentioned  in  the  declaration 
were  proved  ;  and  that  the  cause  of  action  arose  within 
six  years  before  suit  brought. 

Ho  proof  was  given  touching  the  former  recovery  ;  and 
the  defendant  objected  that  it  lay  with  the  plaintiff  to  es- 
tablish his  replication  to  the  fourth  plea,  by  proof. 

The  additional  facts  of  the  case,  so  far  as  they  are  ma- 
terial, will  be  found  stated  in  the  opinion  of  the  court. 

D.  TWmghasU  for  the  plaintiff,  argued  the  cause  upon 
the  following  points,  (among  others):  1.  That  the  pronu 
106  of  indemnity  was  proved  as  laid   in  the  declarationt 
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(1  PhU.  Ev.  163,  222,  3,  ed.  1820.  14  John.  215.  IS  id. 
409.  11  Hargr.  St.  Tr.  261.  Com.  Dig.  Estoppel, 
{A.  I.)     3  Cowetiy  120.    4  id.  559.) 

2.  The  stauile  of  limitations  is  no  bar.  (2  Chit.  PL 
449,  note  (c.)     id.  450,  no/c  (/. )     18/oAn.  ficp.  14.) 

3.  The  plea  of  a  former  recovery  is  no  defence. 

4.  The  plaintiff  had  sustained  damages  to  the  full 
amount  of  the  verdict.  (12  John.  207.  2  Ld.  Raym. 
1072.  Cro.  Eliz.  237.  4  Cotoen,  417.  8  John.  849. 
5  JoAn.  168.) 

5.  The  issue  on  the  replication  to  the  fourth  plea,  is,  at 
most,  informal  ;  and  cured  after  verdict. 

A  question  was  made  on  the  argument,  whether,  ad- 
mitting the  plaintiff  had  once  before  recovered  on  the 
same  promise  now  in  question,  though  for  former  breach- 
es, this  recovery  was  not  a  bar  to  any  further  recovery 
for  a  breach  or  breaches  subsequent  to  the  former  recovery. 
As  to   this. 


Tillinghast  said,  the  true  test  always  is,  whether  the 
same  evidence  will  support  both  actions.  (IRlchen  v. 
Campbell,  3  fVils.  308.  Rice  v.  Kingy  7  John.  Rep.  20. 
Johnson  v.  Smithy  8  id.  383.)  Even  though  the  plaintiff 
declare  in  both  actions  for  the  same  cause,  if  he  gave  no 
evidence  in  the  first,  touching  the  ground  of  action  in  the 
second,  it  is  not  barred.  {Seddon  v.  Tutop,  6  T.  R.  607.) 
It  is  enough  that  the  present  demand  has  not  been  satis- 
fied, and  never  submitted  to  the  consideration  of  a  jtiry. 
(Snider  v.  Croyy  2  John.  Rep.  227.)  Where  the  debtor 
duty  is  to  arise  from  several  acts  to  be  performed  at  differ- 
ent times,  each  performance  is  a  distinct  duty,  for  which 
a  separate  action  lies,  (Barker  v.  StUton,  Mrfolk  •Sse. 
1662,  per  Hale,  Tr.  per  Pais,  186.  I  Esp.  JV.  P.  GouUTm 
ed.  pt.  1,  247,  S.  C.)  In  Swann's  case,  (Cro.  lUiz.  S,) 
it  was  said  to  be  adjudged,  that  in  covenants  perpetual,  if 
they  be  once  broken,  and  an  action  of  covenant  brought, 
and  a  recovery  upon  it,  if  they  be  afterwards  broken,  a 
scire  facias  shall  be  had  upon  the  judgment,  and  the  party 
need  not  bring  a  new  writ  of  covenant.    This  case  clearly 
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recognizes  a  new  remedy  for  every   new  breach  ;  and  aU      0tica, 
thoagb  a  9cL  fa.  lies,  at  the  election  of  the  covenantee :    ^^'  ^^^ 
this  does  not  preclude  a  new  action.  Hi^ 

TakoUt  (attorney  general)  contra.  Though  the  plea 
ctwm  oiiumpsU  infra  sex  anno9  may  be  defective  ;  yet 
it  is  true,  and  entitles  us  to  judgment  on  the  case. 

The  issue  on  the  replication  to  the  fourth  plea,  sub- 
stantially presents  the  question,  whether  there  had  been  a 
former  recovery  on  the  very  promise  now  in  question. 
The  informality  is  not  material  after  verdict.  ( 1  Chit.  PI. 
402, 607.)  The  plaintiff  did  not  reply,  as  he  might  have 
done,  that  this  is  a  suit  for  a  subsequent  cause  of  action  up- 
on the  same  promise.  Had  he  done  so,  then  I  agree  that 
the  action  would  lie.  But  the  new  breach  should  have 
been  replied  distinctly.  That  is  the  only  mode  in  which 
he  can  avail  himself  of  it.  It  would  not  have  been  a  de- 
parture. (14  John,  178.)  The  pleadings  are  conclusive, 
Ihat  both  actions  were  on  the  same  promise.  At  least,  it 
lay  with  the  plaintiff  to  show  they  were  not. 

The  defendant  is  not  liable  for  the  costs  of  the  case  in 
which  the  plaintiff  improperly  brought  a  writ  of  error,  and 
ill  which  the  judgment  was,  therefore,  affirmed. 

As  to  the  variance,  the  contract  consists  both  of  con- 
sideration and  promise.  Both  must  be  proved  as  laid. 
The  declaration  alleges  an  executory  consideration.  The 
consideration  in  proof  is  executed,  and  the  variance  is  fa- 
tal to  the  plaintiff's  action.     (18  John.  455.) 

TUKngfcofi,  in  reply,  said,  where  a  plea  is  bad  in  sub- 
stance, the  plaintiff  may  either  demur  or  take  issue  ;  and  if 
the  issue  be  found  against  him,  he  may  then  move  for  judg- 
DeDt  nou  obstante  veredicto.     And   though   the  court  see, 

a  case  made,  that  the  plea  of  non  assumpsit  infra  sex 
is  true,  they  will  not  give  effect  to  it.  - 

The  new  breach  of  the  old  promise,  on  which  the  plain- 
tiff had  before  recovered,  created  a  distinct  duty;  toper- 
him  which,  the  law  would  imply  a  new  promise  in  the 
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terms  of  ihe  original  engagement.  This  satisfies  the  re- 
plication, and  falsifies  the  rejoinder.  The  case  is  like  a 
single  promise  to  pay  by  instalments.  There  each  in- 
stalment is  considered  the  subject  of  a  separate  promiae  i 
on  which  an  action  lies.  The  declaration  may  be  sim- 
ply on  the  promise  to  pay  the  last  instalment,  without 
any  allusion  to  the  first. 

It  will  be  intended  in  this  case,  that  the  damages  in  the 
first  action  were  given  for  the  breaches  there  in  questioDi 
and  for  nothing  more.  The  objection  here  goes,  therefore^ 
merely  to  the  measure  of  damages.  {MilUs  v.  JMUIei^ 
Cro.  Car.  241.)  In  this  view,  there  was  no  need  of  re- 
plying the  new  breaches. 


Curia^  per  Woodworth,  J.  (after  stating  the  pleads 
ings.)  The  pleas  of  (he  statute  of  limitation  are  no  bar. 
As  to  the  plea  of  non  accrevity  it  appears  from  the  evi- 
dence, that  the  gravameriy  upon  which  the  plaintiff  relies 
to  recover,  is  within  six  years.  The  plea  of  non  aseun^ 
sit  infra  sex  annos,  does  not  apply  to  the  case.  The 
promise  was  made  more  than  six  years  before  suit  brought ; 
but  it  was  a  promise  to  indemnify  against  liabilities  on  the 
bond  executed  by  the  sureties  of  Bealls,  The  statute  did 
not  begin  to  run  from  the  time  of  making  the  promise  ;  but 
from  the  time  damages  were  sustained.  The  plea,  there- 
fore, was  bad  in  substance,  and  is  not  cured  by  the  repli- 
cation.  The  issue  was  immaterial,  and  interposes  no  ob- 
stacle in  the  plaintiff's  way.  If  the  issue  had  been  found 
for  the  defendant,  the  result  would  have  been  the  same. 
In  that  case,  the  plaintiff  would  be  entitled  to  judgment, 
notwithstanding  the  verdict. 

The  issue  joined  on  the  fourth  plea  is  informal;  but  ie 
amendable  after  verdict.  The  question  is,  which  party 
held  the  affirmative?  It  was  undoubtedly  the  plaintiff. 
He  alleges,  that  he  brought  the  action  for  the  non-perform- 
ance of  other,  and  different  undertakings,  on  which  Ihe 
defendant  takes  issue.  The  recovery  of  the  judgment 
set  out  in  the  plea,  seems  to  be  admitted.     In  the  case  of 
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PhUlfpM  V.  Berieky  (t6  John.  Rep.  136,)  this  question 
was  coBsidered.  Il  was  there  held  that  the  record  of  a 
former  recovery,  appnreotly  for  the  same  cause  of  action 
as  that  which  is  the  foundation  of  the  subsequent  suit,  is 
prima  facie  evidence  only ;  and  the  plaintiff  may  repel  it 
by  showing  that  it  was  for  a  distinct  demand.  Spencer^ 
J«  observes,  that  **  if  ihe  defendant  had  pleaded  specially, 
be  must  have  stated  a  former  recovery  for  damages,  by 
means  of  not  performing  (he  same  identical  promises. 
The  replication  would  be,  that  the  promises  in  that  action 
^ere  not  the  same  identical  promises.  This  would  have 
formed  an  issue  to  the  country  ;  and  the  inquiry  tn  paii 
would  be,  whether  the  former  recovery  included  the  de- 
mand then  in  contest ;  and  the  burthen  of  the  proof  would 
be  thrown  on  the  plaintiff." 

According  to  this  rule,  the  defendant  was  entitled  to  a 
verdict  on  the  issue  upon  the  replication,  as  the  plaintiff 
offered  no  evidence  in  support  of  it.  It  is  more  than 
probable,  that  this  arose  from  misapprehension,  as  to  the 
point  whether  he  held  the  affirmative.  Had  it  been 
deemed  necessary,  it  may  be  presumed  he  would  have 
attempted  to  support  the  issue.  If  the  former  recovery 
was  not  for  this  specific  demand,  it  was  easily  susceptible 
of  proof.  Surprise,  or  inadvertence,  may  have  been  the 
cause  that  the  plaintiff  directed  his  attention  exclusively 
to  establish  a  good  cause  of  action,  without  advening  to 
the  effect  of  the  defendant's  plea.  As  the  case,  therefore, 
stands,  the  defendant  will  be  entitled  to  judgment,  although 
the  plaintiff,  in  every  other  respect,  may  have  shown  a 
right  to  recover,  unless  the  court  award  a  new  trial  to  ena- 
ble him  to  supply  the  omission.  As  this  seems  to  have 
been  a  fact  really  in  controversy,  the  justice  of  the  case  re- 
quires, that  after  a  trial  on  the  merits,  the  plaintiff  should 
be  relieved,  if,  in  other  respects,  his  action  is  sustained. 

I  will,  therefore,  proceed  to  examine  the  only  remaining 
question,  which  is,  did  the  evidence  support  the  declara- 
tfcmt 
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KeyeSf  a  witness  for  the  plaint ifi*,  testified,  that  the  de» 
fendant  admitted  to  bira  that  he  had  agreed  to  indemQify 
the  plaintifi*,  in  consideration  of  bis  becoming  bail  for  him 
as  sheriff  of  Jefferson  county. 

Wardwelly  another  witness  for  the  plaintiff^  testified,  tbiki 
the  defendant  said,  in  consideration  that  Hale  had  become 
bail  for  him  as  sherilf,  he  had  agreed  to  indemnify  him  (m 
the  bond  he  had  given  as  bail  for  Bealh^ 

It  will  be  observed,  that  the  consideration  stated  in  the 
declaration  is  executory,  to  wit,  if  the  plaintiff  wotdd  fri^ 
come  bail  for  the  defendant.  Proof  of  a  past  considenu 
tion  will  not  support  the  averment.  The  variance  wouM 
be  fatal.  In  the  first,  the  performance  of  the  considenu 
tion  on  the  part  of  the  plaintiff,  constitutes  a  couditioa 
precedent.  But  a  past  consideration  may  be  traversed; 
and  cannot  be  enforced  unless  laid  to  have  been  done  up- 
on request ;  or,  at  least,  it  must  appear  that  the  party 
promising  was  under  a  moral  obligation  to  do  the  acU  (7 
John.  87.  18  John.  455.  1  CMt.  297.)  It  is  very  clear, 
the  defendant  has  a  right  to  insist  on  the  variance,  if  it  ex- 
ists ;  for  the  distinction  between  the  two  cases  is  well  set- 
tled, and  is  material. 

The  only  evidence  of  the  agreement,  is  derived  from 
the  admissions  to  the  two  witnesses,  Keyes  and  Wwrdf 
well^  at  dilTerent  times.  Whether  the  contract  to  indem^ 
nify  was  before  or  after  the  plaintifi  became  bail  for  the 
defendant,  does  not  distinctly  appear.  The  expressioniB^ 
as  stated  by  WardweU^  seem  to  imply  that  the  bond  had 
been  given  before  the  promise  was  made  ;  and  yet,  as  the 
defendant  was  not  speaking  with  an  eye  to  what  form  of 
words  might  render  him  liable,'it  may  have  been  intended 
to  state  merely,  that  the  consideration  to  become  bail,  was 
the  promise  to  indemnify.  It  is  more  probable,  that  the 
promise  was  the  inducement  to  become  security,  than  that 
subsequently,  as  a  distinct  transaction,  the  defendant 
should  gratuitously  make  a  promise  to  indemnify.  The 
one  is  a  very  natural  proceeding;  the  other,  out  of  the 
ordinary  course.  If,  then,  from  the  evidence,  we  are  to 
draw  an  inference  as  to  the  time  this  contract  was  made,  I  in- 
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dine  to  think  the  concluBion  warranted^  that  the  contract      utica, 
vas  executory.  ^^  |^^ 

Bat  admitting  JFardwelTs  teslimony  varies  from  the  dec- 
hration  ;  the  only  eflect  is,  that  the  plaintiff  must  resort  to 
oiher  proof,  or  fail.  Although  it  does  not  support  the  dec- 
hiatioQ  as  framed,  it  cannot  be  used  as  evidence  that  the 
(Jbntract  was  different.  The  defendant  cannot  avail  him* 
lelf  of  his  own  admissions. 

The  evidence  of  Keyes  places  this  fact  beyond  reasona- 
ble doobu  If  his  teslimony,  singly,  mnkes  out  the  plain- 
tiff's case,  it  cannot  be  impaired  by  a  different  confession  of 
the  defendant,  to  another  witness,  and  at  another  time. 
When  ibe  defendant  says,  that  he  had  agreed  to  indemnify 
m  oimtideraiian  of  the  plaintiff  ^s  becoming  6(n/,  I  understand 
hiin  as  saying,  that  he  was  to  indemnify,  if  the  plaintiff 
became  his  surety.  He  does  not  speak  in  the  past  tense. 
It  evidently  implies  that  one  was  the  consideration  of  the 
olher.  In  my  opinion,  the  witness  substantially  supports 
the  consideration  as  laid  in  the  declaration. 

Thfl  damages  found  are  j(  150,87.  There  can  be  no  good 
objection  to  the  claim  of  one  third  of  the  execution  levied 
OD  the  plaintiff's  property  ;  nor  for  one  third  of  the  costs 
bt  which  the  plaintiff  gave  a  note  to  his  attorney.  If  the 
plaintiff  had  not  defended  the  suits  commenced  by  Barney 
against  the  defendant,  for  the  default  of  BealU^  the  de- 
fendant might  have  defended,  and  claimed  his  costs  on  the 
bond.  As  the  plaintiff  would  have  been  ultimately  liable, 
lod  as  the  defer>ce  by  the  bail  was  with  the  knowledge  of 
the  defendant,  under  the  circumstances,  his  assent  may  be 
pretomed.    These  two  items  amount  to  the  verdict. 

The  result  of  my  opinion  is,  that  a  new  trial  be  granted, 
miib  costs  to  abide  the  event,  unless  the  defendant,  within 
todays,  shall  deliver  to  the  plaintiff's  attorney,  a  waiver 
in  writing,  of  the  benefit  of  his  fourth  plea ;  and  if  such 
waiver  shall  be  delivered,  then,  that  judgment  be  entered 
for  the  plaintiff. 

Rule  accordingly. 
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^^"**'*  Bowman  agcanst  Russ  and  Colton. 

Russ. 

In  irespas?,  TRESPASS.  The  declaration  contained  four  counts, 
apleaof  justi-  fhe  first  was  of  trespass  quare  domum  fregUy  et  de  bofdtj 
orereeera     of  &c. ;  the  second  of  trespass  quare  clausum  fregU,  et  de  bardt, 

the ''^'scSed  ^^* '  *^®  ^^^^^  ^^  trespass  quare  clausum  f regit ;  and  the 
the  plainiiif's  fourth  of  trespass  de  bonis  asportatis. 

Y\rvat%i  a  '^^  ^^^  ^^^^  couni,  the  defendants  pleaded,  in  justifi- 
warrantor  two  cation  of  breaking  and  entering  the  house,  and  taking  and 
for  Sat^piTr-  carrying  away  the  goods,  that  long  before,  and  at,  and  af- 
poM,onthede-  ^^^  the  time  when,  &c.  they  were  overseers  of  the  poor  of 

fondant's    ap« 

plication,  up-  the  town  of  York,  in  the  county  of  Livingston;  and  aa 
fv  .^u^'?""*^  such   overseers,  before  the  time  when,  &c.  to  wit,  on   the 

tnat  tne  plain-  '  ' 

tiff  had  lofthis  7th  day  of  July,  1823,  made  application  to  Paul  Goddard 
dren  a  charge  *"^  ^pollos  Longf  esquires,  two  of  the  justices  of  the 
to  the  town,  peace  of  the  county  of  Livingston^  under  and  by  virtue  of 
^eSSdsection  ^he  22d  section  of  the  act  for  the  relief  and  settlement  of 
of  the  act  for  the  poor,  setting  forth,  that  the  plaintiff  had  absented  hiin- 
•eitlement  of  self  from  his  wife  and  children,  and  left  them  a  charge  to 
L*^6  ^^7^i  the  town  of  York^  and  was  possessed  of  real  and  personal 
which  pro-  estate  lying  and  being  in  the  coimty  of  Livingstony  which 
aflerwards^a^  J  "s^*^^^  afterwards,  and  before  the  lime  when,  &c.  to  wit, 
firmed  by  the  oil  the  7/^  day  of  Jtt/y,  1823,  upon  due  proof  of  the  facts 
■ions,  must  in  the  application  set  forth,  issued  their  warrant  under 
state,  afBrma-  their  hands  and  seals,  directed  to  the   overseers   of   the 

tiTcly  and  ex-  ' 

pressly,  that  poor  of  the  town  of  Yorky  commanding  them  to  take  and 
had  left  *"his  ®^'^®  ^'*®  goods  and  chattels  of  the  plaintiff,  and  to  let  out 
wife  and  chil-  and  receive  the  annual  rents  and  profits  of  the  lands  and 
^renac  arge,  ^^jj^j^guig  ^f  ^|^g  plaintiff  in  the  county  of  Livingston^  for 
This  is  nc-  g^d  towards  the  maintaining,  bringing  up  and  providing 
the  justices  ju-  for  his  wife  and  children,  so  left  a  charge,  &c. ;  whereupon 

risdicUon,  and  ^y^^  defendants,  as  such  overseers,  by  virtue  of  the  war- 
it     may      be  '  '      -^  •        -       • 

trarersed  by  rant,  &c.  peaceably  and  quietly  entered,  &c.  and  seized 
^TSrty^'is  and  took,  &c.  as  they  lawfully  might,  &c;  and  that  after- 

not    estopped 

b^  the  proceedings  and  judgment  of  a  court  of  inferior  jurisdiction,  to  question  its  jurw- 
diction ;  and  enough  must  be  stated  by  the  party  who  would  avail  himself  of  such  proceed- 
ings  and  judgment,  to  show  that  it  had  jurisdiction. 


OF  THE  STATE  OP  NEW-YORK.  SS5 

wards,  to  wit,  at  the  then  next  term  of  the  general  senions  unci, 
of  the  peace  of  the  county  of  Lioiagtton,  to  wit,  at,  &c,  *"*■  '*"• 
they  made  application  to  that  court,  for  the  confirnialion  of  BowMaa 
ibe  seizure,  &c. ;  that  the  court,  hy  consent  of  hoih  par-  *. 

lies,  postponed  the  hearing  till  their  next  Jtmuary  term, 
■hen,  after  hearing  the  proofs  and  allegations  of  the  par* 
tlei,  they  ordered  and  adjudged  that  the  seizure  should 
be, in  all  things,  confirmed;  which  are  the  same  trespass- 
es, &c. 

The  pleas  to  the  second  aud  fourth  counts,  were  sub- 
iimtiallf  the  same. 

To  the  third  count,  (he  defendants  pleaded  severally, 
hberum  leiumentum. 

The  plaintiff  replied  to  the  plens  to  the  1st,  2d,  and  4th 
taunts,  that  at  the  several  times  when,  &c.  in  those  counts 
nienlioned,  be  had  not  left  his  wife  and  children,  or  any 
or  either  of  them,  a  charge  to  the  town  of  York;  nor  had 
iis  wife,  or  any  or  either  of  his  children,  at  any  lime  pre- 
vious to  the  several  limes  when,  &c.  been  a  charge  to  the 
town  of  York;  but  on  the  contrary,  ever  and  until,  and  at 
^d  after  the  several  times,  when,  &c.  he  did  continue  to 
provide  (hem  with  an  abundant  supply  of  every  necessary 
'br  (heir  support  and  maintenance,  wherefore,  &c. 

To  the  pleas  to  the  third  count,  the  plaintiff  new  assign* 
^6,  more  particularly  describing  the  locus  in  quo;  and  the 
4efeadants  justified,  as  in  their  pleas  in  the  Isi,  2d  and  4th 
Counts. 

The  defendants  demurred  to  the  plaintiff's  replication  to 
t.be  pleas  to  the  1st,  2d,  and  4th  counts,  and  the  plainiifl!' 
jtHned  in  demurrer. 

The  plaioliff  demurred  to  the  rejoinder  of  the  defend- 
ants^ and  the  latter  joined  in  demurrer. 

Hattmg;  for  the  defendants.  The  plaintiff  is  conclu- 
ded by  the  proceedings  before  the  justices ;  and  the  subse- 
qnent  confirmation  by  the  sessions.  The  justices  acted 
jodieially.  This  was  bolden  of  a  justice  who  acts  under 
the  Kth  Mction  of  the  acl  in  queBtion,  (I  R.  L.  S84,)  in 
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rricA,  Mams  v.  Oaks^  (20  John.  282,)  which  section  confers  the 
^  !^^^'  power  in  substantially  the  same  words  as  the  22d  section, 
(l  R.  L.  286,  7.)  Being  a  judicial  act,  the  plainiiff  is  con- 
cluded from  questioning  it  in  this  collateral  way,  until  re- 
versed. The  decision  of  the  justices,  and  the  coufirmation 
of  the  court  of  sessions^,  are  conclusive  on  the  plaintiff^  as 
well  in  relation  to  jurisdiction,  as  in  all  other  respects.  He 
appeared  before  ihc  sessions,  and  litigated  the  questions  in 
the  cause,  one  of  which  was,  whether  the  court  had  juris- 
diction. The  question  on  the  merits  was,  whether  he  bad 
deserted  his  family.  This  has  been  tried,  and  determined 
against  him.  He  is  estopped  to  question  the  fact  in  this 
form. 

jP.  Tracy,  contra.  The  pleas  are  clearly  bad,  for  not 
averring  the  fact,  that  at  the  time  of  issuing  the  warrant. 
Bowman  had  left  his  family  a  charge  to  the  town  of  York^ 
This  fact  was  necessary  to  give  the  justices  jurisdiction  ; 
and  must,  therefore,  be  pleaded,  and  may  be  tried  as  a 
matter  in  jkUs.  The  authorities  are  full  to  this  point. 
{MkiM  V.  Brewer,  3  Coiren,  206.  JP Clung  v.  Roes^  5 
Wheat.  116.  Morgan  v.  Dyer^  10  John.  161.  Mills  v. 
Martin,  19  id.  33.  Borden  v.  FUchy  15  id.  141.  PerJbtiw  v. 
Proctor,  2  WUs.  382.) 

Curia,  per  Savage,  Ch.  Justice.  The  question  i8» 
whether  the  warrant  of  two  justices  to  seize  the  property 
of  a  man  for  leaving  his  wife  and  children  a  charge  upon 
the  town,  is  a  good  justification  in  an  action  of  trespass, 
where  it  is  admitted  upon  the  record,  that  he  had  not  left 
his  wife  and  children  such  charge. 

In  pleading  the  proceedings  of  an  inferior  court,  it  is  ne- 
cessary to  state  sufficient  to  give  jurisdiction  to  the  court, 
and  then  the  plea  may  say,  such  proceedings  were  had^ 
^c.  ;  but  here,  it  is  not  averred  that  the  plaintiflT  bad  ab- 
sented himself,  &c. ;  the  very  fact  upon  which  alone  the 
justices  had  power  to  proceed.  According  to  the  point 
insisted  on  by  the  defendants,  the  justices  may  proceed 
against  any  man,  and  take  from  his  own  possession  the  ve- 
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ly  property  with  which   he  is  coniribuling  to  the  support 
<xrbi8  family. 

In  the  case  of  Frary  v.  Dakm^  (7  John.  Rep.  75,)  the 
plea  of  an  insolveiit  discharge  was  held  ill,  because  it  did 
not  state  that  three  fourths  of  the  creditors  had  signed  the 
petition,  which  was  necessary  to  give  jurisdiction.  In 
Margtm  y*  Dyer^  (10  John  161.)  the  plea  omitted  to 
state  that  the  defendant  had  been  an  inhabitant  of  the 
county  for  three  months  before  presenting  the  petition,  or 
was  in  prison ;  one  of  which  is  necessary  to  give  juris- 
diction under  the  act  of  1811  ;  and  the  plea  was  held  ill 
for  that  reason.  In  Wyman  v.  Milchelly  (1  Cotceny  816,) 
it  was  not  stated  in  the  plea,  that  the  defendant  was  an 
inhabitant  of  the  county  when  he  made  his  application  ; 
although  It  stated  that,  at,  &c.  within  the  county,  he  was 
an  insolvent  debtor  within  the  meaning  of  the  act,  yet, 
bemg  an  inhabitant  was  necessary  to  give  jurisdiction,  and 
the  plea  was  held  ill. 

According  to  these  decisions,  the  pleas  in  question  are 
elearly  bad.  Suppose  the  plea  in  Wyman  v.  Mitchell^  had 
not  been  demurred  to ;  but  the  plaintiff  had  replied  that 
the  defendant,  when  he  applied  to  the  first  judge  of  Mba* 
w/f  was  not  an  inhabitant  of  the  county ;  surely  that  fact 
admitted,  would  put  an  end  to  all  pretence  that  the  dis- 
charge was  valid.  So  here,  as  to  the  pleas  to  the  first,  se- 
cond and  fourth  counts,  the  fact  being  admitted,  that  when 
these  proceedings  were  had  against  the  plaintiff,  he  had 
not  been  guilty  of  the  misconduct  which  alone  gives  to 
the  justices  power  to  proceed  against  him,  it  clearly  fol- 
lows that  their  proceedings  were  coram  nan  judice^  and 
void. 

If  I  am  right,  judgment  must  be  given  for  the  plaintiff 
on  both  demurrers.  The  justifications  are  all  defective 
in  themselves. 

Judgment  for  the  plaintiff. 


UTICA, 

Aug.  jste. 
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UTICA, 
Aug;.  1826. 

BankofUiica        ThE  PRESIDENT,    DIRECTORS    AND    CoMPANT   OF    THE 

Childs.  Bank  of  Utica  agaimt  Cuilds. 

Where      a       Qn   demurrer   to   the   plaintiOs'   replication.     The   first 

note  was  en-  i.    i       .     •  i     i  ■       «  ^  t      i.    ^  ■ 

doraed  by  ihe  count  of  (he  declaration  slated,  that  on  the  14(A  of  FehrU' 
ballk'for' a)l-  ^*  ^^^^i  and  for  a  long  time  before  and  after,  the  de- 
lection;  whose  fendanl  was  a  public  notary  of  this  state,  &c. ;  and  in  con- 
gemfyomiued  sideration  of  certain  reasonable  fees  and  reward,  to  be 
to  charge  a  paid  to  him  by  the  plainliflfs,  he  (hen  undertook  and  prom- 
by  giving^'no!^  tsed  (o  give  due  notice  to  John  C  Spencer^  of  the  non- 
tice  of  non-  paymeiU  of  a  certain  promissory  note,  dated  August  }2ih, 
the  bank  was  1817,  pnyable  to  SpenccTy  or  order,  6  months  after  date, 
endor^cra^^'fdr  for^^^ST,  with  interest,  at  the  Ulica  Branch  Bank;  eu- 
negiect,  and  dorsed  by  Spencer  to  Smedes  4*  Canfield;  and  left  at  the 
pay  carnages*  pl<iintiff«$'  banking  house  there  for  collection,  by  the  hold- 
in  an   action  ers,  (S.  &  C.)  on   the  10/A  o(  February,  1818;  and  which 

of    assumpsit        ^  ,        ,  ,  ,         ,  .  ,     ^     x,  ,  ,«*« 

against  the  no-  was  not  paid  when  due,  on  the  14m  of  February^  1818. 
ihM  ih  *''*''  ^®^  ^'^®  defendant  did  not  give  notice  of  the  non-payment, 
of  action  arose  nor  cau?e  it  to  be  given  to  Spencer  ;  by  reason  whereof, 
hnme^djatdjr^  the  plaintiffs  had  been  compelled  to  pay  the  holders  the 
sion;  and  the  amount  of  the  note  with  interest,  and  costs  of  prosecuting 
ing-  sued  till  ^n^  defending  a  suit  in  this  court,  and  in  the  court  for  the 
more    than  6  correction  of  errors. 

ycprs       after, 

were    barred       The  2d  count  was  m  substancc  the  same, 
of  il^Si^      The  defendant  pleaded,  Sdly,  not  guilty  of  all  or  any  of 
And     this,  the  grievances   alleged   within   6   years,    next   before    the 
former     suit*  Commencement  of  the  suit, 
and   recovery      Tiie  plaintiffs   replied,  that  within  six   years  next  before 

thereon         a-    ,  .         .  "^        _  ,  ,  "^     _ 

gainst,  and  Ihis  suit  was  commenced,  and  on  the  \sl  of  January^  18SI, 
damT*M  b**^  ^^^"  holders  sued  the  present  plaintiffs  at  law,  for  the  neg- 
the  bank  to  lect  of  giving  notice  as  alleged  in  the  declaralion,  whicb 
wereairwhh-  ®"*^  '**^  present  plaintiffs  defended  ;  that  in  January  term, 
insix  ycaraof  1823,  the  holders  recovered  judgment  for  $1804,37,  which 
the  nota^!"*   ^as  affirmed    by  the  court   for   the  correction  of  errors  ia 

Hdd,     also, 
that  the  nota- 
ry not  having  notice  of  the  former  suit,  could,  in   no  way  be  affected  by  it,   even  aa  to  the 
amount  of  damages. 

Semble,  it  would  be  otherwise  as  to  the  mere  amount  of  damages,  if  he  had  had  notka  ; 
but  still  that  he  must  have  been  sued  within  6  years  from  his  omission. 
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18S4 ;  and  (bat  od  the  SOfA  day  of  May,  18S4,  the  plain-     utica, 
tiGb  paid  the  holders  $3306,92,  in  full  of  the  judgment  so    ^"i-  t^ti 

affirmed.  n^^T^C^ 

„  ,  ,  ....  ""k  *f  ^^ 

General  demurrer  and  joinder,  v. 

cliUdi. 

S.  .9.  Foot,  in  aupporl  of  the  demurrer.  The  gravamai 
nmle  on  ihe  neglig^ence  of  the  defendant ;  not  the  recovery 
apiinst  the  plainliOs.  The  history  of  that  recovery  will 
be  found  in  SO  Jolm.  872,  and  S  Coum,  662.  The  replj. 
cation  aver*  the  recovery  as  a  consequence  of  the  negli- 
gence; (or  which  negligence  an  action  on  the  case  ia 
brought.  The  grievance  alleged,  is  the  omission  to  give 
nolice  to  Spauer.  This  omission  is  Ihe  ground  of  the 
action  ;  and  the  statute,  as  pleaded,  relates  (o  the  lime  of 
the  omission.  The  answer  given  by  the  replication  is, 
"we  have  been  obliged  (o  pay  money  by  reason  of  ihe 
negligence,  a  long  lime  after  it  happened  ;  and  therefore 
you  are  guilty  wiihin  six  years.*'  Is  not  this  a  very  illogi- 
cal conclusioBi  Suppose  the  holders  had  not  prosecuted 
Ihe  bank  wiihin  10  years,  and  the  bank  had  omiiled  to  in- 
terpose the  statute  of  limitations ;  would  Ckildi  be  liable 
OTetl  Shall  he  be  put  in  the  power  of  ihe  bank  in  this 
way,  they  paying  when  they  please,  and  then  caUiug  on 
him  1  The  bank  would  be  under  no  obligation  10  plead  the 
■latuie.  (3  Cowen,  3S0,  I,  &c.)  Suppose  deceit  in  the 
mIo  of  a  horse ;  but  the  defect  concealed  does  not  show  it- 
•elf  till  six  years  aAer  the  sale.  No  damage  results  till 
that  time.  Could  (his  be  replied  in  answer  to  the  staiule, 
pleaded  lo  an  action  brought  after  the  6  yeara  t  Bo  of  a 
warranty,  and  a  suit  against  the  lest  vendor,  who  is  thrown 
ID  damage^  and  then  sues  his  vendor,  more  than  six  years 
from  the  sale  to  him,  but  a  few  days  after  be  has  paid  the 
money.  Would  it  be  competent  lo  reply  the  recovery  1 
The  answer  that  he  did  not  before  know  of  Ihe  defect, 
would  not  avail  the  vendee  in  either  Ihe  case  of  the  deceit 
or  warranty.  {Trovp  v.  Smiih't  Exrt.  20  John.  33.)  The 
fraud  or  breach  of  warraniy  was  consummate  at  the  sale. 
{Ootkmd  V.  Tlumpum,  20  John.  279.)  The  turn  of  rea- 
■oning  ia  tho  last  case  goes  to  illustrate  what  we  contend 
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UTiCA,      for ;  tliat  a  dislinction  should  be  kept  up  between  tort9  and 
Aug.  1826.    ^jjg^j.  consequences ;  that  it  is  ihe  act  which  musl  coiitrol» 

Bank  of  Uticft  ^^^  "^^  ^^^  consequences  which  flow  from  it.  In  both  the 
▼•  cases  cited,  the  actual  damages  arose  witbin  six  y«ar«  of 

the  action  ;/yet  this  was  not  made  a  point. 

The  bank  had  an  immediate  cause  of  action  on  the  omis- 
sion taking  place.  If  so,  the  statute  began  to  run  iromedU 
ately.  (12  Mod.  111.  1  SU.  95.  7.  Raym.  61.)  ▲ 
liability  to  pay  damages^  was  enough  to  sustain  the  suil. 
As  between  the  plaintiffs  and  defendant,  the  former  were 
the  holders  of  the  note.  Suppose  a  clerk  of  a  covnty 
omits  to  reeord  a  deed,  by  which  a  title  is  defeated^  ipofi 
the  party  injured  wait  till  eviction,  before  he  can  sue  fbr 
damages;  thus  running  the  risk  of  the  death  of  wiiiMsne 
and  other  losses  of  testimony  ?  The  right  of  aetioa  datee 
from  the  wrong  committed.  {Read  v.  MarhU^  3  John,  Rep. 
523.)  This  is  so  of  a  misfeasance  ;  (Com.  Dig.  Pleadir^ 
(2  O.)  Cro.  Jac,  255 ;)  and  the  same  reason  applies  to  a 
non-feasance.  In  Godm  v.  Ferris^  (2  H.  Bh  14,)  it  was 
held  that  custom-house  officers  must  be  sued  within  the 
three  months'  limitation,  after  actual  seizure  o(  goodi; 
though  a  question  upon  the  condemnation  had  been,  diHv. 
ing  the  whole  time,  in  the  exchequer,  on  a  suit  there^ 
which  was  pending  at  the  expiration  of  the  three  months^ 
{Saunders  v.  Sa%md€r9,  2  Easl^  254,  S.  P.) 

The  former  suits  cannot  affect  the  defendant.  He  wae 
not  a  party  to  them,  nor  does  it  appear  that  he  had  notice^ 

J.  Piatt  J  contra.  When  was  the  right  of  action  com- 
plete 1  Against  torts,  which,  per  <e,  give  a  right  of  aetioBt 
as  trespass,  trover,  and  slander  by  words  actionable  with- 
out special  damages,  we  concede  that  the  statute  begtnw  to 
run  immediately,  on  the  wrong  being  committed.  Bui 
where  the  injury  is  consequential,  and  where  the  actioD 
does  not  lie  immediately,  the  statute  runs  only  from  the 
time  of  the  injury  being  complete.  This  cannot  be  said 
till  the  consequences  are  unfolded.  There  must  be  dmi^ 
num  et  injuria.  In  this  case,  the  neglect  was  dammnn; 
but  there  was  no  injuria^  till  the  damages  fell  upon  llie 
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plaintifiB.    Till  this  happened,  it  was  entirely  contingent      utica, 
whether  they  would  ever  siislain  any  damage.     The  note    ^^'  '®**' 
might  have  been  recovered  of  the  makers.     The  endorser  BukofUiiM 
might  have  been  indemnified  ;  and  thus  notice  out  of  the       n^ia, 
question ;  and   he  might  consequently  have  been  reached 
in  a  court  of  equity.    The  plaintiffs   might  have  obtained 
the  money  in  a  variety  of  ways ;  or  the  holders  might  have . 
sued    Childi  directly,  as  the  sub-agent.     By  a  suit,  they 
might  have  made  him  their  immediate  agent,  adopted  his 
acts,  and  thus  have  recovered  against  him.     The  action 
upon  tbia  very  note,  reported  in  20  John.  372,  and  S  Coto^ 
my  C62,  regards  the  relation  between  them  in  this  light. 
Where  the  holders  might  go,  was  uncertain.     If  the  bank 
had  paid  the  money  in  advance,  this  would  have  been  in 
their  own  wrong,  and  a  good  defence  to  ChUds,     But  tl^e 
payment  was  by  compulsion  in  its  most  rigid  form.     The 
claim  was  litigated  to  the  last,  and  ended  in  a  court  of  der- 
nier resort. 

As  to  the  class  of  torts  which  become  actionable  by  rea« 
•on  of  eonsequential  damages,  the  plea  of  the  statute  most 
always  say  mm  aecnnit,  (S  Bwr.  1281.  Bac.  Mr.  LhnU 
taljm  qf  Jleiimuy  (D)  pi.  8.  2  Salk.  421,  2.  1  Saund.  38, 
note  (2).  2  id,  63,  note  (6).)  The  commencement  of  a 
wait  against  the  plaintiffs,  and  driving  them  to  incur  ex- 
penses, was  the  point  of  time  when  the  cause  of  action 
ia  this  case.  They  were  not  damnified  till  the  suit 
brought  against  them. 


[SuTHEELUfD^  J.  Suppose  a  potion  unskilfully  adrain- 
iitcred  by  a  physician,  from  which  the  patient  sustains 
daoiages.] 

PhUU  If  it  was  a  slow  poison,  and  not  operative  till  a 
yaar  after,  the  action  woukl  not  lie  till  that  time.  Suppose 
it  administered  to  your  honor's  servant,  and  the  conse* 
qiiences  are  not  felt  by  you  till  after  the  year ;  you  could 
not  maintain  your  action  before  that  time. 

CkUdi  served  as  a  deputy  of  the  plaintiffs,  and  was 
bound  to  indemnify  them,  tha  same  as  a  deputy  sheriff  ia 
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UTiCA,      bis  principal,  the   sherifT.     A  promise  of  indemnity  is  im« 
Auff.  IBM.    pijgj  f^Qj^  Childs'  relation   to  the  bank.     If  so,  then  turn 
BankofUtica  ^^^^f^^^fi^^^^  would  be  a  proper  plea  to  this  action.     It  is 
▼•  the  same  case  as  a  covenant  of  simple  indemnity.     In  the 

case  supposed  of  a  clerk's  omitting  to  register  a  deed,  I  de- 
ny that  the  statute  would  begin  to  run  at  the  time  of  the 
omission,  or  from  the  time  of  an  eviction ;  but  from   the 
intermediate  time,  whenever  the  party  can  show  that  he 
has  lost   his  right.     The  omission  may,  or  may  not  prove 
injurious.     The  loss  is  potential,  contingent.     In  this  case^ 
the  holders  had  a  right  to  sue   immediately ;    but  not  so 
with  us.     We  were  obliged  to  wait  till  we  saw  where  they 
would  go.     As  I  have  shown  in  the  case  of  the  pliysician, 
there  is  a  difference  between   the  right  of  the  servant  and 
the  right  of  the  master.     As  to  the  former,  the  action  may 
be  brought  instantly.     As  to  the  latter,  not  till  the  conse- 
quences are  fell  by  the  master.     In  the  case  of  the  former, 
the  act  may  be  injurious  per  se ;  in  the  latter,  only  by  con- 
sequence.    Suppose  a  stage  driver  carelessly  overturns  the 
coach,  and  breaks  a  man's  arm  ;  the  latter  has  his  election 
either  to  sue  the  driver,  or  the  proprietors  of  the  line  ;  but 
he  omits  to  sue  at  all  for  three  years :  clearly  the  ownera 
could  have  no  action  over,  for  they  have  no  claim  against 
the  driver  for  breaking  the  arm,  till  damages  are  recovered 
of  them,  or,  at  any  rate,  till  they  are  sued  and  put  to  ex- 
pense.    So  here,  Childs,  the  servant,  was  the  immediate 
instrument  of  the  injury ;  and  is  answerable  on  the  same 
terms.     Suppose  seven  years  ago,  one  dug  a  pit  in   the 
high-way  ;  and  five  years  after,  a  traveller  falls  into  it,  and 
breaks  his  leg :    clearly  he  could  not  sue  till  the  conse- 
quential injury  happen ;  and   till   then  there  is  no  right  of 
action  on  which  the  statute  can  operate.     The  misfeasance 
was  complete  five  years  before ;  but  the  consequences  are 
not  felt  till  five  years  after ;  and  from  this  time  the  statute 
begins  to  run. 

We  admit  that  Ckilds  is  not  concluded  by  the  former 
recovery.  We  had  the  choice  to  give  him  notice,  and 
make  him  a  party,  thereby  concluding  him ;  or  to  defend 
without  him.    But  this  does  not  vary  the  truth  of  the  case ; 
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though  it  varies  the  mode  of  proof.     We  were,  however^      utica, 
bound  to  plead  the  former  suilSy  and  the  consequent  recove-    ^^^'  '^^ 
ly,  lo  complete  our  right,     (S  Cowen^  330,  1,  &c.)     Ash  v,  n^^"T^ 
Bwhnellf  cited  on  the  oth/er  side,  from  Cro.  Jac.  255,  was  ▼. 

aAer  verdict.     But  clearly  the  declaration  would  have  been       C"*Ws. 
held  bad,  if  the  defendant  had  demurred. 

While  arguing,  Manning's  Dig.  has  been  put  into  my 
baiids,  containing,  {Umilation  of  Jlctions,  {.S)  (a)  pL  2,)  the 
following  note  of  Compton  v.  ChandlesSy  (4  Esp.  Rep.  18,) 
which  I  had  not  seen  :  *Mf  the  statute  be  pleaded  to  an 
action  against  an  attorney  for  negligence,  sembUy  that  the 
six  years  must  be  reckoned  from  the  period  at  which  the 
plaintiff  was  damnified ;  not  from  the  time  when  the  blun- 
der was  committed."  {Kenyoriy  C.  J.)  Several  cases  will 
be  found  cited  at  the  end  of  that  note  in  support  of  the 
doctrine  from  Espinasse.  {Peake  v.  Ambler^  W,  Jon.  329.(a) 
Cro.  Car.  359,  S.  C.  Shutfenv.  Penow,  ibid.  138.  Hughes 
V.  Thomof,  13  Easty  474.  LiUleboy  v.  fVrighty  (6)  1  Lev. 
69.     Hickman  V.  Walker,  WiUeSy  27.) 

Foolt  in  reply.  The  gentleman's  illustration  by  the  case 
of  a  pit  dug  seven  years  ago,  is  inapposite.  The  dig- 
ging does  not  occasion  the  injury,  but  the  falling  in.  The 
hypothesis  of  the  stage  driver  is  certainly  apposite,  if  fol- 
lowed up  with  the  addition  that  the  owner  of  the  line  is  a 
passenger  in  the  stage.  Short  of  this,  it  is  not ;  for  the  pro- 
prietors do  not  own  the  arm  of  a  stranger  passenger.  Here, 
the  plaintifi*3  were  the  passenger;  or,  to  drop  the  simile, 
they  were  the  holders  of  the  note ;  not,  as  is  supposed, 
the  persons  who  endorsed  it  for  collection.     The   plaintifis 

(•)  The  3d  ret.  in  Jonts,  (330  )  is  in  ihese  words  :  "  If  an  assumpsit  be, 
and  the  damnification  accrue,  not  at  one  time,  but  parcel  at  one  time,  and 
ptreel  at  seTeral  times  after,  as  in  this  case,  he  may  have  entire  action  after 
the  last  time  of  damnification  ;  and  though  parcel  of  the  damnification  was 
before  6  years  of  the  action  brought,  and  parcel  within  six  years,  yet  the  ac- 
tion well  lies,  notwithstanding  the  statute  of  SI  /tic."  The  action  was  on 
a  promise  of  indemnity.  The  report  in  Cro,  Car.  349,  by  the  title  of  Peck 
T.  AmhleTy  does  not  recite  this  general  resolution  in  so  many  words ;  but 
the  case  is  to  the  same  eflTecL 

(ft)  Slander,  per  gtiod,  &c  Held^  that  the  statute  ran  from  the  time  of 
the  special  damage,  which  is  the  cause  of  the  action. 
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rncA,     vere  treated  and  considerBd  as  the  boldera  is  the   fonner 
A^  im.   fait«.     The  note  was  protested  in  their  names ;  and  notiea 
H^^l*.     f boald  hare  been  given  in  their  names.     Their  endorseii 
r.  had  no  right  to  an  action  against  Ckilds,     But  I  deny  thai 

in  the  case  supposed,  of  the  stage  driver,  his  master's  ae* 
tion  depends  on  the  sail  hy  the  injured  party.  Suppose  be 
break  seren  arms  of  seven  difierent  passengeis  by  the  acci- 
dent, may  the  master  wail,  and  have  seven  separate  actions 
against  his  servant  at  twelve  years  distance  of  time,  or 
more,  according  to  the  date  of  the  several  suits  and  recov^ 
eries  against  the  former  1 

No  decision  can  be  found  recognizing  the  distinction  ad* 
vanced,  t)etween  pleading  the  statute  in  answer  to  irome* 
diate  and  consequential  injuries.  There  is  such  a  distinc- 
tion in  reference  to  the  nature  of  the  action,  as  whether 
it  shall  be  trespass  or  case  ;  but  this  is  the  first  time  I  have 
heard  it  applied  to  the  statute  of  limitations.  If  it  be  held 
in  a  case  of  damages  remote,  the  next  must  be  of  those  more 
immediate  ;  and  thus  we  may  go  on  to  all  the  actions  upon 
the  case.  lo  legal  language  and  contemplation,  the  damages 
were  not  contingent  in  the  principal  case.  If  Child$  was 
amenable  to  the  endorsers  of  the  bank,  and  the  former  had 
sued  him,  this  w^ould  not  prevent  tbeir  suing  the  bank. 
But  if  there  was  this  contingency  of  election,  its  conse- 
quence is  mistaken.  The  right  to  demur  does  not  follow ; 
but  the  gentleman  should  have  taken  issue  on  our  plea  of 
the  statute,  and  given  the  matter  in  evidence  at  the  trial, 
or  he  should  have  replied  this  fact  specially. 

It  is  admitted  that  the  moment  one  cent  of  damages  ac- 
crued to  the  piaintiflTs,  their  right  of  action  arose.  This 
admits  that  the  recovery  did  not  give  the  cause  of  action ; 
but  only  determines  the  amount  of  damages.  A  contin- 
gency is  a  matter  which  no  one  can  control.  The  case  of 
a  promissory  note,  payable  on  demand,  is  stronger  than  the 
one  put  by  Lord  Mansfield,  in  3  Burr.  1281,  and  cited 
against  us ;  yet  the  statute  runs  from  the  date. 

In  the  case  put,  of  the  injury  to  the  servant,  per  quod 
iervUium  amiritf  it  is  the  loss  of  service,  not  the  injury, 
which  gives  the  right  of  action  to  the  master. 
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This  18  not  a  techoical  contract  of  indemnity,  but  a  prom-      vtica, 
iae  to  do  a  certain  act.     When  a  contract  of  indemnity  is    '^*^  ^^^' 
•bown^  we  shall  be  ready  to  meet  the  question  of  the  stat-  Siinkofuiiea 
ute  in  relation  to  that.     The  present  is  a  case  of  tori,  and         ▼. 
not  of  indemnity.     It  is  admitted,  as  to  the  case  put,  of  a         ^^ 
clerk  of  the  county,  who  omils  to   record  a  deed,  a  fixed 
liabiliiy  to  eviction,  without  eviction  itself,  is  enough   to 
constitute  a  ground  of  action*     This  admission,  alone,  gives 
08  the  cause. 

Curio,  per  Woodworth,  J.  (after  stating  the  plead«> 
ings.)  The  question  to  be  decided  is,  whetiier  the  stat- 
ute of  limitations  began  to  run  from  the  time  when  the 
note  fell  due,  since  which  more  than  six  years  elapsed  be- 
fore the  present  suit  was  commenced;  or  from  the  time 
of  the  recovery  against  the  plaintiffs,  which  was  within 
six  years. 

It  is  contended,  that  the  cause  of  action  was  not  com- 
plete until  the  plainlifls  sustained  damages.  I  apprehend 
this  cannot  be  the  test.  On  the  principle  assumed,  the 
defendant's  liability  might  continue  indefinitely,  when, 
from  the  nature  of  the  case,  there  is  no  such  necessity. 
He  was  liable  to  be  prosecuted  by  the  plaintiflfs,  immedi- 
ately after  his  default.  He  was  their  agent.  In  such  an 
action,  it  is  true,  a  question  might  be,  what  damages  have 
the  plaintiflls  sustained  ?  That  would  depend  on  the  in* 
solvency,  or  probable  extent  of  the  insolvency  of  the  ma- 
kers. To  that  extent,  the  plaiutiQs  were  answerable  to 
Smedu  ^  Canfield^  the  holders  of  the  note.  The  defend- 
ant could  not  object  that  Smedes  ^  Canfield  had  not  re- 
covered of  the  plaintiffs.  It  would  be  a  sufficient  answer, 
that  they  were  liable  to  the  same  measure  of  damages 
claimed  from  the  defendant.  To  that  amount,  a  loss  had 
arisen,  whicii  the  defendant  ought  to  pay.  He  had  no  con- 
cern with  the  inquiry,  whether  the  holders  of  the  note 
would  or  would  not,  at  a  future  period,  call  on  the  plain- 
tifi*s  for  the  loss.  I  consider  the  cause  of  action  against 
the  defendant,  to  rest  on  the  default  in  not  giving  notice ; 

Vol.  VI.  38 


S46  CASES  IN  THE  SUPREME  COURT 

uiTCA,      and  as  arising  immediately  on  the  happening  of  that  default. 
Aug.  1826.      ^jjj  j£gQ^  j^hg  statute  began  to  run  from  that  time.     The 

«^^r^C^^  case  of  Milkr  v.  Manxs^   (16  Mass,  Rep.  456,)  contains 
▼.  a   recognition  of  the   principle.     The  former   brought  an 

ChiWs.  acj^ioii  against  the  latter,  a  deputy  sheriff,  for  making  a  de- 
fective- return  to  an  original  writ,  sued  out  against  several 
defendants.  The  omission  was,  to  return  a  summons  as 
to  two  of  the  defendants  ;  for  which  cause,  the  judgment 
obtained  against  them  was  reversed.  Mams  pleaded  the 
statute  of  limitations;  upon  which  the  question  was, 
whether  it  ran  from  the  time  when  MUler  was  actually 
damnified  by  the  reversal,  or  when  the  return  was  made ; 
and  held  the  latter.  The  court  say,  the  judgment  being 
then  liable  to  reversal,  the  plaintiff  might  have  immediate- 
ly brought  his  action,  and  would  have  been  entitled  to 
his  damages.  A  like  principle  will  be  found  in  two  late 
cases,  decided  by  the  English  K.  B.  {Battley  v.  FauUcner^ 
Z  B.  ^A.  288 ;  and  Short  v.  JWCarlhy,  id.  626.)  In  the 
last,  the  plaintiff,  as  here,  declared  in  assumpsit ;  and  sta- 
ted as  a  breach,  that  the  defendant  did  not  diligently  and 
sufficiently  make  search  at  the  bank  of  England^  to  as- 
certain whether  certain  stock  was  standing  in  the  names 
of  certain  persons,  the  defendant  having  been  employed 
as  an  attorney  so  to  do.  The  omission  to  search,  took  place 
more  than  six  years  before  action  brought.  The  court  held 
the  omission  to  search  was  the  cause  of  action,  from  the 
time  of  which  the  statute  ran. 

The  recovery  in  the  former  case  cannot  be  the  measure 
of  damages,  because  there  is  no  averment  that  the  defend- 
ant had  notice  ;  and  consequently,  for  aught  that  appears, 
he  had  no  chance  of  defending  as  to  the  material  point. 
What  has  been  lost  by  the  neglect?  It  will  scarcely  be 
contended^  that  if,  noiwithstanding  the  omission  to  charge 
the  endorser,  the  makers  of  the  note  were  unquestionably 
responsible,  and  of  undoubted  credit,  the  holders  were 
entitled  to  recover  the  whole  amount  of  the  note.  The 
defendant  is  not  to  be  charged  with  the  amount  of  the 
judgment  when  he  has  not  been  heard.  If,  indeed,  the 
plaintiflb  had  given  notice  to   the  defendant  of  the   suit 
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commenced  against  them,  and  required  him  to  defend,  I     utica, 
incline  to  think  he  would  be  concluded  as  to  the  damages.    ^'^-  ^^^- 
But  even  then,  it  must  appear  that  the  action  was  com-  BanTofuIlca 
menced  against  the  defendant  within  six  years ;  for  the  ▼. 

right  of  action  was  complete  the  moment  after  the  neglect. 
If  the  plaintiflTs  omitted  to  prosecute  till  after  a  recovery 
against  them,  and  that  was  after  six  years,  the  remedy 
would  be  barred  by  the  statute. 

If  the  view  I  have  taken  be  correct,  it  follows  that  the 
plaintiffs  might  have  sustained  their  action,  without  wait- 
ing to  be  prosecuted,  or  paying  damages  to  the  holders. 
If,  however,  it  were  otherwise,  I  think  payment  of  the 
damages  by  the  plaintiSs,  without  suit,  would  not  have 
been  in  their  own  wrong ;  although  it  would  be  attended 
with  risk  in  this  respect.  If  they  could  not  show  that  the 
damages  sustained  by  the  defendant's  default,  was  equal 
to  the  sum  paid  in  satisfaction  to  the  holders,  they  would 
'incur  a  loss  pro  tanto.  The  defendant  would  be  bound 
to  indemnify  for  the  amount  paid,  provided  it  did  not  ex- 
ceed the  injury  proved  at  the  tral.  Beyond  this,  he 
would  not  be  holden.  If  it  be  necessary  to  have  paid  the 
damages  in  the  first  instance,  I  do  not  see  how  the  plain- 
tiff, under  the  circumstances  in  which  they  were  placed, 
could  avoid  this  risk. 

On  the  argument,  this  action  was  likened  to  the  action 
for  an  injury  to  a  servant,  per  quod  servUium  amisit ;  and 
the  case  of  digging  a  pit  in  the  highway  seven  years  ago, 
in  which  the  plaintifTs  leg  was  broken  five  years  after- 
wards, and  several  like  cases.  The  difference  between  the 
two  cases  mentioned,  and  the  present  case,  is  this  :  here 
the  damages  accrued  at  the  time  of  the  clefendant's  default. 
In  the  cases  mentioned,  and  supposed  to  be  analogous,  no 
damages  accrued,  (except  perhaps  nominal  in  the  case  of 
the  servant,)  until  the  loss  of  service  took  plaee,  or  the 
limb  was  broken.  The  same  answer  may  be  given  to 
several  other  cases  put  upon  the  argument. 

I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment ;  but  the  plaintiff  may  amend  on  payment  of  costs. 

Judgment  for  the  defendant. 
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Aug.  1826.       Jackson,  ex  dem.  Hogarth  and  wife,  against  Nelson. 


Ejectment,    tried    at    ibe    Putnam    circuit,    October^ 
Nebon.       18^4,  before  Williams,  C.  Judge. 

In  ejectment      At  the  trial,  the  following  facts  appeared  :  Joshua  JVW- 
bythe  heir  at  ^ofj  died   in    1817,  seised   in  fee  of  the  premises  in  ques- 

law  against  a     .  '  "^  ^ 

deTisee,  a  co-  tion ;  and  the  wife  of  the  lessor  of  the  plaintiff  was  a 
S^nc^m-  grand-daughter  of  the  deceased  ;  and,  as  one  of  bis  heirs, 
mon  with  the  entitled  to  one  third  of  the  premises  in  question, 
in  actual  po«-  ^^^  defendant  set  up  a  devise  from  Joshua  kelson,  of 
wMion,  may  big  land,  including  the  premises  in  question,  to  his  only 
for  the  defen-  son,  Jacob  Jfekon^  for  life ;  remainder  to  the  children  of 
^*A*dth'  -  ^^^  letter,  viz.  ComeliuSy  (the  defendant,)  Samuel  C, 
pecially,  if  he  Jacob^  Joshua,  and  James  «M,  &c.  in  fee.  Jacobs  their 
^;^  ^^^  ^jjjjj  father,  died  in  1811,  leaving  his  five  sons  living  at  his 
he    does  not  death,  and  three  daughters* 

is  interested.  ^  The  plaintiflf  alleged  that  the  ancestor,  Joshua  J^TeUohf 
burnt  the  will  in  October,  1813;  and  the  defendant,  that 
at  the  time  of  burning,  the  testator  was  not  of  sound 
mind.     And  this  was  the  question  at  the  trial. 

Samuel  C.  J^Telsont  one  of  the  devisees,  (but  who  was 
not  in  actual  possession  as  such,)  was  offered  as  a  witness 
for  the  defendant ;  and  though  objected  to,  (being  sworn 
on  his  voire  dire,  and  stating  that  he  did  not  know  thai 
he  had  any  interest,)  was  admitted  by  the  judge,  and 
sworn. 

Verdict  for  the  defendant. 

T.  J.  Oakley^  for  the  plaintiff,  moved  for  a  new  trial. 
He  relied  on  Brant  v.  Dyckman,  (1  John,  Cas,  275,) 
as  decisive  against  the  admissibility  of  the  witness.  There, 
he  said,  the  witness  was  not  allowed  to  prove  himself 
even  in  possession.  Here  the  witness  was  allowed  to 
protect  both  his  interest  and  possession.  The  possession 
of  his  co-tenant  was  hi9. 

W.  JWfoon,  contra,  cited  Van  J^uys  v.  Terkime,  (3 
John,  Cas,  82,)  that  a  mere  interest  in  the  question,  is 
no  objection ;  but  it  must  be  an  interosl  in    the  event. 
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Here  the  witness  was  not  in  possession  ;  and  the  verdict 
could  never  affect  him.  It  follows  that  he  was  competent. 
{Jackson  v.  RtoMeyt  3  John.  Cos.  234.  Jackson  v.  Bardy 
4  John.  Rep.  280.  Jackson  v.  Van  Duzen^  5  id.  144* 
Stockham  v.  Jones^  10  id.  21.) 


UTICA, 
Aug.  188G. 


Ciffio,  per  Sutherland,  J.  {after  staling  the  facts.)  In 
Brant  v.  Dyckman^  the  defendant  denied  that  he  was  in 
possession  when  the  action  was  commenced ;  and  called 
one  Vredenberghf  to  prove  that  he,  Vredenbergh^  at  the  com- 
mencement of  the  suit,  was,  and  then  still  continued  to  be, 
in  possession  ;  and  not  the  defendant.  He  was  excluded 
by  (be  judg^e,  and  the  supreme  court  held  him  incompe- 
tent. They  say,  **  If  he  was  in  possession,  he  had  an  im- 
mediate interest  to  protect  that  possession  and  prevent  a 
recovery."  "Whether  this  be  considered,"  they  continue, 
"an  interest  in  the  event  of  the  suit,  or  in  the  question^  be- 
tween the  parties  merely,  it  is  one  of  those  cases  in  which 
the  reason  and  policy  of  the  law  ought  to  exclude  a  wit- 
ness. His  interest  in  the  question  of  possession,  is  almost 
the  same  as  that  of  the  defendant  himself." 

Admitting  this  decision  to  be  sound,  I  think  the  present 
case  is  distinguishable  from  it.  The  witness  was  there 
called  to  support  his  own  actual  possession.  A  verdict 
against  the  defendant,  would  have  resulted  in  a  judgment 
and  execution,  by  which  the  witness  would  inevitably 
have  been  turned  out  of  possession.  But  in  this  case,  the 
possession  of  the  witness  is  constructive  merely,  not  actuaL 
The  effect  of  a  recovery  on  the  part  of  the  plaintiff  cannot 
be,  to  turn  him  out  of  actual  possession  ;  nor  can  the  ver- 
dict be  evidence  for  or  against  him,  in  any  other  suit.  It 
is  an  interest  in  the  question  merely,  and  not  in  the  event  of 
the  suit.  (3  John.  Cas.  234.  4  John.  Rep.  232.  5  id. 
158.     10  id.  21.) 

Besides,  the  witness  was  sworn  on  his  voire  dire^  and  tes- 
tified that  be  did  not  reside  on  the  premises  in  question^ 
and  had  no  interest  in  them  that  he  knew  of.  There  may 
have  been  a  partition. 

Motion  for  a  new  trial  denied. 
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UTICA, 

Aug:.  1826* 

Rapclye      Rapelye    and    Smith,    survivors  of    Lawrence,    agam$t 
▼.  Mackie  and  others. 

Mackie. 

The  plaintiffs,       ASSUMPSIT  for  ffoods  sold  and  delivered,  and  cfoods  bar- 

liaving  cotton        ^  °  ^  . 

at  three  stores,  gained  and  sold,  tried  al  an  adjourned  circuit  in  the  city 
bales^rawlted  ^^^  county  of  J^^exB^York^  January  SOthy  1824,  before  Ed- 
a.  G.  &  Co.  wards,  C.  Judge  ;  when  the  jury  found  a  verdict  for  the 
B.,  and  30  of  plaintiffs,  for  471  dollars  90  cents,  being  the  price,  with  in- 

roark   at'^ihe  ^^'*®^^»  ^^  ^^  ^^'^^  ^^  cotton,  (after  deducting  $1800  paid  by 
store 'of  Jif.  &  the  defendants,)  which  the  plainlifTs   claimed  on  the  trial 
Wea*markcd  ^o  ^^^^  sold  and  delivered  to  the  defendants. 
G.  6.  &  Co,      The  facts  proved  at  the  trial  are  sufficiently  stated  in  the 

to  the  defend-        •    •  r .  i  « 

ants,  deliver-  opinion  of  the  court. 

ing  them  a  pro 

forma  bill  of  JT  Duer,  for  the  defendants,  moved  for  a  new  trial.  He 
^66 bales,  soy  made  the  following  points,  and  cited  the  authorities  which 
19,800  lbs.—  follow,  in  support  of  them  : 

•18  Der  cwt*^ 

1   per    cent.       1.  Where  goods  sold  are  parcel  of  a  larger. quantity,  the 

fe^Sants^pav-  V^^V^^^Y  ^^^^  ^^^  ^^^^  absolutely  in  the  vendee,  so  long 
ing  at  the  as  there  is  no  selection  or  designation  of  the  part  sold,  or 
irTpartforthe  separation  of  it  from  the  part  unsold.  {2  John.  Rep.  16. 
whole.    Then  14  {J.  167.     1  Eosty  558.     Ship.  Touch.    224.     Long  m 

the    cotton  m  .  '  ° 

jtf.    &    w:s  Salesy  149.) 

^tr"*  d  *'  b*"  ^'  ^^^^^  ^"y  ^^^  °^  ^^^  seller,  such  as  counting,  weigh- 
fire,  and  the  ing,  &c.  remains  to  be  done,  to  ascertain  the  exact  quan- 
ma^nded'of  Uic  ^^^V  ^old,  the   property  does   not   vest    absolutely  in    the 

plaintiffs     an 

order  for  the  66  bales,  which  was  refused  ;  but  the  plaintiffs  gave  an  order  for  36  bales. 
These  were  then  weighed  by  the  plaintiffs ;  and  another  bill  of  parcels  delivered  to  the 
defendants,  including  the  36  bales,  according  to  the  weigh  master's  bill ;  and  the  30  bales 
at  a  certain  weight  each,  with  the  remark,  '*  deduct,  for  supposed  loss,  ISO.'*  The  36  bales 
were  deliTered  at  the  time  of  weighing. 

Hdd^  that  the  property  of  the  30  bales  did  not  vest  in  the  defendants  ;  and  that,  there- 
fore, the  plaintiffs  could  not  recover  the  price. 

The  30  bales  not  b^ing  identified  in  the  contract,  and  specifically  sold,  the  contract  mi^ht 
have  been  satisfied  by  a  delivery  of  30  bales  with  the  mark  mentioned,  from  any  other 
place  beside  Brooklyn  ;  or  if  the  contract  related  to  Brooklyn,  then  out  of  any  other  store 
there,  beside  Jtf.  &  fT.'f  ;  or  if  the  contract  had  been  to  sell  the  30  bales  at  Jtf.  &  IF.'i ;  yet, 
they,  not  being  weighed,  did  not  pass. 

When  something  remains  yet  to  be  done,  as  between  buyer  and  seller,  or  for  the  purpose 
of  ascertaining  either  the  quantity  or  price  of  the  article  sold,  there  is  no  delivery ;  and  the 
property  does  not  pass,  though  the  price  be  in  part  paid. 

And  so,  if  there  be  a  port  delivery,  the  other  part  not  yet  ascertained,  will  not  pass. 

And  thfre  need  not  be  an  express  agreement  that  something  farther  shall  be  done.  It  is 
enough  that  it  appear,  from  the  circumstances  uf  the  case,  to  ^  neeessary. 
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rendee  ;  but  iiDlil  such  act  is  done,  remains  at  the  risk  of      utica, 
the  vendor.     (2  H.  Bl  128.     Bull.  JV.  P.  50.     12  Johu   ^"5-  *®*^- 
Rtp.   165.     IS  id.  53.     Long   on  Saks^  154  /o  157.     5    ^"^^^^^ 
TataU.  617.     2  M.   ^  S.    397.     15  John.  Rep.  349.     2         y.  . 
Campb.  240.     Ross  on  Vendors  and  Purchasers^  28.) 

3.  In  the  present  case,  there  was  neither  an  actual  nor 
constructive  delivery  to  the  defendants,  of  the  30  bales  of 
cotton  that  were  burnt  in  the  store  of  Merry  and  Waile. 
(2  JV.  Jtt.  61.) 

4.  That  the   payment  of  part  of  the  price,  does  not,  of 
ilseU,  alter  the  property  in  the  thing  sold ;  but  only  binds 
the  bargain.     (2  BL  Com.  448). 

G.  Griffin^  contra,  insisted  on  the  following  points, 
(among  others,)  and  cited  the  authorities  which  follow,  in 
support  of  them : 

1 .  There  was  a  complete  sale  by  the  plaintiffs  to  the 
defendants,  on  or  before  tiie  21«/  of  August^  1822,  of  the 
30  bales  of  cotton  consumed  by  fire  in  the  store  of  Merry 
and  WcMe.  (11  Easi^  211.  id.  219,  per  Bayley,  J.  id. 
210.  2  H.  Bl.  504.  4  B.  ^  P.  69.  6  East,  614.  14  id. 
614.  4  Campb.  237.  13  East,  522.  4  Taunt.  644.  5  id. 
176.  id.  617.  2M.  ^  S.3d7.  7  East,  558.  1  Picker^ 
ing,  476.     J^oy's  Max.  88.     2  Bl.  Com.  448.) 

2.  The  contract  of  sale  was  entire ;  and  by  accepting 
the  two  parcels  that  remained,  after  the  fire,  the  defendants 
recognized  and  ratified  the  contract  in  toto. 

Curia,  per  Woodworth,  J.  On  the  2\st  of  August, 
1822,  the  plaintifls  sold  to  the  defendants  66  bales  of  cot* 
ton,  marked  O.  O.  ^  Co.  As  evidence  of  the  sale,  the 
bill  of  parcels  delivered  to  the  defendants  was  produced, 
on  which  the  charge  is  made  thus :  *^  66  bales,  say  19,800 
lbs.  j(12  per  hundred,  $2376,  1  per  cent,  off."  The  de- 
fendants paid,  at  the  time,  j(1800. 

The  plaintiffs'  cotton  was  in  three  stores  at  Brooklyn ; 
one  kept  by  Van  Bokkelen,  another  by  Caze  ^  Richaud, 
and  the  third  by  Merry  ^  fVaile.  There  were  69  bales, 
of  the  mark  sold,  in  the  store  of  Van  Bokkelen,  and  30 
bales  in   the  store  of  Merry  ^   Waite.     A  night  or  two 
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Rapelye 

▼. 
Mackie. 


after  the  delivery  of  the  bill  of  parcels,  the  SO  bales  were 
burnt.  They  had  been  weighed  about  the  ISthor  l7thot 
July,  No  order  for  delivery  was  given.  The  bill  was  a 
pro  forma  bill ;  the  weight  not  being  precisely  ascertained. 
The  plaintiffs'  witness  testified  that  he  presumed  the  word, 
*' say/' denoted  that  the  estimate  was  made  from  the  in- 
voices ;  that  had  the  weight  been  actually  ascertained,  and 
the  cotton  delivered,  the  deduction  of  1  per  cent,  would 
have  been  carried  out  on  the  bill  of  parcels. 

On  the  5th  of  September^  another  bill  was  delivered  to 
the  defendants,  charging  the  36  bales  according  to  the 
weigh  master's  bill,  which  was  produced.  The  SO  bales 
were  inserted  at  a  certain  weight  each,  with  a  remark, 
^Meduct  for  supposed  loss,  150."  The  36  bales  were 
weighed  at  the  request  of  the  plaintiffs,  as  the  witness  sup- 
posed, at  the  time  of  delivery  to  the  defendants,  and  sub- 
sequent to  the  fire :  and  if  the  sale  had  been  made  by  the 
original  invoice,  the  cotton  would  not  have  been  re-weigh- 
ed, according  to  the  usual  course  of  business.  After  the 
fire,  the  defendants  called  for  an  order  for  66  bales,  which 
was  refused  ;  but  an  order  for  36  was  given. 

On  this  statement,  I  am  of  opinion  the  plaintiffs  are  not 
entitled  to  recover  for  more  than  36  bales. 

The  ground  upon  which  the  defence  rests  is,  that,  as  to 
the  30  bales,  burnt  in  the  store  of  Merry  ^  Waite^  there 
never  was  a  delivery.  This  is  apparent  from  the  fact,  that 
there  was  no  proof  as  to  the  identity  of  this  parcel.  It 
would  have  been  competent  for  the  plaintiffs  to  deliver  the 
number  of  bales  sold,  from  any  parcel,  whether  stored  at 
Brooklyn^  or  in  the  city  of  •ATew-ForJk  ;  and  such  a  delivery 
would  have  satisfied  the  contract.  The  bill  of  parcels  in 
general.  There  is  no  specification  of  the  particular  bales, 
or  the  place  where  stored.  A  number  of  bales  containing 
the  quantity,  is  all  that  appears  to  have  been  required. 
The  defendants  could  not  insist  on  receiving  the  specific 
quantity  slI  Merry  ^  fVaite'a;  and  unless  they  had  this 
right,  I  do  not  perceive  on  what  ground  they  are  to  be 
subjected  to  the  loss.  The  principle  would  render  them 
liable  for  property  which  the  plaintiffs  might  or  might  uoi 


OP  THE  STATE  OP  NEW-YORK. 


U 


h  ve  elected  to  deliver,  in  satisfoctioii  of  the  purchase. 
The  caae  presented,  ia  one  where  a  smaller  parcel  is  sold 
oat  of  a  larger,  without  any  designation.  Had  there  been, 
it  may  be  presumed  the  plaintiffs  would  have  produced 
proof  of  it.  The  broker  who  made  the  contract  was  in 
court,  and  not  called. 

Bat  if  it  be  admitted  that  the  purchase  was  of  cotton 
stored  at  Brooklyn^  the  only  specification  is,  that  the  bales 
were  marked  "  Cf.  G.  ^  Co/*  No  reference  is  had  to  JUer- 
ry  4^  WaiUfs  store  in  particular.  At  that  very  time  the 
plainliOs  had  69  bales  of  this  description  at  Van  Bokke* 
laCi,  Will  it  be  pretended  that  a  delivery  of  66  bales  of 
ibis  fiercely  would  not  have  satisfied  the  purchase  1  If  it 
would,  then  it  may  be  asked,  where  is  the  proof  that  the 
defendants  bad  acquired  an  absolute  right  to  the  30  bales 
bomtf 

There  is  another  conclusive  objection  against  a  recovery* 
The  cotton  was  to  be  weighed,  before  the  delivery  was 
complete.  It  is  not  necessary  there  should  appear  an  ex- 
press agreement  was  made  to  that  eflfect.  The  first  bill  of 
parcels  was  well  described  .by  the  plaintiffs'  clerk,  as  a 
proftmna  bill.  It  was  conjectural  as  to  the  quantity.  The 
one  per  cent,  was  not  carried  out  for  that  reason.  The 
sabsequent  act  of  weighing  was  indispensable,  unless  the 
defendants  bad  agreed  to  accept  the  cotton  according  to 
the  estimate  made.  The  plaintifis  must  have  so  consider- 
ed it*  It  was  re- weighed  at  their  request.  Then,  for  the 
first  time,  the  one  per  cenU  was  deducted.  It  was  then 
ascertained  that  the  quantity  was  less  than  originally  cai- 
culaled.  These  facts  show  very  satisfactorily,  that  the 
delivery  was  not  complete  when  the  SO  bales  were  burnt. 
Indeed,  it  is  difficult  to  conceive  upon  what  principle  the 
seller  would  consider  that  there  was  a  delivery,  when  it 
was  not  ascertained  how  much  was  sold,  or  the  amount  to 
be  received.  The  principle  that  runs  through  all  the  cases 
ii,  that  when  something  remains  to  be  done,  as  between 
buyer  and  seller,  or  for  the  purpose  of  ascertaining  either 
the  quantity  or  price,  there  is  no  delivery.     Whether  the 
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question  arises  where  the  properly  is  dealroyed,  or  where 
the  right  of  stopping  in  transitu  is  drawn  in  question,  can* 
not  make  a  difference.  If  a  delivery  has  been  made,  the 
goods  are  at  the  risk  of  tlie  purchaser ;  and  the  seller's 
right  ot  stopping  in  transilUy  ceases. 

The  delivery  of  the  36  bales  after  the  fire,  was  not  a 
recognition  of  the  right  to  claim  for  the  residue.  The  de- 
fendants demanded,  and  were  entitled  to  66  bales.  The 
acceptance  of  a  part  is  in  exoneration  of  the  plaintiffs,  pro 
ianio;  leaving  the  question,  respecting  the  residue,  as  it 
was  before  that  delivery. 

The  following  authorities  will  be  found  to  support  the 
doctrine  upon  which  we  rest  the  decision  of  this  cause : 
15  JoAn  349;  6  East,  614;  11  East,  210;  \2  East,  614; 
1 1  East,  522 ;  2  M  4^  S.  397 ;  4  Campb.  237. 

There  must  be  a  new  trial,  with  costs  to  abide  the  event. 

New  trial  granted. 


Southard  against   Rexford. 

A  witncM 
may  be  asked      ASSUMPSIT,  for   breach  of  promise  of  marriage;  (rieo 

Hr^r*""' ^o  a^  ^^»«  Saratoga  circuit,  June,  1825,  before  Walworth,  C. 

which        will  Judge. 

him;  and,  if      The  plea  was  the  general  issue,  with  notice  that   the 
he  has  no  ob-  dcfcndaut  would   prove  in    his   defence,  that    the  plaintiff 

jection,     may  * 

answer  it. 

His  pmilege  is  personul  only  :  but  it  is  the  duty  of  the  roiirt  to  oJvcrtise  him  of  iL 

And  where,  in  an  action  for  brer>ch  of  promise  of  marriage,  (he  defendant  asked  his  wit^ 
ness  if  he  e^er  knew  of  any  prrson  having  criminal  cornexiun  i^ilh  the  plaintiff;  and  th* 
judge  would  not  suffer  the  quc.«(ion  to  be  put ;  but  himself  told  the  witness  he  might,  if 
oe  pleased,  state  any  improper  intercourse,  if  there  had  been  any  between  the  plaintiff  and 
him  ;  AWd,  that  this  was  not  a  violation  of  the  rule. 

A  jury  may  infer  mutual  promises  of  marriage  from  the  defendant's  Tisits  to  the  plaintiff 
as  a  suitor,  and  his  declarntions  that  he  had  promised  to  marry  the  plaintiff. 

After  a  defendant  has  once  broken  a  pri  mise  of  marriage,  his  offer  to  renew  it,  is  no  d«* 
fence  to  an  action  for  the  breach. 

In  an  action  for  breach  of  promise  of  marriage,  if  the  defendant  give  notice,  with  his 
plea,  that  he  will  prove  that  tli<:  plaintiff  has  been  guilty  of  fornication  ;  but  fail  enlirelj 
to  show  it  on  the  trial,  the  jury  may  consider  this  in  aggravation  of  damages. 

The  damages  in  this  action  are  in  the  sound  discretion  of  the  jury,  under  ths  ciieiii»» 
•tancef  of  each  particular  case. 
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had,  at  various  times,  and  with  various  persons,  specifying 

tbenoy  committed  fornication  after  the  alleged  promise. 
The  defendant  attempted,  at  the  trial,  to  prove  this  branch 

of  his  defence  by  one  Stephen  ^ylesworth  and  others ;  but 

failed. 
When  ^lestBorth  was  upon  the  stand,  the  counsel  for 

the  defendant  asked  him   if  he  ever  knew  of  any  person 

having  criminal  connexion  with  the  plaintiff  1 

The  judge  told  the  witness  he  need  not  consider  that 
foestioii  as  including  himself;  that  he  was  not  bound  to 
•ay  any  thing  respecting  himself.     That  if  he  said  he  did 

know  of  any  person,  the  plaintiff's  counsel  must  be  per- 
mitted to  inquire  who  it  was,  in  order  to  test  his  credibili- 
ty, or  for  the  purpose  of  enabling  him  to  call  witnesses  to 
disprove  it. 
The  witness  then  answered  the  question  in  the  negative. 
The  defendant's  counsel  then  claimed  the  right  of  put- 
ting the  question  in  such  manner  as  to  include  the  witness 
in  the  answer  to  be  given  ;  leaving  it  to  him  to  make  the 
objection  to  answering  it,  if  he  thought  proper. 

The  judge  decided  that  it  was  improper  to  put  a  ques- 
tion to  a  witness,  when  it  clearly  appeared  he  was  not 
boand  to  answer  it.  That  the  right  of  the  witness  to  be 
exempt  from  declaring  his  own  infamy  or  guilt,  was  per- 
fect ;  and  must  be  preserved  to  its  fullest  extent.  That  it 
is  the  province  of  the  court  to  decide,  whether  a  direct 
answer  to  the  question  proposed,  will  furnish  evidence 
against  the  witness.  In  such  cases,  the  witness  is  not 
bound  to  answer  the  question  either  way,  although  the 
truth  may  not  criminate  him  ;  and  in  ail  such  cases  it  is  the 
duty  of  the  court  to  interfere,  and  prevent  the  question 
fiOio  being  pal  to  the  witness;  and  not  compel  him  to 
claim  an  exemption  from  answering,  on  the  ground  that 
it  would  criminate  himself;  because  the  very  claim  of  ex- 
emption would  cast  a  suspicion  on  him.  Neither  would 
the  judge  permit  the  counsel  for  the  defendant  to  cast  a 
auspicioD  upon  the  character  of  the  plaintiff,  by  asking 
their  own  witness  a  question  which  he  might  refuse  to  an- 
swer, for  the  purpose  of  creating  such  a  suspicion.  That 
when  the  answer  to  a  question  cannot   directly  implicate 
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the  character  of  the  witness  ;  but  may  do  it  coUaterany ; 
then  the  question  may  be  put ;  and  the  witness  must  claim 
his  exemption  ;  and  show  how  it  may  implicate  him.  And 
be  musty  in  addition  to  that,  on  his  oath,  declare,  that  his 
answer  will,  in  his  opinion,  have  that  tendency. 

The  judge,  therefore,  refused  to  allow  the  question  to 
be  put  in  the  form  proposed  ;  but  told  the  witness  that  he 
was  at  liberty  to  state  any  improper  intercourse,  if  there  was 
any  such,  between  the  plaintiff  and  him. 

Other  questions  upon  the  trial  were,  whether  a  valid 
promise  of  marriage  was  proved  ;  and  whether,  if  proved,  it 
bad  been  rescinded  ;  both  of  which  the  judge  left  to  iha 
jury  upon  the  evidence.  Another  question  was,  whether 
an  offer  by  the  defendant  to  renew  his  promise  of  marriage, 
and  a  refusal  by  the  plaintiff,  was  a  defence;  as  to  which 
the  judge  charged,  that  if  the  defendant  had  violated  his 
agreement,  and,  in  consequence,  the  connexion  between  the 
parties  had  been  broken  of!',  the  offer  and  refusal  were  no 
defence. 

As  to  the  damages,  he  charged,  *'  that  in  cases  of  this 
kind,  the  damages  are  always  in  the  discretion  of  the  ju- 
ry ;  and  in  fixing  the  amount,  they  have  a  right  to  take  in- 
to consideration  (he  nature  of  the  defence  set  up  by  the 
defendant.  That  in  his- defence,  he  had  attempted  to  es* 
cuse  his  abandonment  of  the  plaintiff,  on  the  ground  thai 
she  was  unchaste,  and  had  committed  fornication  with  dif- 
ferent individuals.  But  it  appeared  from  the  testimony  of 
his  own  witnesses,  that  her  character  in  that  respect  had 
not  been  tarnished  even  by  the  breath  of  suspicion.  That 
with  such  a  defence  on  the  record,  a  verdict  for  nominal 
or  trifling  damages  might  be  worse  for  her  reputation  than 
a  general  verdict  for  the  defendant.  That  if  the  defend- 
ant  had  won  her  affections,  and  promised  her  marriage ; 
anJ  hnd  not  only  deserted  her  without  cause,  but  had  also 
spread  tins  defence  upon  the  record,  for  the  purpose  of  de- 
stroying her  character;  the  jury  would  be  justified  in  giv- 
ing exemplary  damages.^' 

The  judge  also  commented  at  length  upon  the  testimo- 
ny ;  and  expressed  to  the    jury  a  decided  opinion  in  favor 
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of  (he  plaiotiS'  on  all  (he  queitions  of  fact  submitted  to 
liictr  deciBJOD.  ' 

The  other  fiicia   are   staled  m  the  opinion   of  ihe  court. 

Verdict  for  the  ptaiDtiff  for  ;(750. 

A  C.  Paige,  for  the  defendant,  moved  for  a  new  trial. 
He  inaieied  there  were  no  mutual  promieee  of  marriage 
proved :  the  promise  of  the  defendant,  therefore,  wag 
rithout  conaideratioH.  But  if  there  was  a  binding  prom- 
Ik,  the  plainlifTB  aecond  engagement  of  marriage  wiih  an- 
other, waaa  reacission  of  that  with  the  defendanf.  {HoiCt 
X.  P.  Rep.  151.  3  JIfaii.  Rtp.  189.)  Besides,  the  de- 
fendant was  discharged  from  his  contract  by  hia  ofTer  to 
perform,  and  the  plainiifTs  refusal.  (17  John.  175.  I  ChU, 
ft,  318.)  Her  refusal  to  receive  the  defendant's  vieilD, 
ind  receiving  thoee  of  others,  were  a  breach  of  the  cod- 
imcl  on  her  part,  and  dincharged  the  defendant. 

The  judge  erred  in  overruling  the  question  proposed  to 
be  put  to  the  witness.  (3  Taunt.  424.  I  Pial.  Ev.  205-6. 
oad  iJtt  ea$et  thtre  dud;  ed.  1820.  3  Campb.  210,  519. 
4  Etp.  Rep.  SS6.) 

The  judge  erred  in  charging  that  if  the  contract  had 
be«n  broken  ofT  without  the  plaintifTd  fault,  she  was  not 
bound  afierwardd  to  receive  the  defendant's  addresses. 

He  also  erred  in  charging  that  the  damages  were  in  the 
dJKrefioD  of  the  jury;  and  that  the  defence  interposed 
^Id  aggravate  the  damages.  15  Mait.  Rep.  48.  8 
AUt.  Ev.  103,  IU6,  107.     3  John.  63,  64-5.     d  id.  51.) 

S.  G.  Hmtington,  contra,  cited  3  Campb.  519  ;  4  Eip. 
S^  SS5,  248;  I  Phil.  Ev.  206,  ed.  of  1820;  2  Etp. 
%  Ooulife  ed.  405,  per  Marihall,  Ch.  J.  m  U.  Stalet 
f-BwT;  8  Com.  on  Conlr.  410. 

Cma,  per  Sutherland,  J.  Whether  there  were  mu- 
IQbI  promises  of  marriage  between  the  parties  or  not,  was 
properly  left  by  the  judge  to  the  jury,  as  a  question  of  facL 
The  evidence  abundantly  supports  (he  verdict  upon  this 
point.  The  promise  on  tlie  part  of  the  defendant  was 
clearly  proved.     In  January,  1819,  he  admitted  to  aa  EU- 
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za  Ptcky  that  he  had  promised  to  marry  the  plaintiff,  and 
intended  to  fulfil  his  engagement.  About  the  same  time, 
he  told  the  brother  of  the  plainiifl,  that  he  intended  soon 
to  marry  her.  A  number  of  witnesses  testified,  that  from 
June,  1818  to  1823,  the  defendant  visited  the  plaintiff  as 
a  suitor,  and  was  apparently  well  received  by  her;  and  it 
was  matter  of  public  notoriety  that  he  was  courting  her. 
The  fact  of  an  engagement  of  marriage  between  the  parties ; 
of  a  promise  on  the  part  of  the  plaintiff  as  well  as  of  the 
defendant,  is  necessarily  to  be  inferred  from  this  evidence. 

It  was  also  correctly  submitted  to   the  jury,   to  deter- 
mine as  a  question  of  fact  upon  the  evidence,  whether  the 
engagement  had  been  rescinded  by  mutual  consent,  or  had 
been  broken  off  by  the  plaintiff  before  any  breach  on  the 
part  of  the  defendant.     It  was  contended  that  the  contract 
was  broken  by  a  subsequent  engagement  of  the  defendant 
to  one  Stephen  JlyltsvDorihy   in  the  spring  of  1819.     On  this 
point,  the  evidence,  on  the  part  of  the  defendant,  was  of 
a  very  doubtful  and  suspicious  character.     The  case  states 
that  Stephen  Jlylesxcorthy  who  swore  to  the  engagement, 
upon    cross-examination  by  the   court,   repeatedly  contra- 
dicted his    previous  statements,  and    told  several  different 
stories,  as  to  the  time  when  the  agreement  to  be  married 
was  made  between   him  and  the  plaintiff.     The  testimony 
of   Mel   *Syle$worth  and  Samuel  Peterson,  as  to   the  con- 
fessions of  the  plaintifif,  that  she  was  engaged  to  be  married 
to  Stephen  Jlylesicorth,  were  not  free   from  just  grounds   of 
suspicion.      The  jury,   without  doubt,  entirely  disregard- 
ed the    testin)ony  of  Stephen  •Syleswarth  ;  and  if  they  be- 
lieved   the   other   two  witnesses,   they   probably  supposed 
the  declarations  of  the  plaintiff  were  not  made  in  earnest ; 
as  all  the  testimony  shows  that,  at   this  very  period,  the 
defendant   was   constant  in  his  attention   to  her,  and  was 
publicly  considered  as   her   suitor,  and  received  by  her  in 
that  character. 

The  offer  made  by  the  defendant,  a  short  time  previous 
to  his  marriage,  to  renew  his  attentions  to  the  plaintiff,  and 
her  refusal  to  receive  them,  afford  him  no  defence  against 
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ibis  action.  The  only  evidence  upon  this  point  is  deriv- 
ed from  the  confessions  of  the  plaintiff  to  Olive  and  Peter 
Tarpetmy*  She  stated,  that  a  short  time  before  the  de- 
fendant  courted  his  present  wife,  he  came  to  her,  and  want- 
ed to  be  friendly  again.  She  told  him  he  had  deceived 
amd  duappointed  her  to  often^  that  she  could  have  no  confidence 
m  him.  That  the  defendant  then  told  her  he  was  deter- 
mined to  get  married,  and  that  unless  slie  received  his  vis- 
itBf  he  would  go  somewhere  else.  She  (hen  replied,  that 
he  might  go  for  what  she  cared.  The  fair  construction  of 
this  conversation  is,  that  the  defendant  had  previously  vi- 
olated his  engagement ;  that  the  plaintiff  considered  him 
go  faithless,  that  no  reliance  could  be  placed  upon  his 
promises,  and  she  therefore  refused  to  permit  him  to  re- 
new bis  visits.  It  is  to  be  remarked,  that  the  defendant 
does  not,  on  this  occasion,  offer  to  marry  the  plaintiff,  but 
only  to  renew  his  addresses.  She  chose  to  consider  the 
connexion  between  them  as  at  an  end ;  and  not  subject 
herself  to  the  pain  and  mortification  of  being  again  deceiv- 
ed. The  defendant's  offer  is  not  to  consummate  the  origin- 
al contract,  but  to  make  a  new  one.  Then  she  iiad  a  right 
to  decline. 

I  think  the  judge  erred  in  preventing  the  defendant  from 
adcing  the  witness,  (^Stephen  •Sylesworth)  in  general  terms, 
if  he  ever  knew  of  any  person  having  criminal  connexion 
with  the  plaintiff.  The  witness  was  not  bound  to  answer 
the  question,  so  far  as  the  answer  would  criminate  himself; 
and  it  was  the  duty  of  the  court  to  apprise  him  of  his  right 
in  that  respect.  But  if  a  witness,  under  such  circumstan- 
ces, thinks  proper  to  waive  his  privilege,  I  do  not  under- 
stand it  to  be  either  the  duty,  or  the  right  of  the  court,  to 
force  it  upon  him,  and  to  deprive  (he  party  of  the  benefit 
of  such  disclosures  as  he  may  voluntarily  make.  It  is  a 
personal  privilege  only.  The  fact  that  the  witness  had 
criminal  intercourse  with  the  plaintiff,  the  defendant  had 
an  undoubted  right  to  establish.  The  witness  was  entire- 
ly disinterested,  and  as  competent  to  testify  to  that  fact  as 
any  other.  No  man  shall  be  compelled  to  criminate  him- 
self; but  if,  from  a  sense  of  justice,  or  any  other  consid- 
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eration,  he  is  willing  to  make  disclosures  which  involve 
his  own  character,  and  may  expose  hiro  (o  punishmeDl,  I 
know  no  reason  eiiher  of  law  or  policy  which  should  pre* 
vent  him. 

If  a  question  of  this  description  cannot  be  put  io  general 
terms,  how  is  a  particeps  crimmis  ever  to  testify  against  his 
associates  1 

In  PhilUpSy  the  rule  is  thus  stated  :  "A  witness  cannot 
be  compelled  to  answer  any  question  w^hich  has  a  tendency 
to  expose  him  to  penalties,  or  to  any  kind  of  punishment ;" 
(1  PhU.  Ev.  222 ;)  and  I  have  found  no  case,  where  the 
object  of  the  question  was  to  establish  a  fact  material  in 
the  cause,  and  not  directly  to  impeach  the  character  of  the 
witness  and  render  him  incompetent,  in  which  the  court 
have  ever  interfered,  except  upon  the  application  of  the  wit- 
ness. (3  Campb.  210,  519.  3  Taunt.  424.  13  Easty  58^ 
note.  4  Day,  1 23.  U.  Slates  v.  Burr.  2  Esp.  Dig.  405, 
per  Marshally  C.  J.  13  John.  82,  229.)  The  language  of 
the  judges,  in  all  the  cases  is,  that  the  witness  is  not  bound 
to  answer  a  question,  the  object  of  which  is  to  criminate  or 
render  him  infamous.  In  Rex  v.  Lewis,  (4  Esp.  Rep.  225,) 
the  witness,  on  his  cross-examination,  was  asked  **  if  be 
had  not  been  in  the  house  of  correction  in  Sussex.*^  Lord 
EUenborough  interposed ;  and  said  the  question  should  not 
be  asked.  So  in  JSP  Bride  v.  M  Bride;  (4  Esp.  Rep.  243,) 
Lord  Jllvaxdey  would  not  permit  a  witness  to  be  asked, 
"  whether  she  lived  in  a  state  of  concubinage  with  the 
plaintiflf.''  In  both  these  cases,  the  questions  were  put  on 
the  cross-examination,  and  with  the  sole  view  of  directly 
impeaching  the  witnesses.  They  cannot  be  supposed  to 
have  been  willing  to  answer  them  ;  and  though  it  does  not 
affirmatively  appear  that  they  objected,  yet,  from  (be  very 
nature  of  the  case,  such  undoubtedly  was  the  fact.  (Peofc. 
Ev.  1 29,  et  seq.) 

But  although  the  judge  refused  to  permit  the  defendant's 
counsel  to  put  the  question  generally  to  the  witness,  so  as 
to  include  himself  as  well  as  others,  in  which  I  think  he 
erred  \  still,  he  informed  the  witness  that  he  was  at  liberty 
to  state  any  improper  intercourse,  if  there  had  been  any, 
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between  him  and  the  plainUfT.  The  witness,  therefore, 
was  not  prevented  from  making  a  full  disclosure  ;  and 
though,  perhaps,  he  would  be  less  likely  to  do  it  under  such 
circumstances,  still  I  do  not  think  it  a  sufficient  cause  for 
setting  aside  the  verdict. 

Upon  the  question  of  damages,  the  charge  of  the  judge 
appears  to  me  to  be  unexceptionable.  There  can  be  no 
settled  rule  b;  which  they  are,  in  every  case,  to  be  regu- 
lated. They  rest  in  the  sound  discretion  of  the  jury,  un- 
der the  circumstances  of  each  particular  case  ^  and  where 
the  defendant  attempts  to  justify  his  breach  of  promise  of 
marriage,  by  slating  upon  the  record  as  the  cause  of  his 
desertion  of  the  plaintiff,  that  she  had  repeatedly  had  crim- 
inal intercourse  with  various  persons,  and  fails  entirely  in 
proving  it,  this  is  a  circumstance  which  ougiit  to  aggravate 
the  damages.  A  verdict  for  nominal  or  trifling  damages, 
under  such  circumstances,  would  be  fatal  to  the  character 
of  the  plaintiflf;  and  it  would  be  matter  of  regret  indeed,  if 
a  check  upon  a  license  of  this  description  did  not  exist,  in 
the  power  of  the  jury  to  take  it  into  consideration  in  aggra- 
vation of  damages. 

The  damages  do  not  appear  to  be  excessive. 

New  trial  denied. 
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Wolfe  against  Washburn  and  Ham. 

Covenant  on  a  sealed  agreement,  dated  August  14/A,      A  coTenant 
18t4,  reciting  that  Washburn  had  occupied  for  three  years,  money^which 

beloni^  to  an- 
other, and  to  appears  on  the  face  or  the  covenant,  mny  be  sued  for  and  recovered  in  the 
name  of  the  covenantee  ;  and  ii  does  not  lie  with  the  coven mtor  to  object  that  the  suit  ia 
not  sanctioned  by  the  ctstui  que  trust. 

To  warrant  a  set-otT,  there  must  be  a  subsisting  debt  due  in  prasenti^  and  it  must  be  due 
from  ^e  pluintiflTto  the  defendant;  and  if  it  be  due  from  ihc  pluiiitifT  nnd  anoihi-r  to  only 
one  of  the  defendants,  it  is  not  admissible  as  a  sct-ofT;  and  tli(iut:h  it  be  claimed  by  the  de- 
lendanta,  and  allowed  by  the  jury  as  a  set-oflf,  the  cluirn  bcin<^,  m  friCl,  due  to  but  one  de« 
fsndant,  and  not  payable  at  the  lime,  this  is  no  bar  to  a  subsequent  action  for  the  same 
dbiMnd  when  it  becomes  payable,  in  favor  of  the  defendant  to  whom  it  is  really  due. 

The  certificate  of  a  justice,  that  a  cerUiin  dem.uid  was  ciuimed  before  him  by  the  defbnd- 
ant  asa  aet-oflT,  is  extra-judicial,  and  therefore  not  conclusive,  and  may  be  contradicted  by 
parol  eridencs.  showing  that  the  demand  whs  not  so  ciuimed. 

The  official  ceriificaie  of  a  justic*;  within  the  statute,  {mcss.  47,  ch.  138,  a,  29,)  can  rego* 
larly  contain  no  more  than  the  process,  pleadings,  evidence,  verdict  and  judgments  not 
what  was  stated  before  him  by  way  of  argument. 
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certain  land  of  which  one  Hallenbeck  died  seised  ;  and  thai 
Washburn  also  occupied  ii  at  the  date  of  the  agreement,  at 
j^58  rent  for  the  first,  and  $65  for  the  two  last  years ;  that 
half  this  rent  was  claimed  by  one  More ;  that  Hallenbeek 
left  an  infant  son  and  a  widow,  who  married  the  plainttfT. 
The  defendants  then  covenanted  by  this  agreement  with  the 
plaintiff,  as  well  on  behalf  of  the  heir  at  law  and  the  wid- 
ow, his  wife,  as  in  his  own  behalf,  that  within  six  months 
from  the  date,  they  would  pay  him  the  rent  recited,  or  so 
iiiuch  as  still  remained  due,  and  ought  to  be  accounted  for 
and  paid  to  the  heir  at  law,  or  widow,  or  any  other  repre- 
sentative of  the  rights  and  interests  of  H>  (the  ancestor.) 

Plea.  1st,  non  est  factum;  ^and  2d,  that  on  the  lith 
of  January  J  1825,  Washburn  (one  of  the  defendants)  im- 
pleaded the  plaintiff  and  his  wife  in  assumpsit,  before  J. 
\S.  Showerman^  a  justice  ;  and  that  on  the  trial,  February 
Tlhf  1825,  the  plaintiff  and  his  wife  gave  in  evidence,  in 
support  of  their  defence,  the  covenant  declared  on  ;  and 
the  jury  allowed  and  set  off  the  money  due  and  owing  for 
the  rent  secured  to  be  paid  by  the  covenant,  against  WomHt 
burn^s  claim,  and  rendered  a  verdict  for  him,  which  was 
followed  by  a  judgment. 

The  defendants  also  gave  notice,  with  these  pleas,  that 
they  would  prove  in  their  defence,  that  after  the  execu- 
tion of  the  covenant  in  question,  and  before  this  suit  was 
commenced,  Thaddeus  Reid  was,  by  the  surrogate  of  Cs- 
lumbiay  appointed  guardian  of  the  infant,  and  that  this  suit 
was  prosecuted  by  the  plaintiff  for  his  own  benefit,  without 
the  authority  or  direction  of  the  guardian. 

The  plaintiff  replied  to  the  2d  plea,  that  he  did  not  give 
in  evidence,  or  claim  the  covenant  in  question  as  a  set-ofl 
on  the  trial  in  that  plea  mentioned  ;  and  that  he  did  not 
claim  the  money  secured  by  the  covenant  as  a  set-off,  and 
did  not  consent  to  a  set-off. 

The  cause  was  tried  at  the  Columbia  circuit,  September^ 
1825. 

On  the  trial,  the  execution  of  the  covenant  being  admitted, 
the  defendants  proved  the  facts  stated  in  their  notice,  nn^ 
then  moved  for  a  nonsuit,  which  was  overruled. 
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The  defendant  then  gave  in  evidence  the  certificate  of      utioa, 
/.A  Shoverman^   the  Justice,  to  prove  the  facts  pleaded    ^"^  ^**' 
in  the  second  plea.     The  certificate  stated   that  the  plain- 
tJflTs  account  before  hira   was  more  than{|(100;  that  the 
covenant,  now    in    question,   was    given  in   evidence  by 
the  defendants,    who  claimed   to    have   the  rent  allowed 
them  b;  the  jury  ;  that  the  jury,  after  being  out  a    short 
time,  sent  for  the  covenant ;  that  they  found  for  the  plain- 
tiff $7,75.     This  certificate  was  drawn  up  by  the  defend- 
ants* attorney,  under  the  direction  of  the   justice,  during 
the  circuit.    It  was  authenticated  by   the  certificate  of  the 
county  clerk,  in   the   usual   form  ;  the   certificate  of  the 
justice  being  dated  the  27th,  and  that  of  the  clerk  the  SOth 
o(  September,  1825. 

The  certificate  of  the  justice  was  objected  to  as  evi- 
dence, on  account  of  the  manner  in  which  it  was  drawn 
up  ;  but  was  received.  '^ 

Several  of  the  jurors  before  the  justice  were  then  sworn 
as  witnesses  for  the  present  defendants,  and  stated  that 
they  allowed  the  rent,  or  a  part  of  it,  to  the  defendants,  on 
the  trial  before  the  justice. 

The  plaintiff  then  offered  in  evidence  a  copy  of  the  min- 
utes of  the  justice,  taken  at  the  trial,  verified  by  the  offi- 
cial certificate  of  the  justice,  who  was  in  court,  and  there 
fixed  his  seal ;  to  contradict  his  first  certificate.  This  was 
objected  to,  but  received  ;  and  the  balance  of  proof  was, 
that  though  the  jury  allowed  the  rent  to  the  defendants, 
yet  it  was  not  claimed  by  them  as  a  set-off;  but  the  cove- 
nant was  given  in  evidence  by  them,  to  show  that  the  pay- 
meol  of  the  plaintiff's  demand  had  been  by  the  agree- 
ment  of  the  parties  postponed,  and  that  the  suit  was  pre- 
maturely brought ;  that  a  part  of  the  plaintiff's  demand 
was  for  the  rent  of  a  room  and  pasture  ;  and  the  covenant 
was  mentioned  by  the  defendants  on  the  trial  in  reference 
to  those  charges  ;  that  the  plaintiff,  however,  told  the  jury 
that  they  should  allow  the  rent  as  a  set-off. 

Verdict  for  the  plaintiff  for  $10,05,  subject  to  the  opin- 
ioD  of  the  court  on  a  case  containing  the  facts. 
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Wolfe 

▼. 

Waahborn. 


Other  particular:)  will  be  found  slated  in  the  opinion  of 
the  court. 

C.  Bushnelly  for  the  plaintifT.  The  action  was  rightly 
brought  in  the  name  of  Wolfe.     (II  John.  91.) 

The  judge  properly  admitted  the  evidence  in  contradic- 
tion of  the  justice's  cerlificate.  (3  CoweUy  126.  18  John* 
354.  4  Coicen,  458.  Com*  Dig,  Jlciion^  (L.  4,)  new 
ed.  16  John,  136.)  So  far  as  it  related  to  the  fact  of  set- 
off, it  was  exlrajudicial.  {Laws  A*.  F.  sess,  47,  ch.  238, 
8.  29.) 

The  covenant  was  not  admissible  as  a  set-ofT  before  the 
justice.  (11  John.  91.  12  id.  343.  4  John.  Ch.  Rep. 
136.  4  John,  Rep.  510.)  And  if  received  as  such,  it 
cannot  affect  the  plaintiff's  claim. 

The  proceedings  in  the  former  suit  were  not  between 
thes^  parlies ;  nor  was  the  demand  on  the  covenant  be- 
tween the  parties  in  that  suit.  It  was  inadmissible  as  a 
set-off  in  any  view. 

D,  B.  Tallmadge^  contra.  No  doubt  this  rent  has  once 
before  been  recovered ;  and  that  too  by  persons  author- 
ized to  receive  it ;  one  of  them  being  jhis  very  plaintiff. 
(5  John.  66.)  But  the  plaintiff  has  no  rights.  They 
passed  to  Reid,  the  guardian,  on  his  appointment.  He 
cannot  be  deprived  of  them  by  the  plaintiff's  act,  who  was 
a  mere  trustee  for  the  infant,  or  the  infant's  guardian. 
The  debt  being,  in  truth,  due  to  the  guardian,  he  has  a 
right  to  control  it,  though  the  plaintiff  is  the  nominal  crediU 
or.  (1  John,  Cas.  411.    11  John.  47.    3  id.  425.  \2id.  343.) 

At  any  rate,  the  former  suit  was  a  bar,  if  the  plainliflT 
has  the  right.  He  had  the  same  rights  at  the  former  trial, 
and  they  were  set  off  and  allowed.     (5  John.  12^.) 

Parol  evidence  was  not  admissible  to  contradict  the  jus- 
tice's cerlificate.     {5  John,  351.) 

Curiay   per    Woodworth,     J.  {after    stating  the  facts.) 

It  is  urged  that,  as  a  guardian  had   been  appointed  for  the 

heir  of  Hallenbeck^  the  plaintiff  cannot  sustain  the  action. 

The  plaintiff  stands  in   the   relation  of  trustee,  and  must, 

undoubtedly,   account  with  the  guardian;  but  with  this, 
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I  apprehend,  the  defeDcIants  have  no  concern*     They  are 
bound  to  pay  the  plaintiff  in  the  terms  of  their  covenant. 

In  point  of  fact,  it  appears  from  the  evidence,  that  the 
jury  did  allow,  as  a  set-off  to  the  defendants  before  the  jus- 
tice, the  rent,  or  a  part  of  the  rent,  secured  by  the  cove- 
nant. But  it  also  appears  very  satisfactorily,  that  the  cov- 
enant was  not  offered  on  that  trial  as  a  set-off,  but  to  show 
that  Washbam  could  not  sustain  an  action  on  his  account, 
in  as  much  as  the  rent  was  not  then  payable  ;  and  that  the 
claims  of  the  parties  against  each  other  were  suspended 
unlW  the  rem  became  due.  The  counsel  for  the  defend- 
ants, before  the  justice,  moved  for  a  nonsuit,  which  was 
denied.  After  this,  the  counsel  put  the  covenant  in  his 
pocker.  The  jury  retired,  and  at  the  request  of  the  jus- 
tice, he  delivered  the  bond  to  the  constable,  who  carried  it 
to  the  jury. 

The  covenant  was  not  the  subject  of  set-off  at  law,  it 
not  being  between  the  same  parties  to  the  suit  before  the 
justice.  Besides,  it  was  not  then  broken.  The  trial  was  on 
the  7/A  of  February^  1825  ;  and  the  rent  did  not  fall  due 
till  the  14th.  And  the  weight  of  evidence  is,  that  it  was 
not  offered  as  a  set-off.  If,  notwithstanding  this,  the  jury 
have  arbitrarily  allowed  it,  they  have  done  Washburn  in- 
justice ;  but  that  is  no  cause  for  depriving  the  plaintiff  of 
his  right. 

The  certificate  of  the  justice  states  that  the  defendants, 
on  the  trial,  claimed  to  have  the  rent  secured  by  the  cov- 
enant allowed  to  them  by  the  jury  in  making  up  their  ver- 
dict. The  defendants  in  this  cause  objected  to  evidence 
contradicting  the  certificate  in  this  respect.  But  it  seems 
to  have  been  admitted,  as  there  is  no  mention  in  the  case, 
(hat  the  judge  allowed  the  objection. 

I  incline  to  think,  that  the  fact  slated  by  the  justice,  to 
wif,  that  the  defendants  claimed  to  have  the  rent  allowed 
them  by  the  jury,  is  extrajudicial,  and  regularly  no  part  of 
his  record.  It  is  not  the  statement  of  a  proceeding,  or 
the  evidence  ;  but  rather  that  the  defendantd  urged,  by 
Way  of  argument,  that  the  rent  should  be  allowed.  The 
certificate  of  a  justice  roust  contain  the  process,  pleadings, 
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▼. 
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evidencpy  verdict  and  judgment.  Beyond  these,  he  is  not 
called  on  to  certify.  If  he  goes  farther,  his  statements 
conclude  no  one. 

But,  on  general  principles,  a  legal  demand  cannot  be  ex« 
tinguished  in  this  manner.  The  defendants  might,  on  the 
ground  now  relied  upon,  have  requested  the  jury  to  allow 
them  money  due  on  a  bond,  payable  ten  years  after  the 
trial ;  and  if,  unadvisedly,  the  jury  had  done  so,  it  would 
undoubtedly  have  been  good  cause  to  reverse  the  judg- 
ment ;  but  would  not  bar  them  of  their  remedy  by  action 
for  the  same  claim,  when  it  should  become  due.  This  is 
founded  on  the  plain  principles  of  reason,  and  of  law.  An 
allowance  to  a  party  by  way  of  set-ofT,  is  always  founded 
on  an  existing  demand  in  pt^ttsentij  and  not  one  that  may 
be  claimed  infuluro* 

So  far  as  respects  the  present  action,  the    recovery  be- 
fore the  justice  has  no  operation. 

I  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


Aymar  and  Atmar  against  Astor* 

wero^recciTed  ^^  ^^^^^  f*"^"^  ^^e  C.  P.  of  JWw-Forfc.  ^stor  brought 
by  the  master  assumpsit  against  Awnar  and  Aymar.  in   the  court  below, 

of  a  ▼esael  to.       ,   ^       ,^  .,  ,.  ,.        ,  ,         ,, 

transport  from  for  the  value  of  certam  bear  skins,  shipped  on  board  the 
^^^^'v  defendants'  vessel  at  Jfew  Orleans,  for  Jfew-York,  but 
and  there   to  which  were  destroyed  by  rats  on  the  voyage. 

incood'order  ^^  ^^®  ^*''  ^^  lading,  signed  by  the  master,  the  receipt 
and  condition,  of  the  bear   skins  was  acknowledged,  to  be  delivered    in 

dmigert  of  tlU  . 

•ess  exceptedm 

The  skins  being  damaged  by  rats,  in  an  action  against  the  owners  of  the  Tessel  upon  the 
nndertaking ;  hdd,  that  evidence  of  mercantile  usage  and  understanding,  at  AV10  OrUanM 
and  JfeW'Yorkf  that  injuries  by  rats  are  considered  and  treated  as  perils  of  the  sea,  was  in- 
admissible. 

The  master  or  owners  of  a  Tessel  transporting  goods  on  the  high  seas,  are  not  common 
carriers,  within  the  meaning  of  the  rule,  subjecting  the  latter  to  all  losses  or  injuries^ 
which  arise  from  any  other  cause  than  the  act  of  Qod,  or  the  enemies  of  the  country.  And 
in  an  action  against  the  master  or  owners  for  loss  or  damage  of  |(oods  from  any  other  cause, 
it  should  be  sabmitted  to  the  jury,  upon  the  OTidence,  whether  they  need  ordinary  care 
and  dilifenoe. 
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good  order  and  well  coDditioned  to  the  plaintiff  in  JWie- 
York,  tfu  dangen  of  tha  na$,  and  of  capiiue,  excepted. 

When  ihey  were  delivered  in  ^ese-York,  ihey  weredam- 
a^d  by  rale;  and  the  parlies  went  into  evidence  in  ihe 
court  below  upon  the  queslion  whether  (he  vessel  was  pru- 
dently managed  for  Ihe  avoiding  of  rats,  or  wheiher  Ihe 
niBflter  bad  been  negligent  in  ihat  reepecl. 

The  defendants  offered  to  prove,  that  both  at  JVea-Or- 
Uaiu  and  ^ew-York,  damage  by  rats  was  considered,  end 
treated  by  the  uaage  of  trade,  and  nierchanis,  as  a  peril  of 
the  saa.  The  court  below  excluded  the  evidence,  and  the 
defendants  excepted.  , 

The  court  charged  the  jury  thai  the  defendanls  were 
common  carriers,  and  liable  as  such  for  damnge  done,  un. 
leea  by  the  act  of  God  ;  or  the  perils  o[  the  sea,  excepted 
in  the  bill  of  lading.  That  damage  by  rats  was  not  n  peril 
of  the  sea.     And  the  defendants  excepted. 

Verdict  and  judgmenl  for  the  plaintiff  below. 

D.  Lord,  junior,  for  the  plaintiffs  in  error.  The  evidence 
of  the  mercantile  meaning  of  the  words,  "  perils  of  the 
•ea,"  should  have  been  received.  (4  Eatt,  130.  2  John. 
Rep.  S35,  549.  7  id.  385.  5  B.  ^  P.  213.  Park  on  /nt. 
44,  Sf  Mf .     Mhoi  on  Shxp.  pt.  S,  ch.  4,  $.  2.) 

It  is  true,  HmUr  r.  PoU$,  (4  Campb.  203,)  held  that  a 
loss  by  rats  was  not  a  peril  of  the  eea ;  but  thai  case  went 
on  Rohlv.  Parr,  {I  Etp.  Rtp.  445,)  which  presented  a 
question  of  fact,  and  was  decided  by  a  jury.  Dale  v. 
Hail,  (t  WUs.  281,)  is  directly  opposed  to  Ganiqvei  v.  Cox, 
(I  BhL  592,  598.) 

At  any  rate,  the  liability  of  the  defendants  below  should 
have  been  put  to  the  jury  upon  ihe  question  of  nciual 
negligence. 

D.  B.  Ogdm,  contra,  relied  on  Rohl  v.  Parr,  (I  Etp. 
Rtp.  445.)  Hvnltr  v.  Poitt,  (4  Campb.  203,)  and  Doie  v. 
Hall,  (1  WiUoR,  281,)  as  in  point  for  the  defendant  in  er- 
ror. He  also  cited  Phil,  on  Int.  25.1 ;  Mboi  on  Ship.  pi.  S^ 
ch.  3,  fl.  9. 
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Savage,  Ch.  Justice,  said,  he  thought  the  evidence  of 
mercantile  understanding  and  usage  as  to  the  meaning  of 
the  words  "  perils  of  tiie  sea,"  should  have  been  received. 
And  he  cited  and  commented  upon  various  authorities  as 
warranting  this.  (Anderson  v.  Pilcher^  2  B<  ^  P.  164. 
Scott  V.  Bowdillion,  5  id.  213.  CoU  v.  Com.  Ins.  Co,,  7 
John.  389.     Frith  v.  Barker,  2  id.  335  ) 

As  to  (he  question  of  liability,  independent  of  the  evi- 
dence offered,  he  said,  the  terms  '*  perils  of  the  sea,"  as 
used  in  contracts  of  insurance,  do  not  include  those  losses 
which  may  be  prevented  by  proper  care.  In  a  late  case, 
{Hunter  v.  PottSy  4  Campb.  203,)  Lord  EUenborough  de- 
cided that  a  loss  arising  from  rats  eating  holes  in  the  ship's 
bollom,  is  not  wiihin  the  perils  insured  against  by  the  com^ 
mon  form  of  a  policy. 

The  cases  decided  against  common  carriers,  are  said  by 
Mr.  Phillips,  (Tr.  on  Ins.  250,)  not  to  be  applicable  in  ac- 
tions depending  on  the  law  of  marine  insurance.  The 
master  of  a  vessel  at  sea,  he  does  not  consider  within  the 
term  common  carrier. 

It  is  the  duty  of  the  master  to  take  all  possible  care  of 
the  goods  on  board  ;  and  though  the  master  or  owners  are 
not  liable  for  injury  by  a  leak  in  the  ship,  by  tempests,  or 
other  accident,  (w966.  on  Ship.  pt.  3,  ch.  3,  s.  9,)  yet  they 
are  liable,  if  the  leak  be  occasioned  by  rats.  It  was  so  de- 
cided in  Dale  v.  Hall,  (1  fVils.  281,)  which  was  an  action 
against  a  boyman,  for  so  negligently  carrying  goods,  that 
they  were  spoiled.  It  was  shown  that  the  injury  was  oc- 
casioned by  rats  eating  a  hole  in  the  vessel,  and  the  de- 
fendant had  a  verdict,  which  the  court  set  aside;  Lee,  C. 
J.  saying,  "every  thing  is  negligence  in  a  carrier,  which 
the  law  does  not  excuse  ;  and  he  is  answerable  for  goods 
the  instant  he  receives  them  into  his  custody;  and  in  all 
events,  except  they  happen  to  be  damaged  by  the  act 
of  God,  or  the  king's  enemies,  and  a  promise  to  carry 
safely,  is  a  promise  to  keep  safely."  Sir  WUliam  Jones 
says,  (Tr.  on  Bail.  105,)  "but  the  true  reason  of  this  de- 
cision is  not  mentioned  by  the  reporter.     It  was,  in  fact^ 
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ilkast  ordinary  negligence  to  let  a  rat  do  such  mischief  in       utica» 
(be  vessel.''  ^"8-  »»««• 

This  case  is  not  supposed  by  Phillips  or  Mbott^  {Tr.on 
Ship,  part  3»  ch.  3,  s.  9^)  to  be  inconsislent  with  the  ancient 
rule,  that  the  master  is  not  liable  for  such  an  injury,  if  he 
provides  against  it  by  taking  a  cat  on  board  at  the  coui- 
meocement  of  the  voyage. 

The  master  of  a  vessel,  I  apprehend,  is  not  responsible 
Eke  a  comroon  carrier,  for  all  losses,  except  they  happen  by 
the  act  of  God,  or  the  enemies  of  the  country. 

A.  carrier  for  hire,  ought,  by  the  general  rule,  to  be  res- 
ponsible only  for  ordinary  neglect.  {Jones  on  Bail,  103.) 
The  liability  did  not  exist  formerly  for  robbery.  That  be* 
came  necessary,  to  guard  against  collusion,  by  the  carrier, 
with  robbers.  If  the  same  liability  attached  to  the  mas- 
ter and  owners  of  a  vessel,  it  was  useless  to  inquire,  (as 
was  done  iu  this  case  in  the  court  below,)  whether  it  was 
proper  for  the  master  to  smoke  his  vessel,  to  destroy  ver- 
min. 

The  true   question    to   be  submitted    to  the  jury  was, 
whether   the  master  had  used  ordinary  care  and  diligence 
io  carrying  the  goods  in  question.     Wheih  er  a  cat  is  a  suf- 
ficient precaution  against    rats;  or  whether  smoking  the 
^^ssel  is  the  proper  and    more    efficacious  remedy  against 
'bis  evil,  is  a  proper  subject  for  the  consideration  of  the  ju- 
^y.     Formerly,  taking  a  cat  on   board,  was  accounted  ordi- 
^^ry  diligence,  and  excused  from  damages.     If  subsequent 
^^perience  has  shown    a  better  remedy,  it  is  the  duty  of 

Iters  and  owners  to  adopt  it. 

WooDWOETH  and  Sutherland,  Js.  were  of  the  opinion 
hat  (be  evidence  of  mercantile  usage  and  understanding, 
as  properly   overruled    by    the   court  below;     but  they 
Agreed  with  the  chief  justice  in  his  opinion  upon  the  other 
^^int. 

The  judgment  was,  therefore,  reversed,  on  the  ground 
^liatthe  court  erred  in  charging  the  jury  that  the  defend- 
^.ots  below  were  common  carriers,  and  liable  as  such. 

Judgment  reversed. 
Vol.  VI.  35 
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Treadwell 

Union  los.  Co.  Treadwell  Sl  Tuornb  agomst  The  Unioh  Insurahcb 

Company. 

In  an  action  ASSUMPSIT  upon  a  valued  policy  of  insurance,  dated  Sep* 
insurance  up-  tember  22d^  1823,  on  part  of  800  bushels  of  wheat,  od  board 
uoderwnterii^  ^^^  schooner  Lodgty  Fonowy  master,  on  a  Toyage  at  and 
may  show  in  from  JSTorth  Carolina  to  ^ew-Yark,  containing  the  clause^ 
that  the%ess!i  ^'  ^^^  captain  at  liberty  to  act  as  pilot,"  and  the  common 
badnotacoRi.  memorandum,  by  which,  amone:  other  thinffs,  irrainof  all 

pctcnt     crew,  ....  ,  r        /  ,  • 

or  a  captain  or  Kinds  IS  warranted  free  from  average,  unless  general. 
pe^nt  skiH"^      The  cause  was  tried  at  the  Jfew-York  circuit,  Jamuny 
But  this  is  a  31 W,  1825}  before  Edwards,  C.  Judge. 
^.e^to'^SB  suSf      On  the  trial,  the  plaintiffs  ^proved,  that  on  the  ISih  of 
mitted    to    a  September^   1833,  the  schooner  sailed  with   the  wheat  on 
nature  of  the  l^*^^*^*    ^""o™   P^qttimions   river,  at   or    near   the   town  of 

^^ifX'^ael  ^^^tf^^^*  *^  ^^*®  ®***®  ^^  JVor/A  Carolina^  on  her  voy- 
become  diss- age  for  ^ew-York ;  and  after  experiencing  a  series  of 
case'  the'un-  ^^^^  winds,  and,  at  last,  very  tempestuous  weather,  till 
derwriters  the  8/A  of  J>rovemb€rf  she  was  run  on  shore  upon  Cap€ 
to^cla?m^at  Hatteros  banks,  about  18  miles  north  of  Cape  HaUerae 
^'  "\"^''  light  ho'jse ;  this  being  deemed  necessary  by  the  master 
cure  another  and  crew,  to  save  the  vessel  and  cargo  from  total  destruc- 
wai^'tho  c^r-  ^*^"»  *°^  preserve  the  lives  of  the  crew.  In  the  act  of 
go,  if  in  his  tunning  her  on  shore,  she  was  so  much  injured  as  to  be 
^^hVrule  on  incapable  of  proceeding  on  her  voyage,  and  was  afterwards 
this  subject  is,  g^j^^     fhe   wheat  was,  in  the  end,  so  intermixed  with 

that   if   there  ,        ,  .       •  .    •  ^    i  . 

be  a  Tassel  in  sand  and  water,  as,  m  the  opinion  of  the  master,  to  be  un- 

the  port  of  dis- 
tress, or  in  a 
contiguous 
port,  the  master  should  procure  it. 

But  where  it  appeared  that  resort  must  bsTs  been  bad  to  distant  places;  and»  independ* 
ent  of  procuring  a  Tessel,  there  were  further  serious  impediments  in  the  way  of  putting  the 
cargo  on  board ;  heldy  that  the  rule  was  not  obligatory. 

A  cargo  was  ensured  at  and  from  /forth  Carolina  to  AVio-Forib  ;  htld,  that  if  the  Tossel 
was*  sea-worthy  when  she  passed  the  boundary  line  of  ^Torth  Carolina,  this  was  tuAdent ; 
and  her  unsea-worthiness  prerious  to  that  point  of  time,  would  be  no  defenoe  in  aa  aetioii 
against  the  underwriters  for  a  loss. 
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fit  for  transportalioD,  and  was  sold  at  public  auction,  after      utica» 
full  notice  by  advertisement,  for  $70,55i ;  which,  after  de-    ^^'  ^®'*- 
fraying  commissions,  expenses,  &c.  left  $22^  afterwards     XwadiMl 
paid  to  the  consignees.  ▼. 

Verdict  for  the  plaintiffs  for  the  sum  insured,  with  i„.  ^m«»I»«-C» 
teiest,  as  for  a  total  loss,  deducting  the  net  proceeds  of  the 
salvage. 

A  motion  was  now  made  in  behalf  of  the  defendants,  for 
a  new  trial,  grounded  on  a  very  voluminous  case,  contain- 
ing the  evidence  at  large,  which,  so  far  as  it  is  material, 
beyond  what  is  above  given,  will  be  found  stated  in  the 
opinion  of  the  court. 

7.  Jl»  JSbnmet,  for  the  motion,  insisted,  1,  That  the  ves- 
sel was  not  sea-worthy,  either  at  the  commencement  of  the 
risk,  or  any  other  time.  (1  Caines^  Rep.  32.  Marsh,  on 
Au.  Coiu^f  id.  154,  5,  165  a,  n.  (16).  id.  165  b,  n.  (17). 
id.  166,  fi.  (18).  1  John.  Cas.  184.  1  Mass.  Rep.  436. 
PUL  anlne.  114,  117.     Selw.  JV*.  P.  4  ed.  954,  n.  (53.) 

S.  That  the  master  was  guilty  of  so  many  and  great  de- 
lays in  the  prosecution  of  the  voyage,  as  amounted  to  a 
demtion. 

9.  That  the  voyage  was  broken  up  on  account  of  the 
sale  of  the  cargo,  and  not  from  the  impossibility  of  procur- 
ing another  vessel  to  send  on  the  cargo  to  ^ew-York;  and 
that  such  a  vessel  could  easily  have  been  procured.  (18 
John.  210,  11.  14  John.  138.  1  Cennti  Rep.  196.  3 
Cmbui^  Rep.  108.  1  John.  Cos.  226.  Condyle  Marsh.  221, 
tt4,  29S.     1  Wheal.  224.     7  Easi,  38.) 

G.  Grijm,  contra.  1.  The  crew  of  the  vessel  was 
competent  for  the  voyage.  {Park  on  Ins.  299,  note  (a).  2 
CamfA.  235.  3  Taunt.  299.  2  B.  ^  A.  320.  1  Cames^ 
Rep.2\l.) 

t.  There  was  no  deviation,  or  unnecessary  delay.  (4 
Esp.  Rep.  25.  2  Cimdy's  Marsh.  840,  1,  note.  2  Tami. 
SOI.) 

S.  It  was  not,  under  the  circumstances,  the  duty  of 
the  master  to  attempt  to  forward  the  cargo  to  its  port  of 
dsstinaUon,  in  another  vessel ;   and  there  was,  therefore. 


Vn  CASES  IN  THE  SUPREME  COURT 

UTiCA,  a  loss  of  the  voyage  by  a  peril  insured  against.  {Park  on 
Aug.  1826.  j^^  J  52,  3,  221.  Phil,  on  Ins.  489,  90,  and  the  cases  there 
"^^^^^^11     cUed.     12  John.  107.     18  John.  208.) 

V. 

Union  Ins, Co.       ^^.^^  ^  WooDWORTH,  J.     Three  points  are  raised  by 
the  defendants : 

1.  That  the  vessel  was  not  sea  worthy; 

2.  That  the  master  was  guilty  of  so  many  and  great  de- 
lays, as  amounted  to  a  deviation  ; 

3.  That  the  voyage  was  broken  up,  on  account  of  the 
state  of  the  cargo;  and  not  from  the  impossibility  of  pro- 
curing another  vessel,  to  send  on  the  cargo  to  ^ew-York. 

As  to  the  vessel,  it  is  satisfactorily  made  out,  that  she 
was  tight,  staunch  and  strong,  on  the  13(A  of  Seplembery 
1823.  Having  received  her  cargo  on  board,  she  sailed  on 
her  voyage  to  JSTew-Yorky  down  Perquimums  river,  from 
a  place  at  or  near  Hertford^  in  the  state  of  Jforth  Carolina. 
The  crew  consisted  of  the  captain,  and  one  hand.  On  the 
\Qlh  of  September^  and  while  the  vessel  lay  in  Cape  Hatts^ 
fas  channel,  detained  by  head  winds,  the  master  shipped 
another  hand.  It  satisfactorily  appears  that  the  crew 
previously  on  board  was  competent  for  river  and  sound 
navigation.  The  weight  of  evidence  is,  that  three  hands 
were  a  competent  number  for  the  residue  of  the  voyage. 
Owing  to  adverse  winds,  there  was  great  delay,  and  little 
progress  made ;  but  there  is  no  ground  for  believing  that 
reasonoble  diligence  was  not  used  in  the  prosecution  of 
the  voyage.  The  risk  commenced  at  and  from  JVor/A 
Carolina.  If  the  vessel  was  seaworthy  at  the  time  she 
passed  the  boundary  line  of  that  state,  it  is  sufficient.  The 
insurers  not  being  responsible  for  a  loss  happening  pre- 
vious to  her  arrival  at  the  point  of  departure,  the  inquiry 
as  to  her  previous  seaworthiness,  I  apprehend,  becomes 
immalerinl. 

But  it  is  contended  that  there  was  not  a  competent  crew, 
because  the  master  was  not  acquainted  with  the  science  of 
navigation.  This  question  was  not  raised  at  the  trial. 
The  attention  of  neither  the  judge  nor  jury  was  called  to 
the  point.     It  was  a  question  of  fact,  whether  the  coasting 
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trade  could  be  pursued  with  safely,  without  having  on      UTioi 
bourd  a  navigator  capable  of  making  an  observation  to  find     ^^'  *^ 
the  latitude.     From  the  finding  of  the  jury,  it  may  be  pre-     ^^"^ 
sumed   they  considered  it  unnecessary.     Had  the  question  -        ▼• 
been  raised  at  the  trial,  we  cannot  say  that  the  plainiiSs     ^^^^  ^ 
might  not  have  given  further  evidence ;  and  shown  that, 
from  the   nature  of  this  navigation,  the  proximity  to  land, 
the  number  of  harbors,  as  well  as  from  other  facts,  it  was 
consistent  with  prudence  and  safety,  to  dispense  with  a 
scientific  navigator.     It  is  not,  therefore,  admissible,  to  al- 
low t\ie  defendants  the  benefit  of  this  exception  now.     It 
should  have  been  made  at  the  trial.     Berrian  testified,  that 
not  more  than  one  fourth  of  the  masters  of  vessels,  of  the 
Bize  of  the  Lodge,  engaged  in  this  trade,  understand  the 
science   of  navigation ;    and    that   that   fact   is  generally 
known  in   JVVio-ForX:.     This,  it  is  true,  does  not  prove  a 
usage,  sanctioned  by  the  practice  of  the  community  gener- 
ally ;  bnt  it  goes  far  to  show  in  what  light  the  practice  is 
considered   by  mariners  and  navigators  of  vessels.     That 
proof  of  general  usage  would  have  been  admissible,  I  think 
undeniable,  provided  it  had  been  made  out  according  to 
the  rule  in  Smih  v.  Wright^  (1    Caines,  45.)     It  is  there 
observed,  **  the  true  test  of  commercial  usage  is,  its  having 
existed  a  suflScient  length  of  time  to  have  become  general- 
ly known,  and  to  warrant  a  presumption  that  contracts  aie 
njade  in  reference  to  it.*' 

If  this  view  be  correct,  it  follows,  that  a  new  trial  should 
^ot  be  granted,  on  the  ground  of  an  incompetent  crew. 

But  the  objection,  if  made  in  season,  cannot  avail.     The 

Assured,  it  is  true,  cannot   recover,  unless  there  be  a  sufll* 

^ient  crew,  and  a  captain  and  pilot  of  competent  skill.     (7 

^.    R.   160.)     But   the  plainiiffs   have  very  satisfactorily 

t^oved  the  general  competency  of  the  master.     Several 

itnesses  speak  of  him  as  entirely  competent  for  the  voy« 

;e.     If  the  alleged  incompetency  is  founded  on  the  fact 

^hat  he  was  ignorant  of  navigation,  it   was  incumbent  on 

^he  defendants  to  have  shown  that  such  ignorance  was  a 

disqualification ;  that  it   was  not  considered  safe  to  make 

m.he  voyage,  without  having  a  scientific  navigator.     No 
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UT10A9     auch  teatimony  waa  given.    The  defendanti^  witneaMa  do 
Auf.  1886.    ^Qi  gj^^  Q^  opinion  on  this  point.    They  aay,  ihey  have 
TroadwtU     ^^^^  a  navigator ;  but  they  do  not  eay,  it  might  not  be 
3  '    \    r     ®*^'®'y  diepensed  with. 

I  should  not,  therefore,  be  diaposed  to  disturb  the  verdict, 
on  the  evidence  stated  in  the  case  relative  to  this  ground 
of  the  motion. 

As  to  the  third  question,  the  genera]  rule  is,  that  when 
a  ship  becomes  disabled,  it  is  the  duty  of  the  master  Co 
procure  another  vessel,  if  it  is  in  his  power;  and  the  in* 
surer  is  not  answerable  for  his  voluntary  neglect  so  to  do» 
unless  such  neglect  is  caused  by  an  act  of  barratry.     (9 
John,  21.)    What  may  be  done,  ought  to  be  done,  when 
the  rights  of  third  persons  are  essentially  concerned  ia 
the  act.     This  general  rule,  however,  is  restricted  to  rea- 
sonable limits.     The  circumstances  of  each  pariicular  case 
must  be  considered.     From  them  it  roust  be  determined, 
whether  the  diflSculties  in   the  way  were  so  great  as  to 
form  an  excuse  for  not  sending  on  the  cargo.    In  the  case 
of   Saltut   V.    Tht   Ocean  hmiranee   Compwuy^  (12  John. 
107,)  it  was  decided  that  the  master  waa  not  bound  to  seek 
a  vessel,  out  of  the  port  of  distress,  or  out  of  a  port  imme* 
diately  contiguous.     In  that  case,  there  were  a  number  of 
vessels  at  Cork^  16  miles  distant,  which  the  master  sup- 
posed might  have  been  obtained  ;  but  he  made  no  attempt 
to  procure  them.     The  question  resolves  itself  into  this ; 
not  whether  a  master,  by  going  to  a  distant  port  or   place, 
might   have   procured   another  vessel ;    nor,  w*hether   by 
first  conveying  the  cargo  some  distance  over  land,  it  was 
possible  to  efiect  a  re-shipment ;  but  whether,  under  the 
circumstances  in  which   he  was  placed,  the  law  required 
him  to  make  the  attempt.     Some  certain  rule,  to  govern 
the  di^reiion  of  the  master,  is  desirable,  wherever  practi- 
cable.   Although  no  general  rule  will  govern  every  case, 
the  approach  to  certainty  will  be  considered  beneficial  to 
all  parties.     I  think,  then,  the  rule  laid  down  in  the  last 
case  is  at  once  safe  and  reasonable.     If  there  be  a  vessel  in 
the  same  port,  or  a  contiguous  port,  which  is  aubatantiaUy 
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the  same  thing,  his  duty  is  clear.  The  rule  is  imperative. 
But  where  resort  must  be  had  to  distant  places,  and,  inde- 
pendent of  procuring  a  vessel,  there  are  further  serious 
impediments  in  the  way  of  putting  the  cargo  on  board,  the 
rule  is  not  obligatory. 

In  the  present  instance,  the  vessel  was  wrecked,  and 
lying  on  the  beach.  There  was  no  port  within  a  number 
of  miles.  A  vessel  could  not  come  along  side,  for  the  pur* 
pose  of  re-shipment.  In  the  first  place,  the  wheat  must 
have  been  carted  across  the  beach.  After  that  had  been 
done,  it  appears  from  the  evidence,  boats  would  have  been 
necessary  to  carry  it  to  the  vessel,  a  distance  of  several 
miles,  it  not  being  practicable  to  approach  the  shore.  The 
conveyance  in  boats  would  have  been  attended  with  dan* 
ger  :  in  a  calm,  with  but  little  ;  but  if  a  gale  had  come  on, 
with  almost  certain  destruction.  Must  this  labor'and  hazard 
be  incurred  to  make  the  underwriter  liable  1  The  master 
was  not  bound  to  transport  the  wheat  by  land ;  and  then 
incur  the  risk  of  sending  it  in  boats  to  the  vessel.  I  think 
the  application  of  so  severe  a  principle  unreasonable  in  it- 
self;  and  not  called  for,  in  order  to  enforce,  in  good  faith, 
the  execution  of  the  contract.  The  master,  under  the  cir- 
cumstances, was  justified  in  not  making  an  attempt  to  pro- 
cure a  vessel.  The  insurer  has  no  cause  for  complaint. 
An  event  happened  beyond  the  control  of  all  partie<i,  which,' 
in  the  given  case,  denies  to  the  defendants  the  right  of  ip- 
sisting  on  a  re-shipment. 

I  am  of  opinion,  that  the  motion  for  a  new  triul  be  de- 
nied. 

New  trial  denied. 


UTICA, 
Aug.    I83S. 
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UTICA, 
Aug.  1826. 

Minklaer 

J-  Minklaer  against  Rockfellbr  and  Feller. 

.         ^.         On  error  from    ihe  C.  P.  of  Columbia,    JUinklaer  sued 

An     action 

will  not  lie  a-  R.  ^  jP.  before  a  justice,  in  case,  for  neglect  of  duty  as 
ersoftire^pooT  Overseers  of  ihe  poor  of  the  town  of  Clermont^  in  not  pro- 
for  omitting  to  viding  for  John  •UPGill  and  his  wife^  two  paupers  belong- 
tw€^  to^obtain  »ng  to  that  town.  The  cause  went  to  the  C.  P.  by  appeal ; 
an  order  for  ^^q  non-suited  the  plaintiff  upon  Ihe  following  proof: 
a  pauper  set-  On  the  25lh  of  Jantu^ry^  1823,  the  plaintiff  served  a 
tied  in   their  written  noiice,  signed  by    himself,  on  the   defendants,  that 

town^   ai   me 

suit  of  one  JoAn  •/(TGtU  and  his  wife  were  at  his  hou^e,  wholly  una- 
ing  them^ilo^  '^'^  *^  provide  for  and  maintain  themselves;  and  requiring 
lice,  and  re-  the  defendants  to  make  provision  for  them.  The  defend- 
to  provide  for  anls  said  they  could  do  nothing  about  it  till  they  saw  Mr. 
the     pauper,  Edward    P.    Livingston.     They    admitted    that   they  were 

•upports    him  j 

at  his  own  ex-  then,  and  Still  continued  to  be,  at  the  time  of  the  trial  in 
^nse  i^^^'^^-  the  C.  P.,  overseers  of  the  poor  of  the  town  of  Clermont; 
without  re-  and  thai  AVGUl  and  his  wife  were  legally  settled  in  the 
Sverw^"' 'of  town.  They  were  poor  and  helpless.  The  plaintiff  bad 
the  poor.  supported  the  paupers  for  a  considerable  time  after  the 
priate^ remedy  notice,  and  had  incurred  trouble  and  expense  on  their  ac- 
18  by  manda- gQyjjj^     Farther   particulars  will    be   found  staled  in   the 

mus,  in  behalf  "^ 

of  the  pauper,  opinion  of  the  court. 

^Y^tn  ''to     "^^  ^^®  opinion  of  the  C.  P.,  nonsuiting  the  plainlifl;  he 

apply  to  a  jus-  excepted. 

tice,  and  cause 
the  case  to  Im 

considered.  j^.  JUiller,   for   the  plaintiff  in  error.     The   defendants 

if  an  action  had  omitted  to  perform  a  known  official  duty ;  and  were 
would  lie,    it  therefore   liable  to   a   special  action  on  the  case.     They 

must  be  in  the  '^  ' 

name  of    tht 

pauper. 

In  an  action  against  public  officers  for  a  non-feasance,  the  plaintiff  must  show  the  negltct 
of  duty,  by  proof  on  his  part ;  and  if  an  action  would  lie  against  overseers  of  the  poor,  for 
not  taking  the  proper  steps  to  obuin  an  order  for  the  relief  of  a  pauper,  the  onus  of  show- 
ing the  neglect  lies  with  the  plaintiff.  It  is  not  enough  that  he  shows  it  to  be  their  duty ; 
but  ha  moat  ihow  the  negatiTe,  that  they  did  not  do  their  duty. 
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were  under  both  a  legal  and  moral  obligation  to  support 
the  paupers.  It  was  their  duty  to  inquire  into  the  matter, 
and  furnish  relief,  according  to  the  statute,  (1  R.  L.  287,  8, 
s.  25.)  This  was  held  in  King  v.  JBuZ/cr,  (15  John.  281-2.) 
The  statute  requires  that,  when  application  is  made  to  the 
overseers,  they  shall  make  application  to  a  justice,  and  with 
him  inquire  into  the  state  and  circumstances  of  the  pauper; 
and  the  justice  is  to  make  an  order  for  relief,  if  it  shall  ap- 
pear to  be  necessary.  The  case  cited,  holds  that  this  appli- 
cation for  an  order  is  merely  to  protect  or  indemnify  the 
overseer  against  the  advance  of  money  for  relief.  Piatt,  J« 
in  OIney  v.  Wkkes,  (18  John.  126,)  entertains  this  view 
of  it. 

An  action  is  the  only  possible  remedy  which  the  plain- 

tiflfcan  have  for  the  injury.     A  motion  might,  in  the  first 

instance,  have  been  made  for  a  mandamus ;  but  that  will 

not  now  reach  the  injury  which  has  happened.     He  could 

not  go  to  the  sessions  by  appeal,  because  the  overseers 

refused  to  apply  for  the  order  of  a  magistrate.     Without 

his  application,  no  order  could  be  made,  one  way  or  the 

other.    A  mandamus  could  not  have  been  obtained  till  the 

term  next  after  notice  to  the  defendants  ;  and  we  should, 

of  necessity,  have  been  put  to  this  remedy  for  our  dama^ 

ges  in  the  mean  time. 
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UTICA, 
Aug.  18S6. 

Minklaer 

T. 

RocldeUer, 


I  W.  Wheeler,  contra.  This  case  does  not  come  withr 
i&ihe  authorities,  or  the  principle  relied  on.  Overseers 
have  never  been  holden  liable  without  an  express  prom- 
'•^)Oran  order  of  a  magistrate  previously  obtained.  Till 
one  or  ihe  other  takes  place,  there  is  no  legal  duty  for  the 
overseer  to  perform.  No  action  lies,  therefore,  either  at 
*'^e  co/ninon  law,  or  upon  the  statute.  Is  it  to  be  tolera- 
K  that  persons  holding  the  office  of  overseers  of  the  poor, 
^'lall  be  bound  to  accept  a  pauper  upon  the  complaint  of 
^"y  one  who  may  choose  to  interfere  ;  and  that  too,  upon 
^''®  penalty  of  answering  to  him  in  a  suit,  the  sums  he  may 
^'^'nk  proper  to  expend  for  maintenance,  in  case  of  refu- 
el I  The  plaintiff  had  no  rights.  But  if  his  right  was  per- 
^"^ct,  the  proof  of  misconduct  was  altogether  deficient.     U 

Vol.  VI.  86 
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9  is  not  enough  to  show  a  mere  omission  of  duty.  It  should 
'  be  accompanied  with  an  intention  to  harrass  and  vex  the 
plaintiff,  (Rogers  v.  Bretoster^  5  Jolm.  125.)  Malice  or 
corruption  should  have  been  shown.  (Jenkins  v.  fFaldron, 
1 1  John*  Rep,  114.)  The  statute  points  out  the  duty  of  the 
overseer ;  but  gives  no  remedy.  The  only  remedy  is  by 
mandamus;  or  in  case  of  a  corrupt  refusal,  an  indictment. 
Overseers  are  a  quasi  corporation.  (Todd  v.  BirdsaUy  1 
Cowen,  260.)  As  such,  they  are  not  liable,  except  where 
the  statute  has  made  them  so.  They  cannot  act  independ- 
ent of  the  magistrate ;  and  whether  they  will  act  with  him, 
is  a  matter  in  their  discretion.  It  would  be  singular,  that 
they  should  be  made  liable  for  a  mere  error  in  judgment. 
(Seaman  v.  Patten^  2  Caines,  312.  Ilarman  v.  Tappenden^ 
1  East,  561.) 

Miller,  in  reply,  denied  that  overseers  have  a  discretion 
upon  the  question  of  acting.  The  statute  is  peremptory 
that  they  shall  apply  to  a  magistrate.  So  far  their  duty 
is  ministerial.  The  judgment  which  they  give  with  the 
magistrate,  is  another  consideration.  The  cases  cited 
against  the  plaintiff  are  of  oflScers  having  discretion.  The 
defendants  should  have  shown  they  had  done  their  duty 
^B  far  as  they  could. 

Curio,  per  Sutherland,  J.  The  bill  of  exceptions 
presents  the  question,  whether  an  action  on  the  case  wilt 
lie  against  overseers  of  the  poor,  for  omitting  or  refusing 
to  take  the  necessary  measures  to  provide  for  paupers,  in 
favor  of  an  individual,  who,  from  motives  of  humanity,  fur- 
nishes them  with  the  sustenance  and  attention,  which  their 
situation  absolutely  requires. 

The  declaration  does  not  aver  that  the  defendants  act* 
ed  fraudulently  or  maliciously  ;  and  there  is  no  evidence 
that  their  neglect  was  wilful,  and  without  reasonable  ex- 
cuse, except  what  is  to  be  inferred  from  their  admission, 
that  JSPGill  and  his  wife  were  paupers,  legally  settled  in 
the  town  of  Clermont.  The  evidence  l.cfore  the  justice 
consisted  principally  of  the  admissions  of  th<)  parties ;  and 
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Iiis  return  is  Qot  aufficiently  full  and  explicit,  to  show  the 
bearing  and  pertinency  of  much  of  the  evidence.  But  I 
ibing  it  is  fairly  to  be  inferred  from  the  whole  evidence^ 
ibRl  the  defendants  did  not  intend  to  admit  that  the  towD 
of  Clemumt  waa  bound  (omainlain  ihese  paupers.  When 
the  notice  was  served  on  them,  lliey  said  titey  could  do 
nothing  about  il,  uolil  they  saw  Mr.  EdtBord  P.  Ltvingt- 
Im;  and  ihe  return  slates  that  the  defendants  introduced 
and  proved  two  written  agreements  between  E.  P.  Liv- 
mgilonand  his  wife,  and  ^dam  JUinklaer,  junior;  and  al- 
so a  \A\\  of  sale  or  agreement  between  Joltn  M^Gill  and 
the  plainiiff.  The  plainlifT  introduced  and  proved  ihres 
receipts  given  by  E.  P.  Livingston ;  two  to  the  plainlif)^ 
and  one  (o  John  JU 'Gill,  The  defcndanis  proved  an  as- 
signment or  surrender,  under  eeal,  from  John  iM'Gill  to 
R  P.  lAvingtton. 

From  this  evidence,  il  is  probable,  that  JiVGill  had  been 
ailave;  and  that,  in  i  he  opinion  of  the  overseers,  it  was 
doubtful  whether  he  had  been  so  inanuniited  as  to  ezoa- 
«rate  liis  master  from  the  responsibility  of  maintaining  him. 
Tbie,  however,  is  mere  conjecture  ;  and  none  of  this  evi- 
dence waa  given  in  ihe  court  of  common  pleas.  All  the 
Midcnce  (here,  consisted  in  proof  of  the  notice  given  to 
Ihe  defendants  ;  their  declaration  that  they  could  do  notb- 
tH  about  it  until  tliey  saw  Mr.  Lfcingslon;  their  admis- 
nui  Ihat  they  were  overseers  of  tiie  poor  of  Clermont ; 
^M'Gill  and  his  wife  were  legally  settled  in  Clermont ; 
Ud  proof  that  they  were  unable  lo  maintain  themselves ; 
(haube  plaintiff  had  provided  for,  and  kept  them  ;  and  the 
value  of  ihe  services,  &c.  rendered  by  him. 

Tliit  evidence  was  clearly  iiiBiilIicient  to  entitle  the 
pi'i'miff  10  recover.  The  defendants  were  not  bound,  nor 
'*'  ibey  any  authority  to  make  provision  for  the  paupers 
'*  (be  first  instance.  All  they  could  do,  was,  to  apply  to 
'junice  of  the  peace,  and,  together  with  him,  inquire  into 
""Kite  and  circumstances  of  the  persons  asking  relief; 
"■^ifit  should  appear  that  they  were  in  such  indigent  cir- 
''■■Waaces  as  to  require  the  relief  sought,  then  the  justice 
***  bound  to  give  an  order  in  writing  to  provide  for  them. 


tdo 


CASES  IN  THE  SUPREME  COURT 


UTICA, 
Aug.   1826. 

Minklaer 
Rockfeller* 


Until  such  order  was  given,  the  defendants  had  no  author- 
ity to  make  any  provision. 

If  they  were  guilty  of  any  omission  of  duly,  it  was  in 
not  making  the  application  to  a  justice,  and^  together  with 
him,  making  the  necessary  inquiry* 

Butj  for  aught  that  appears,  ail  this  may  have  been  done  : 
and  the  justice  may  have  refused  an  order.  When  the 
plaintiflT  seeks  to  charge  the  defendants  as  public  officers, 
for  an  omission  of  duty,  he  is  bound  to  prove  it  affirmative* 
ly  and  clearly.  (11  John.  114.  ^  Mais.  Rep.  24S.  3 
CaineSf  317,  per  Livingston^  J.)  That,  I  think,  in  this 
instance,  has  not  been  done. 

But,  admitting  that  the  defendants  refused  to  take  the 
necessary  measures  to  obtain  the  order,  are  they  responsi* 
ble  to  the  plaintiff,  in  an  action  on  the  case,  for  the  trouble 
and  expense  of  supporting  and  taking  *care  of  the  paupers 
while  they  remained  in  his  house  1 

I  do  not  see  on  what  legal  principle  (he  action  can  be 
sustained.  The  plaintiff  was  under  no  legal  obligation  to 
take  care  of  the  paupers.  It  was  a  commendable  humane 
act,  undoubtedly  :  but  it  must  be  considered  voluntary  on 
his  part,  and  cannot  lay  the  foundation  of  an  action  against 
the  overseers  of  the  poor.  Damage  to  the  plaintiff  was 
not  the  necessary  or  legal  consequence  of  the  non-feas- 
ance of  the  defendants  ;  the  proper,  and  for  aught  that  I 
perceive,  the  only  course  to  be  pursued,  when  the  over- 
seer refuses  to  act  in  a  case  like  this,  is,  to  apply  to  this 
court  in  behalf  of  the  paupers  for  a  mandamus.  It  is  true 
that  the  paupers  must  be  supported  by  some  one  pending 
the  application  ;  and  that  the  mandamus  would  afford  no 
means  of  re-imbursement.  I  see  no  remedy  for  this,  unless 
the  legislature  should  think  proper  to  interfere,  and  make 
the  overseers  responsible  upon  an  implied  assumpsit  for 
necessary  expenditures  in  support  of  paupers,  chargeable 
upon  their  respective  towns.  It  appears  to  mp,  that  if  an 
action  would  lie  at  all,  it  must  be  in  the  name  of  the  pau- 
pers themselves,  (a) 

King  V.  Butler,  (15  John.  281,)  and  Olney  v.  fFickes^ 
(18  John.  122,)  have  no  application  to  this  case.     They 

(«)  Vid.  5  Cowen,  666,  per  Spencer,  Senator. 
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merely  decide  that  an  overseer  of  the  poor  may  bind  him-      otica, 
self,  in  hie   individual  capacity,  by  an  express  promise  to     ^^'  1^*®; 
pay  for  the  maintenance  of  a  pauper. 

Judgment  affirmed,  (fc) 

(ft)  Yid.  Gmuiey  t.  Men^  (5  Cowen,  644,)  and  Flower  v.  Men,  {id.  G54.) 


JACKSON,  ex  dem.  Smitli,  against  Marsh* 
Ejectment,  tried  at  the    Cawira  circuit,  March  lOth,  ,  A  patent  of 

J   o  »  '  lands,  by  the 

1825,  before  Throop,  C.  Judge;    when  a  verdict  was  la-  state, shall  be 
ken  for  the  plaintiff,  subject  to  the  opinion  of  the  court.        f^e""^uc^ 

regularly  | 

jD.  Cady,  for  the  plaintiff.  and,  if  it  he 

not  void  on  its 

B.  F»  Butler^  for  the  defendant.  be  '  aroided 

collaterally,  in 

Curia,  per  WooDwoRTii,  J.     The   plaintiff  gave  in  evi-  ?  "uit  t^etiween 

dence  at  the  trial,  a  patent  to  the  lessor  of  the  plaintiff,  unless    it  *i^ 

dated  the    16/A  of   Jtine,  1823,  for  subdivision  no.  2  ;  be-  .^thorUy?'*'©^ 

ginning  at    the  south  east  corner  of  the  survey  50  acres :  against      the 

from  thence  giving  certain  courses  and  distances,  and  in-  a  etatute?"  ^ 

eluding  135  acres.  Thus,  where  a 

The  case  stales,  that  the  action  was  brought  to  recover  \n  isss,  for 
subdivision  no.  2,  in  lot  no.  50,  in  the  township  of  Sem-  *^^*    ^**!^ 

'  '  '  were  occupied 

and  improved, 
to  the  Talne  of  f95  on  the  \7th  of  February^  1S09  ;  held^  that  it  should  be  presumed,  that 
satisfactory  proof  was  produced  to  the  commissioners  of  the  land  office,  that  the  occupant 
had  been  satisfied  for  lu's  improvements,  previous  to  the  date  of  the  patent,  pursuant  to 
Uie  aUlute,  (I  U.  L.  296,  7,  s.  17.) 

A  patent  was  granted  of  subdivision  no.  3,  beginning  at  the  south  eaal  corner  of  the  sur- 
vey 50  acres;  and  then  giving  courses  and  distances  which  would  not  include  subdivision 
no.  8,  but  the  whole,  or  greater  part  of  subdivision  no.  4  ;  whereas,  had  it  begun  at  the 
north  east  corner  of  the  survey  50  acres,  the  same  coursf^s  and  distances  would  have  inclu- 
ded subdivision  no  9.  The  subdivisions  had,  before  the  grant,  been  surveyed,  and  a  map 
made,  and  filed  in  the  office  of  the  surveyor  general ;  according  to  which,  subdivision  no.  2 
began  at  the  north  east  corner  of  the  survey  50  acres,  whence  the  courses  and  distances 
mentioned  in  the  patent,  were  laid  down,  and  would  include  subdivision  no.  2.  Held,  that 
the  word  **  south  ca«r>  should  be  rejected  as  surplusage,  and  that  the  location  upon  the 
map  should  control. 

If  there  are  certain  particulars  sufficiently  ascertained  in  the  description  of  parcels,  in  a 
patent  or  deed,  which  designate  the  thing  intended  to  be  grantorJ,  the  addition  of  circum- 
stances, false  or  mistaken,  will  not  frustrate  Uie  grant. 
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prordus;  and  that  the  defendaot  was  in  possession.  It  ap^ 
peared  by  a  map  and  certificate  of  the  surveyor  general, 
adnf)itted  as  evidence,  that  lot  no.  50  had  been  subdivided 
into  several  lots,  of  which  lot  no.  2  was  one ;  that  the 
map  had  been  filed  in  his  office ;  and  that  subdivision  no. 
2,  as  represented  on  the  map,  was,  on  the  23c(  of  Marchj 
1818,  sold  to  the  lessor  by  the  surveyor  general,  acting  on 
behalf  of  the  state* 

By  the  act  of  1813,  concerning  the  commissioners  of 
the  land  office,  (I  i?.  L.  296,  8,  17,)  it  is  declared,  that 
if  any  tract  of  land  sold  under  the  act,  was  occupied  and 
improved  on  the  Mih  of  February ^  1809,  to  the  value  of 
{|t25,  the  occupant  of  such  improvement  shall  be  entitled 
to  recover  the  value  thereof  from  the  purchaser ;  and  the 
commissioners  of  the  land  office  are  inhibited  from  causing 
letters  patent  to  be  issued,  until  satisfactory  proof  be  pro- 
duced, that  the  purchaser  has  satisfied  the  occupant  for  his 
improvements. 

In  this  case,  it  appears  that  a  contract,  under  which  the 
defendant  claims,  was  given  for  50  acres,  being  a  part  of 
subdivision  no.  2;  and  that  before  February  17,  1809,  15 
acres  of  the  50  were  cleared,  and  6  acres  chopped,  the 
value  of  such  improvements  exceeding  $25, 

The  pateut  is  evidence  of  the  plaintiff's  right,  until  set 
aside  or  vacated.  The  inhibition  in  the  act  is  not  against 
the  issuing  of  any  patent;  but  against  issuing  until  satis- 
factory proof  be  produced,  that  the  purchaser  has  satisfied 
the  occupant.  We  are  authorized  to  presume,  omnia  solemn 
niter  actOy  that  public  officers,  to  whom  the  government 
committed  important  trusts,  had  discharged  their  duty 
faithfully ;  and  received  the  necessary  proof,  before  the 
patent  issued.  No  evidence  was  ofTered  that  the  requi- 
site proof  was  not  produced  to  the  commissioners.  The 
question  is,  therefore,  not  raised,  whether  an  inquiry  of 
this  kind  was  admissible  on  the  trial.  But  if  the  question 
had  been  presented,  I  think  the  doctrine  contained  in  the 
case  of  Jackson  v.  Lawtony  (10  John*  23,)  decisive:  '^  If 
the  patent  was  issued  by  mistake,  or  upon  false  suggestion, 
it  is  voidable  only  ;  and  unless  letters  patent  are  absolute* 
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iy  void  on  the  face  of  them  ;  or  the  issuing  of  them  was  utica» 
without  authority,  or  prohibited  by  statute,  they  can  only  f|^  ]^' 
be  avoided  in  a  regular  course  of  pleading."  And  again  : 
"When  the  defect  arises  on  circumstances  dehors  the  grant, 
the  grant  is  voidable  only  by  suit.  It  would  bo  against 
precedent,  and  of  dangerous  consequence,  to  permit  letters 
patent  to  be  impeached  collaterally." 

The  material  question  is,  whether  the  letters  patent  in- 
clude lot  no.  2.     This  is  an   evident  mistake  in  the  bound- 
aries.    Lot  no.  2  begins  at  the  north  east  corner  of  the  sur- 
vey 50  acres.    The  description  in  the  patent  is,  '*  Beginning 
at  the  south  east  corner." 

If  the  map  is  rejected,  as  the  counsel  for  the  defendant 
contends,  there  is  no  difficulty  in   the  case ;  for  then  it 
would  not  appear  there  was  any  misdescription.     It  would 
Ije  intended,  that  the  boundaries  in  the  patent  were  a  cor- 
rect description   of  no.   2.      But  the  map,  by  agreement, 
forms  part  of  the  case.     By  that,  it  appears  that  lot  no.  2 
begins  at  the    north  east  corner   of  the   50   acre  survey. 
The  residue  of  the  boundaries  correspond   with  the  des- 
ctiplion  in  the  patent.     By   beginning   at  the  south  east 
corner,  lot  no.  2  will   not  be   included ;  but  the  whole  or 
greater  part  of  lot  no.  4.     The  location  of  no.  2.  is  equally 
certaio,  as  the  ^uth  east  corner  of  survey  50  acres.     Both 
Are  established  by  the  production  of  the  map.     It  is,  there- 
fore, doing  no  violence,  to  reject  that  part  of  the  descrip^p 
^100}  which  commences  at  the  south  east  corner,  and  give 
cflect  to  another  part,  to  which  equal  certainty  is  attached  ; 
^^cnitis  manifest  by  so  doing,  full  and  fair  eOect  is  giv- 
^^  U)  ihc  intention  of  the   parties.     In  truth,  here  is  a  di- 
^^^^  contradiction.      When  the  patent  grants  subdivision 
^^'  2,  it  conveys  that  lot  according  to  its  real  boundaries. 
^Jibe  map,  it  appears  that   the   place  of  beginning  is  at 
^l^c  nor/A  ecwi  corner  of  the  survey  50.     From  the  patent, 
^^i  the  map  taken  together,  it  may  be  affirmed,  that  no.  2 
'^gios  at  the  north  east  corner.      After  this,  follow    the 
boundaries  of  no.  2,  as   described   in  the  patent,  which 
^^e»  the  place  of  beginning  the  south  east  corner.     The 
role  to  be  applied  is,  **  If  there   are  certain  particulars  stif* 
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But  that  in  the  previous  term  of  Octobery  1823,  the  de- 
fendants entered  up  a  judgment,  hy  confession,  in  this 
coart,  against  S.  Fondey^  for  |(  12,01 4  45,  debt  and  costs. 

The  first  count  then  charged  that  this  last  judgment  was 
devised,  &c.  between  the  parties,  of  fraud,  &c.  to  delay, 
biader  and  defraud  the  plaintiffs  of  their  action,  demand 
and  damages,  &c.  ;  and  that  the  defendants,  on  the  Sd  of 
JwMuaryt  1824,  &c.  put  in  use  the  judgment,  as  true  and 
ample,  &c. 

The  second  count  was  the  same  in  subsfance,  with  the 
addition,  that  the  defendants,  on  the  ist  of  November,  1823, 
sued  out  a  test.  fi.  fa.  on  their  judgment,  endorsed  for  j(G017, 
48^  with  interest,  &c. ;  that  on  the  2Sd  of  January^  1824, 
the  sherifT  seized  the  goods  of  S.  Fondey^  and  sold  them 
at  auction ;  and  that  this  execution  was  devised  and  con- 
trived, &c.  and  put  in  use,  &c.  {as  before  of  the  judg^ 
ami.) 

The  judgments,  the  execution  and  levy,  as  set  forlh  in 
the  declaration,  were  proved  on  the  trial ;  and  it  oppear- 
ed  that  the  defendants'  execution,  having  a  preference 
over  one  issued  on  the  plaintiffs'  judgment,  the  latter  was 
returned  nuUa  bona.  It  also  appeared  that  the  defend- 
ants^ judgment  was  entered  after  5.  Fondey  had  become 
insolvent. 

The  evidence  was  very  satisfactory  that  the  judgment 
of  the  defendants  was  bona  fide;  and  that  no  part  of  it  was 
paid  when  the  execution  issued. 

It  farther  appeared,  that  the  sale  of  S.  Fondey^s  goods, 
OQ  the  execution,  which  was  made  at  Geneva^  {Ontario 
county,)  January  30/A,  1824,  amounted  to  about  j(980 ; 
the  property  being  chiefly  bid  in  for  the  defendants.  That 
after  this  sale,  the  defendants,  by  a  re-sale  of  the  goods, 
and  otherwise,  received  enough  and  more  than  enough  of 
fS.  Ftmdeyt  to  satisfy  their  judgment;  while  the  other 
creditors  of  iS.  Fondey  got  nothing.  That  the  goods  pur- 
cbaaed  in  by  the  defendants  at  Geneva,  were  sent  to  ^Iba^ 
wg;  and  on  a  re-sale  at  auction,  brought  $1573,45.  That 
airoaU  part  of  the  defendants' judgment  was  to  secure  fu- 
tiUB  advances. 

Vol.  VI.  87 
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Various  circumstances  were  given  in  evidence  as  to  the 
manner  in  which  (he  sale  was  conducted,  and  how  ihe  de- 
fendants afterwards  obtained  salisfaciion  of  their  judgment^ 
which  it  is  not  material  to  state,  as  the  decision  of  the  cause 
here  turned  on  the  charge  of  the  judge. 

He  recapitulated  the  evidence  to  the  jury,  and  charged 
strongly  in  favor  of  the  bona  fides  of  the  defendants'  judg- 
ment. He  told  the  jury  that  the  object  of  the  statute  was 
to  punish  frauds,  committed  to  delay  and  hinder  crediloriiP 
recovering  their  just  debts,  and  that  such  fraud  might  have 
been  committed  by  a  fraudulent  use  of  the  defendants' judg- 
ment against  S.  Fondey^  to  delay  and  hinder  creditors,  &c. 
admitting  the  judgment  was  legal.  Hence,  the  intent  of 
the  defendants  in  enforcing  their  judgment,  was  a  material 
question  to  be  decided  by  the  jury ;  for  their  liability  de- 
pended on  the  fact  of  their  being  actuated  by  a  frauduteni 
intent.  This  was  required  to  be  satisfactorily  made  out» 
before  the  defendants  could  be  charged  with  the  heavy  pen- 
alty demanded  of  them.  That  if  the  jury  thought  there 
was  room  for  a  reasonable  doubt  whether  the  defendants  in- 
tended to  commit  a  fraud  against  tlie  creditors  of  iS.  Fondey^ 
they  ought  to  find  a  verdict  in  their  favor  ;  but  if  they  were 
satisfied  that  the  defendants  did  intend  to  commit  such 
fraud,  they  should  find  for  the  plaintiffs. 

The  jury  found  for  the  plaintiffs. 

•A.  Van  Vechten^  for  the  defendants,  now  moved  for  a  new 
(rial,  on  the  ground  (among  others)  that  the  judge  mis-di- 
rected  the  jury. 

S.  «4.  Footf  contra. 

Curioy  per  Savage,  Ch.  Justice.  It  is  contended  that  the 
judge  erred  in  stating  to  the  jury,  that  the  defendants  could 
commit  a  fraud  upon  the  creditors  of  S.  Fondeyy  although 
their  judgment  was  legal ;  and  that  the  statute  is  applicable 
to  those  bonds,  judgments,  &c.  only,  which  were  fraudulent 
in  their  original  concoction. 

I  cannot  find  any  adjudged  case  in  this  court,  where  the 
subject  in  question  has  been  considered  or  decided.    The 
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English  statute  of  IS  Eliz.  eh.  5,  is  substantially  like  ours. 
That  act  was  passed  for  the  avoiding  of  feigned,  covinous, 
and  fraudulent  feoffments,  gifts,  grants,  alieuations,  con- 
Yeyances,  bonds,  suits,  judgments  and  executions,  devised 
to  the  intent  to  hinder,  delay  or  defraud  creditors  and  oth- 
ers of  their  just  and  lawful  actions  :  and  enacts  that  all 
and  every  feoffment,  &c.  and  every  bond,  suit,  judgment 
and  execution,  for  any  intent  or  purpose  before  declared, 
shall  be  utterly  void.  It  also,  like  our  statute,  gives  an 
action  fut  torn.  The  same  principles  must,  of  course,  be 
applicable  to  both  statutes. 

The  case  of  Holbird  v.  ^nderson^  (5  T.  R.  235,)  was 
not  an  action  for  a  penalty,  but  it  involved  the  inquiry  as  to 
what  acts  are  void  as  being  fraudulent  within  the  13  Eliz. 
The  facts  were,  that  one  Shepherd  had  a  judgment  against 
Charier^  who  was  also  indebted  to  Holbird^  the  plaintiff. 
Charter^  knowing  that  execution  was  about  to  issue  on 
Sfcepfcerd**  judgment,  confessed  a  judgment  to  the  plaintiff, 
on  which  execution  was  delivered  to  the  sheriff,  two  hours 
before  ShtpherdCi.  The  sheriff  levied  upon  Shepherd's 
execution,  and  returned  the  plaintiff's  nulla  bona ;  upon 
which  he  brought  an  action  for  a  false  return.  It  was  con- 
tended for  the  defendant,  that  the  warrant  of  attorney  to 
confess  judgment  was  void  by  the  statute  ;  being  with  in- 
tent to  hinder  or  delay  Shepherd's  execution.  Lord  jSTen- 
yon^d,  there  was  no  fraud  in  the  case.  The  plaintiff 
was  preferred  by  his  debtor,  not  to  benefit  the  latter,  but 
to  secure  the  payment  of  a  just  debt,  in  which  h^  could  see 
no  illegality  or  injustice.  The  warrant  of  attorney,  he 
adds,  was  given  upon  good  consideration ;  and  the  words 
bonafide^  in  the  act,  only  apply  to  cases  where  possession 
is  not  deh'vered,  or  where  it  is  merely  colorable.  BvlUr^ 
J.  alluded  to  the  case  of  executors,  who  confess  judgments 
to  some  creditors,  after  suits  against  them  by  others,  and 
which  judgments  cover  all  the  assets. 

It  is  perfectly  well  settled  in  this  state,  as  it  is  also  in 
England^  in  cases  not  coming  within  the  bankrupt  acts  of 
that  country,  that  a  debtor,  in  failing  circumstances,  may 
perfer  one   creditor  or  set  of  creditors ;  and   this  may  be 
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Aug.  1886.  aignment  or  judgment  is  not  fraudulent,  unless  it  be  intend- 
^t^fT^^    ed,  in  whole  or  in  part,  for  the  future  benefit  of  the  debtor. 

Wilder  '  r      »  ,  .         ^.      ^ 

T.  (5  T.  R.  S^35,  424,  530.     8  id,  528.     2  John.   Ch.  Rep. 

Winne.       ^^^^  ^      3  ^^     ^^g^    453^^     j^^  ^j^^  ^^^^  ^^^^  ^^  Mackie  4- 

Caimsy  (5  CovoeUy  547,)  in  the  court  for  the  correction 
of  errors,  this  doctrine  was  fully  considered  and  recogni- 
zed. The  authorities  cited  from  the  English  Term  jRe- 
ports  and  JohnsorCs  Chancery  Reports^  also  show  that  a 
security  to  indemnify  for  future  advances  is  valid. 

If,  therefore,  the  fact  be  admitted,  that  the  bond  on 
which  the  judgment  of  the  defendants  was  entered,  was 
executed  as  a  collateral  security  for  goods,  for  liabilities^ 
and  for  contemplated  future  advances,  surely  it  was  free 
from  any  suspicion  of  fraud.  The  judgment  was  entered 
after  the  failure  of  S.  Fondey  was  known  ;  and  the  execu- 
tion was  issued  purposely  to  obtain  payment  in  preference 
to  other  creditors.  Undoubtedly  it  had  the  eflect  to  de- 
lay or  hinder  the  plaintiffs  in  the  collection  of  their  de- 
mand. Every  assignment  or  preference  given  by  a  fail- 
ing debtor,  has  that  effect  as  to  the  creditors  who  are  not 
preferred. 

It  then  becomes  necessary  to  enquire  whether  the  issu- 
ing of  an  execution  upon  a  valid  judgment,  done  to  defeat 
other  creditors,  renders  the  plainiifis  in  the  judgment  lia- 
ble to  the  penally  in  the  4th  section  of  the  statute  for  the 
prevention  of  frauds.  The  case  of  Meuxy  qui  tamy  v.  Hott- 
elly  (4  Easty  1,)  is  full  to  this  point.  That  was  an  action 
on  the  statute,  (13  Eliz.  ch.  5,  8.  S,)  from  which  our  4lh 
section,  (1  R.  L,  76,)  was  in  substance  taken.  Many  of 
the  expressions  are  precisely  the  same  in  both.  The  de- 
clarat  on  charged  the  defendants  with  putting  in  use  a 
fraudulent  judgment  against  /•  ^orton^  the  plaintifli  be- 
ing his  creditors,  contra  formam  statutu  The  plaintiffs 
were  landlords  of  .^^orton,  and  had  distrained  for  rent. 
They  had  also  an  account  against  him  for  beer.  The  de. 
fendants,  being  also  his  creditors,  sued  him,  and  be  was 
surrendered  by  his  bail.  They  finally  took  from  him  a 
judgment  for  the   benefit   of  all  the  creditors.     Execulion 
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was  issued,  and  JforiOffCn  goods  sold.  A  lender  was  made 
lO'tbe  plaintifls  as  for  their  rent ;  but  they  would  not  re- 
ceive it,  being  less  than  the  rent  distrained  for.  The  ques- 
tion upon  (he  argument  was,  whether  the  judgment  against 
JfcrUm  was  not,  under  these  circumstances,  fraudulent 
within  the  statute.  Lord  Ellenbarough  said,  **  it  is  not 
every  feoffment,  judgment,  &c.  which  will  have  the  effect 
of  delaying  or  hindering  creditors  of  their  debts,  that  is, 
therefore,  fraudulent  within  the  statute ;  for  such  is  the  ef- 
fect, pro  tanto,  of  every  assignment  that  can  be  made  by 
any  one  who  has  creditors.  Every  assignment  of  a  man's 
property,  however  good  and  honest  t))e  consideration,  must 
diminish  (he  fund  out  of  which  satisfaction  is  to  be  made 
to  his  creditors.  But  the  feoffment,  judgment,  &c.  must 
be  devised  of  malice,  fraud,  &c.''  In  conclusion,  he  said, 
*'  unless  we  were  to  go  the  length  of  saying,  that  every  as- 
signment to  a  creditor  is  fraudulent  as  to  the  rest  of  his 
creditors,  and  prohibited  to  be  made,  this  was  not  fraudu- 
lent. It  has  none  of  the  qualities  of  fraud  within  the  act, 
which  was  meant  to  prevent  deeds,  &c.  fraudulent  in  their 
concoction,  and  not  merely  such  as  in  their  effect  might 
delay  or  hinder  other  creditors.''  Grose^  J.  remarked,  if 
the  judgment  be  given  bona  fide^  and  upon  good  consider- 
ation, it  is  not  within  the  act. 

In  that  case,  it  was  admitted  that  the  distress  was  not 
affected  by  the  execution,  and  Lord  Ellenborough  observ- 
ed, that,  as  to  the  plaintiffs'  book  debt,  they  had  taken  no 
inchoate  steps  to  recover  it.  In  that  respect,  the  case  now 
before  the  court,  differs  from  Meux^  q.  L  v.  Hoxeell.  So 
far,  the  claim  of  Jifeux  was  weaker  than  that  of  the  present 
plaintiffs.  But,  in  this  very  particular,  the  case  of  Holbird 
V.  Jlndenon^  was  much  stronger  with  the  plaintiff  than  the 
present. 

After  a  full  examination  of  this  case,  I  am  satisfied  of  the 
correctness  of  the  general  proposition,  that  if  a  judgment, 
Ilc  be  bona  fide  in  its  concoction,  and  upon  good  considera- 
tion, it  is  not  within  the  act  for  the  prevention  of  frauds. 

We  are  not  called  upon  to  say  what  remedy  the  plain- 
tiffs may  have  against  the  defendants,  for  the  property  or 
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money  in  their  hands  belonging  to  5.  Fondey.  It  is  suffi- 
cient for  us  to  say,  that,  in  our  opinion,  the  defendants  are 
not  liable  in  this  nctron,  if  (he  judgment  was  bonafidt^  and 
upon  good  consideration.  If  the  facts  stated  in  the  case 
be  undisputed  ;  that  it  was  given  to  secure  a  debt  due  to 
the  defendants,  and  to  indemnify  them  against  their  advan- 
ces and  liabiliiies,  the  judgment  was  not  fraudulent.  There 
are  good  and  legal  considerations  to  support  it. 

I  may  be  allowed  to  express  my  regret,  with  the  late 
chancellor  iCen/,  that  such  preferences  are  allowed  to  fail- 
ing debtors;  but  the  law  is  too  well  settled  to  be  altered 
by  any  thing  but  legislative  enactment. 

In  my  opinion  it  was  incorrect,  to  leave  to  the  jury  lo 
decide  upon  the  intent  with  which  the  execution  w*a8  is- 
sued. It  must  necessarily  have  been  (o  delay  the  plain- 
tiffs ;  the  property  not  being  sufficient  to  pay  both. 

A  new  trial  should,  therefore,  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 


The  People  against  Bartow. 

In  declaring  On  demurrer  to  the  declaration.  This  was  in  debt  for 
M  ^tion* o^f  ^^'^^'  The  first  count  recited  the  statute  passed  .^prit 
the  suiute,  2\sty  1818,  which  enacted,  that  it  should  not  be  lawful  for 
sm')  against  ^"y  P^r^oOy  association  of  persons,  or  body  corporate,  from 

unlicensed 

bankers,  it  is  sufficient  to  set  forth  the  act  so  far  as  it  relates  to  the  offence  charged,  and 
then  to  describe  the  offence  according  to  the  statute,  averring  that,  by  force  of  the  autata, 
the  defendant  forfeited,  &c.  and  an  action  arose,  &.c.  without  saying,  "  contrary  to  the  form 
of  the  statute." 

An  individual  keeping  an  office  of  deposit  for  the  purpose  of  discounting  notes,  is  an  of- 
fender within  the  act,  though  the  office  be  not  for  the  purpose  of  any  other  banking  opera- 
tion. 

An  individual,  keeping  an  office  for  carrying  on  any  single  banking  operaUon.is  within 
the  act.  It  is  not  necessary,  to  subject  him  to  the  penalty,  that  it  should  be  for  carrying  on 
banking  business  generally,  or  in  more  than  one  branch. 

A  declaration  under  the  act,  that  the  defendant  kept  an  office  of  deposit  for  the  piirpoM 
of  carrying  on  banking  business  and  operations,  without  saying  what,  is  not  too  general,  as 
it  follows  the  words  of-  the  statute. 

^  A  declaration  on  a  penal  statute  creating  an  offence  unknown  to  the  common  law,  and 
giving  an  acti  >n,  should,  in  some  way,  show  an  offence  against  the  statute ;  but  it  is  not  al- 
ways necessary  to  say  contra  formam  ttahUU  It  is  enough  that  the  offence  appear  to  be,  in 
truth,  against  the  statute. 

On  a  demurrer  to  the  whole  declaration,  if  either  count  be  good,  judgment  will  be  for  the 
plaintiff  on  that  eooat,  though  the  other  eounta  be  bad. 
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and  after  the  first  day  of  Jlugust  then  next,  to  keep  any 
office  of  deposit  for  the  purpose  of  discounting  promissory 
notes,  or  for  carrying  on  any  kind  of  banking  business  or 
operations,  which  incorporated  banks  are  authorized  by 
law  to  carry  on  ;  unless  thereunto  specially  authorized  by 
law.  And  that  in  case  any  person,  or  persons,  or  body 
corporate,  should  contravene  the  foregoing  provisions,  ev- 
ery such  person  or  persons,  and  the  members  of  every 
such  corporation,  who  should,  either  directly  or  indirect- 
ly, assent  thereto,  should,  for  every  offence,  forfeit  the 
sum  of  f  1,000,  to  be  sued  for,  &c.  and  recovered  in  an  ac- 
tion of  debt,  in  the  name  of  the  people.  This  count  then 
alleged  that  the  defendant,  not  regarding  the  act,  nor  the 
provisions  therein  contained,  after,  &c.  to  wit,  on  the  \st 
day  o{  Jipril^  1825,  at,  &c.  did  keep  an  office  of  deposit, 
for  the  purpose  of  discounting  promissory  notes,  he  not  be- 
ing thereunto  specially  authorized  by  law  ;  whereby,  &c. 
by  force  of  the  statute  in  this  case  made  and  provided,  the 
defendant  forfeited  $1000;  and,  by  force  of  the  statute, 
an  action  hath  accrued,  Jcc. 

The  second  count  stated,  that  after,  &c.  to  wit,  on  the 
1ft  day  of  Jlpril^  1825,  at,  &c.  the  defendant,  not  regard- 
ing the  act,  nor  the  provisions  therein  contained,  did  keep 
an  office  of  deposit,  for  the  purpose  of  carrying  on  bank- 
ing business  and  operations,  which  incorporated  banks  are 
authorized  by  law  to  carry  on,  he  not  being  thereunto  spe- 
cially authorized  by  law.     Whereby,  &c.  {as  before.) 

General  demurrer  and  joinder. 
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8,  A,  Fool,  in  support  of  the  demurrer.  The  first  count 
is  defective,  in  not  alleghig  that  the  defendant  has  contra- 
vened all  the  provisions  contained  in  the  Ist  section  of  the 
act,  (seM.  41,  eft.  236,  9.  1,  2.)  The  same  objection  ap- 
plies to  the  2d  count.  The  words  in  the  second  section 
are  not  the  foregoing  provisions,  or  any  of  them.  The 
crime  charged,  is  keeping  an  office  only.  To  warrant  the 
action,  all  the  provisions,  and  each  of  them,  must  be  violat- 
ed. Otherwise  the  act  must  be  extended  by  construction 
which  cannot  be  of  a  penal  statute.     Any  man  has  a  right 
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Aug.  1886.    ^f  jjjg  ^^^  ^j^g  j^  restrain  companies  not  incorporated,  from 

The  People    carrying  on  banking  operations. 

The  oflence  \s  not  alleged  in  either  counr,  to  have  been 
committed  agamst  the  form  of  the  statute.  Such  an  aver- 
ment is  material  in  an  action  for  a  penalty  given  by  statute. 
A  general  demurrer  is  sufficient  to  reach  this  defect.  In  a 
penal  action,  a  general  demurrer  is  equivalent  to  a  special 
one  in  any  other.  The  defect  is  fatal  even  after  verdict. 
(1  Chit.  PI.  358.     Lee  v.  Clarke,  2  Easty  353.) 

The  second  count  is  also  bad  for  want  of  sufficient  pre- 
cision and  certainty.  It  does  not  specify  what  kind  of 
banking  business  or  operations  it  was  the  purpose  of  the 
defendant  to  carry  on. 

Talcolty  (attorney  general)  contra.  The  language  of 
the  statute  is  too  plain  to  be  mistaken.  An  individual  can 
carry  on  no  kind  of  banking  business  or  operations.  Ac- 
cording to  the  construction  contended  for  on  the  other  side, 
any  kind  of  banking  business  may  be  carried  on,  if  all  are 
not  joined,  and  this  too  by  a  company.  The  object  was 
to  prevent  every  species  of  imposition  which  had  so  long 
been  practised  upon  the  community  by  private  banks. 
Yet,  within  the  rule  set  up  against  us,  three  individuals^ 
by  dividing  their  operations,  may  violate  all  the  provisions 
of  the  statute.  If  they  do  not  go  to  work  as  a  company,  it 
is  enough.  They  escape.  One  may  keep  an  office  of  de- 
posit ;  another  isdue  notes  ;  and  a  third  discount.  No.  The 
true  sense  of  the  act  is  distributive.  It  reaches  any  separate 
kind  of  banking  business.  The  intention  of  the  legislature 
should  be  consulted.  {Bac.  Mr.  Statute^  (/)  pi  9,  and  the 
cases  there  cited.) 

As  to  the  formal  objection,  Lee  v.  Clarke  is  itself  against 
the  plaintiff.  The  only  difficulty  in  that  case,  arose  from 
the  circumstance  that  there  were  two  different  statutes. 
This  will  be  seen  by  adverting  to  the  opinion  of  the  court, 
and  the  cases  cited  in  the  course  of  the  discussion. 

The  attorney  general  also  cited  to  this  point,  Esp.  on 
Pmud  JicAmSt  107-8;  2  Salk.  604 ;  and  R^/nolds^  q.  U  ▼. 


T. 

Bartow. 
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Smithf  (t  Browi^i   Penn.   Rep.  257,   260,)  which  was  a      utica» 
iDUcb  stronger  case  for  the  defendant  than  the  present  one,     ^^'  ^^*^* 
the  statute  neither  being  reciied  in  the  declaration,  nor  the    xbTpeople 
general  conclusion  inserted,  contra  formomy  &c.     Yet  a  mo- 
tion in  arrest  was  denied.     It  was  held  enough,  that  the 
declaration  brought  the  defendant  within   the  act  by  ibe 
description  of  the  offence. 

jPoo(,  in  reply,  said,  if  the  construction  contended  for  by 
the  attorney  general,  was  the  correct  one,  the  statute  might 
be  extended  to  20  or  30  different  branches  of  busines;;,  very 
usually  and  generally  carried  on  in  community  by  individ- 
als  and  mercantile  houses.  The  words,  any  kind  of  bank* 
mg  butmeu  or  operations^  would  reach  almost  the  whole  of 
the  commercial  world. 

Curia,  per  Woodworth,  J.  It  is  objected  that  the  first 
count  is  defective,  for  two  reasons  ;  1 .  Because  it  does  not 
appear  that  the  defendant  has  contravened  all  the  provis- 
ions in  the  first  section  of  the  act ;  2.  Because  the  offence 
charged  is  not  alleged  to  have  been  committed  against  the 
form  of  the  statute. 

As  to  the  first,  it  may  be  observed,  that  although  a  penal 
statute  is  to  be  construed  strictly,  the  court  are  not  to  dis- 
regard the  plain  intent  of  the  legislature.  Among  other 
things,  it  is  well  settled,  that  a  statute  which  is  made  for 
the  good  of  the  public,  ought,  although  it  be  penal,  to  re- 
ceive an  equitable  construction.  (6  J?ac.  Mr.  391.) 
When  it  is  considered  that  this  statute  was  intended  to 
strike  at  an  existing  evil,  deemed  to  be  of  serious  injury  to 
the  community,  it  cannot  well  be  doubted  that  its  enact- 
ment was  to  promote  the  public  good. 

Applying  these  rules  to  the  construction  of  the  act,  I 
apprehend  the  intention  not  to  be  mistaken.  It  is  evi- 
dent, from  the  first  part  of  the  section,  that  all  banking  op- 
erations are  prohibited.  To  keep  an  office  of  deposit,  for 
the  purpose  of  discounting  notes,  is  a  specific  violation  of 
the  statute.     It  next  forbids  the  carrying  on  of  any  kind 

of  banking  business.    The  latter  may  include,  but  is  cer- 
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UTICA9      (ainly  more  extensive  than  the  former.     There  are  opers- 
Aug.  1826.    i\q^q  Qf  a  bank  other  than  the  mere  discounling  of  notes. 
The  People    ^^^  penally  attaches  upon  every  person  who  contravenes 
▼•  the  foregoing   provisions.     To  allow  the  construction  con- 

tended for  by  the  defendant,  would  be  to  render  the  sta« 
tute  a  dead  letter.  The  discounting  of  notes,  is,  undoubt- 
edly,  the  principal  business  of  a  banking  institution.  If, 
in  addition  to  this,  it  must  be  shown  that  the  defendant 
has  conducted  other  and  further  operations  incident  to 
banking,  before  he  is  liable  to  the  penalty,  the  act  becomes 
nugatory  and  inoperative.  On  this  ground,  it  is  only  ne- 
cessary for  a  party  to  confine  himself  strictly  to  the  keep- 
ing of  an  office  for  discounting  notes,  the  great  evil  intend- 
ed to  be  remedied,  and  he  is  sure  then  not  to  be  reached. 
He  is  excused,  because  he  has  not  also  conducted  some  of 
the  minor  operations  of  a  bank,  distinct  from  the  discount- 
ing of  notes.  The  statute  speaks  a  different  language.  It 
must,  I  think,  be  understood  to  attach,  whenever  either  of 
the  prohibitions  have  been  violated.  This  is  the  manifest 
construction,  although  the  words,  "or  either  of  them,''  are 
omitted. 

As  to  the  second  objection,  it  seems  to  be  generally 
necessary,  in  an  action  on  a  penal  statute,  where  the  act 
prohibited  was  not  an  offence  at  the  common  law,  to  allege 
in  the  declaration,  that  it  was  done  "  against  the  form  of 
the  statuie."  Slating  merely,  that  by  force  of  the  sta- 
tute, ai\.  action  accrued,  is  not  sufficient.  {Lee  v.  Clarke 
2  East,  333.  1  ChU.  PL  353.  In  Lee  v.  Clark,  the  ac- 
^  tion  was  debt  for  a  penally  on  the  game  laws.     The  dec- 

laration did  not  set  out  the  statute,  or  show  that  the  acts 
done  were  prohibited  by  it,  otherwise  than  by  averring 
that  the  defendant  had  not  lawful  authority ;  whereby, 
and  by  force  of  the  statute,  an  action  accrued.  It  was  held 
that  the  omission  to  say,  against  the  form  of  the  statute, 
was  falal.  But  the  same  case  seems  to  admit,  that  the 
omission  of  these  words  may  be  supplied.  Lord  Ellefibo^ 
rough  observed,  "the  fact  must  be  alleged  to  be  done 
against  the  form  of  the  statute.  I  do  not  see  such  circum- 
stances staled,  as    brings  the  case  within   any  of  them, 


T. 

Bartow. 
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without  alleging  it  to  be  against  the  form  of  the  statute.'*  utica, 
Lawrene€f  J.  inclined  to  the  sufficiency  of  an  allegation,  ^^'  ^^^^ 
** by  force  of  the  statute,  an  action  hath  accrued/'  On  a  TiiePQopia 
subsequent  day,  the  court  commented  on  the  case  of  Coun* 
idl  or  KoiieU  v.  John,  (2  Salk.  505,  Hold  Rep.  632,  5, 
and  Fcrles.  225,  S.  C,)  which  was  supposed  by  the  coun- 
sel to  decide  that  such  an  averment  was  unnecessary. 
Lord  Ellenborougk  remarked,  that  upon  comparing  the  case 
with  other  authorities,  there  did  not  appear  to  be  that  in- 
congruity which  the  court  at  first  apprehended.  That  the 
difierent  repoits  of  that  case  concur  substantially  in  this  : 
that  it  is  not  necessary  to  conclude  contra  formam  staluti ; 
buf,  in  the  language  oi Holt,  C.  J.  ''you  must  bring  your- 
self within  the  description  of  it."  I  think  it  appears  that 
tbe  court,  in  Lee  v.  Clarke,  acquiesced  in  this  distinction. 
It  was  observed  by  Lord  Ellenborougk,  with  res^iect  to  the 
case  of  Kendall  v.  John,  that  the  ultimate  opinion  of  the 
court  was,  that  in  all  actions  founded  on  a  statute,  it  is  ne- 
cessary, in  some  manner,  to  show  that  the  offence  on  which 
you  proceed,  is  an  offence  against  the  statute.  This  prin- 
ciple, which  I  think  sound,  disposes  of  the  objection;  for 
here  it  is  clearly  shown  that  the  statute  prohibits  the  keep- 
ing of  an  office  for  discounting  notes ;  and  that  the  defend- 
ant did  keep  such  office.  .Independent,  therefore,  of  the 
words  insisted  on  as  necessary,  tbe  offence  appears  to  be 
against  the  statute. 

The  plaintiffs  are,  therefore,  entitled  to  judgment,  even 
if  the  second  count  be  defective,  the  demurrer  being  gen- 
eral to  the  whole  declaration.  On  such  a  demurrer,  if  ei- 
ther count  be  sufficient,  the  plaintiff  will  be  entitled  to 
judgment  opon  it.  (1  Chit.  PL  643.  1  Saund.  286,  n. 
(9.)     2W.  379,  n.  (14.) 

But  I  think  the  second  count  also  good.  It  is  contend- 
ed that  this  count  does  not  specify  what  kind  of  banking 
business  the  defendant  intended  to  carry  on.  The  dec- 
laration alleges  that  an  office  of  deposit  was  kept  for  the 
purpose  of  carrying  on  such  business.  The  penalty  is  in- 
curred, if  an  office  of  deposit  is  kept,  and  the  purpose,  or 
intent,  be  made  out.    The  defendant   must  come  prepared 
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UTICA9  to  defend  himself  against  the  intent  of  doing  any  act,  which 
Aug.  1826.  ^^y  jjg  considered  as  constituting  banking  business.  The 
Northrup  Statute  does  not  require  a  specitication.  The  allegation,  al« 
though  general,  is  not  more  so  than  the  statute. 

The  demurrer  not  being  well  taken  to  either  count,  the 
plaintiffs  are  entitled  to  judgment.  But  the  defendant  may 
withdraw  his  demurrer,  and  plead,  on  payment  of  costs. 

Rule  accordingly*  .^.  f^^^ 


T. 

Northmp. 


Northrup  against  Northrup. 

Where  the  On  demurrer  to  the  defendant's  plea.  The  plaintiff  de- 
cnamed"^^th  ^'*^®^  ^^  ^  Covenant,  which,  on  oyer,  was  as  follows :  The 
the  plaintiff  to  defendant  covenanted  to  pay  certain  rent  due  and  in  arrear, 
numey  ^  T.  ^^  ^^^  ^*  Tomlinsofiy  on  a  certain  farm,  and  all  which 
on  a  certain  should  become  due  on  the  flbih  of  March^  1826;  the 
plaintiff  cove- whole  lo  be  paid  on  that  day;  and  the  plaintiff  cove- 
ih'd*f  ^d*'°"  nanted,  that  on  the  defendant's  so  paying  the  rent,  be,  the 
80  paying,  be,  plaintiff,  would  give  up  and  discharge  a  certain  bond  and 
woHl/^le'im  "mortgage.     The  action  was  for  not  paying  the  renf  at  the 

and  discharge  day. 

and       moru      Plea^  that  the  plaintiff  did  not,  on  the  25/A  day  of  JMorcA^ 
gage;      ktid,  1824,  give  Up  and  discharge  the  bond  and  mortiraire,  nor 

that  the  pay-  '  ^  ^  ,  ^,         ,  ,^  &»» 

nent  was    a  tender,  nor  otier  to  do  so,  on  that  day,  or  before  or  since. 

performance 

the   pla^tiff;      '^'  ''"  ^^JW>M»,  in  support  of  the  demurrer.     ' 

who  might  sue 

payment,  •^*  ^-  JordaUy  contra,  cited  Parker  v.  Pafrnde^  (SO  Jehn^ 

anee,   or  offer 

hblp^artTnor      ^«^*«>    P^''  Sataoe,  Ch.  J.    The  plea    is  bad.    The 
could  the  de-  payment  of  the  money  to  Tomlinsofu  on  the  day  specified, 

fendant    plead   •         •        ■  ,.  .  ,  --,,  ^  , 

the   want    of  ^^   cleaily   a   condition  precedent.      The   performance  by 

onceoT^oftrTo  ^^^  p'^'n^^ff  of  his  part  of  the  agreement  is  not  necessarily 

perform.  simultaneous;    but  was   naturally   to   be   subsequent*     A 

general  averment  of  his  readiness  to  perform^  is  all  thai 
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can  be  necessary  or  proper.    To  aver  a  tender  was  cer- 
tainly not  necessary. 

Lord  Mansfield,  in  Jones  v.  BarkUy,  {Doug.  69(^) 
makes  three  classes  of  covenants  ;  1.  Such  as  are  mnlual 
and  independent,  where  separate  actions  lie  for  breaches 
on  either  side ;  2.  Covenants  which  are  condiiions,  and 
dependent  on  each  other^  in  which  the  performance  of  one 
depends  on  the  prior  performance  of  the  other ;  S.  Cove- 
nants which  are  mutual  conditions  to  be  performed  at  the 
rtme  time,  as  to  which  the  party  who  would  maintain  an 
action  must,  in  general,  offer  or  tender  performance.  I 
consider  the  plaintiff's  covenant  as  clearly  belonging  to  the 
second  class.  The  defendant's  covenant  was  absolute. 
The  cases  cited  by  the  defendant's  counsel  relate  to  the  third 
class. 

*  The  plaintiff  must  have  judgment,  with  leave  to  the  de- 
Ikudant  to  amend  on  payment  of  costs. 

Judgment  for  the  plaintiff. 


UTICA9 

Aug.   I88S. 


Clark  and  Clark  against  Pinnet. 

Assumpsit  for  money  had  and  received,  tried  at  the     ^. 
Onondaga  circuit,    September,    1825,   before  Throop,  C.  money     wai 

It  appeared  by  the  N.  P.  record,  that  the  suit  was  com-  court  of  con»- 
menced  as  eaily  as  February  term,  1825.  The  declara-  "hlch  wuTa!^ 
tion  contained  the   usual   money  counts.     Plea,   non  as-  t«r^ard«    re- 

.  .  .         r      .     fl»  ▼crsed  on  er- 

SUmpsit,  with  notice  of  set-off.  ror  ;  held,  that 

On  the  CriaL  the  plaintiffs' counsel  offered  in  evidence, '^'"*5*1'*?'^ 

^  covered    back 

the  record  of  a  judgment  in   the   Onondaga  C.  P.  of  the  in   an  actkm 
term  of  February,  1822,  in  favor  of  the  defendant  against  M,,Snptif*for 

money       had 
and  receWed. 

The  court  would  not  turn  the  party  round  to  the  antiquated  remedy  by  icirt  fiieiatf, 
tboogh  they  agreed  that  this  would  lie  ;  and  tliat  where  it  appears  on  the  face  of  Uie  re- 
cord, that  the  money  had  been  paid,  a  writ  of  restitution  may  issue,  even  without  a  tcir^ 

Taking  a  promissory  note  as  payment  of  an  execution,  and  endorsing  it  satisfied,  with 
the  consent  of  the  plaintilT,  is  equivalent  to  the  payment  of  money,  though  the  note  be  not 
negotiable.  And  the  amount  of  such  a  note  will  be  regarded  as  money,  in  an  action  for 
money  had  and  receiTed,  on  a  reversal  of  the  judgment  upon  which  the  sxeeotion  iwMd. 


t08 
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UTICA9  the  plaintiffs,  for  $193  11  ;  a  ^i.  /a.  endorsed  satiefied  by 
Aag.  1826.  ^ijg  sheriff,  June  21,  1822,  except  sherifl's  fees  ;  that  the 
execution  was  paid  by  a  note  of  Walker  ^  Clark^  by  which 
they  promised  the  defendant  to  pay  him  $181  27,  on  the 
lit  day  of  February^  1823,  with  interest,  provided  the 
judgment  in  the  C.  P.  should  not  be  reversed  before  that 
day.  That  this  was  received  as  and  towards  payment  of  the 
judgment  by  Pinney  and  his  attorney.  The  counsel  also 
offered  the  record  of  a  judgment  for  $216  73,  in  the  Otioii* 
daga  C.  P.  on  this  note,  recovered  at  May  term,  1823, 
and  an  execution  returnable  at  the  next  August  term, 
which  had  been  paid  before  the  return  day,  and  was  re- 
turned by  the  sheriff  satisfied.  They  also  offered  an  ex- 
emplification of  a  judgment  record  in  the  supreme  court,  in 
favor  of  the  present  plaintiffs  against  the  present  defend- 
ant, whereby  it  appeared,  that  the  judgment  first  above 
mentioned  had  been  reversed  on  a  writ  of  error,  at  the 
Oclober  term,  1824.  All  these  facts  were  admitted  by  the 
defendant's  counsel,  on  whose  motion  the  judge  nonsuited 
the  plaintiffs,  with  leave  to  move  to  set  aside  the  nonsuit, 
and  for  a  new  trial. 


£.  Griffin,  for  the  plaintiffs,  now  moved  accordingly ; 
and  the  question  was,  whether  an  action  for  money  had 
and  received,  would  lie  in  this  case ;  or  whether  the  plain- 
tiffs should  be  put  to  their  remedy  by  scire  facias^  or  other- 
wise, on  the  judgment  of  reversal. 

Griffin  cited  CowenU  Treat.  69  ;  Bull  JV.  P.  131  ; 
Coiop.  419. 

And  that  the  note  was  equivalent  to  the  payment  of  mon- 
ey, he  cited  2  Esp.  Rep.  571  ;  8  John.  202  ;  1 1  id.  464. 

S.  J\L  Hopkins,  contra.  That  the  action  for  money  had 
and  received,  is  not  the  proper  remedy,  he  cited  3  T.  J2. 
125  ;  7  id.  269 ;  2  H.  BL  416  ;  2  Com.  on  Contr.  46,  note, 
1  Ld.  Raym.  742 ;  Com.  Dig.  Pleader,  (3  B.  20)  ;  Cro. 
Jac.  698;  Cotop.  417,  18,  19. 

That  giving  the  note,  though  it  was  accepted  in  pay- 
ment, was  not  equivalent  to  money,  it  not  being  negotiable, 
he  cited  3  East,  169. 
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Thai  the  money  was  recovered  by  judgment  on  the  note 
given,  and  cannot  be  recovered  back  till  that  judgment  is 
reversed,  or,  in  some  manner,  out  of  the  way,  he  cited  4 
John.  240;  2  id.  157;  2  Com.  on  Contr.  40,  41,  and  the 
eoiu  there  died;  1  Esp.  Rep.  84. 


UTIOA, 
Aug.  18S6. 


CwiOt  per  Savage,  Ch.  J.  The  important  question  in 
this  case  is,  whether  indebitatus  assumpsit  for  money  had 
and  received,  lies  to  recover  money  paid  on  an  execution 
upon  a  judgment,  which  was  afterwards  reversed. 

The  general  proposition  is,  that  this  action  lies  in  all 
cases  where  the  defendant  has  in  his  hands  money  which, 
exequo  ei  bono,  belongs  to  the  plaintiff.  When  money  is 
collected  upon  an  erroneous  judgment,  which,  subsequent 
to  the  payment  of  the  money,  is  reversed,  the  legal  con- 
clusion is  irresistible,  that  the  money  belongs  to  the  per- 
son from  whom  it  was  collected.  Of  course,  he  is  emitted 
to  have  it  returned  to  him.  The  only  question  is,  wheth- 
er this  be  the  proper  remedy. 

The  cases  referred  to  by  counsel  do  not  fully  decide  the 
point ;  nor  have  I  found  any  case  where  this  very  point 
has  been  decided,  except  Green  v.  Stone,  (1  liar.  ^  John. 
Maryland  Reports.  405,  Gen.  Court,  JSIay  Term,  1803.) 
It  was  raised  in  Isom  y.  Johns,  (2  Munf.  272.)  There 
the  defendant  had  been  plaintiff  in  a  former  action  ;  re- 
covered judgment,  and  issued  execution,  upon  which  (he 
defendant's  property  was  sold  by  the  sheriff.  On  the  ar- 
gument, most  of  the  English  cases  which  are  now  cit- 
ed were  referred  to.  The  court  decided  against  the 
plaintiff,  on  the  ground  that  the  money  did  not  appear  to 
have  come  (o  the  defendant's  use;  not  denying  the  doc-, 
trine,  however,  that,  if  the  defendant  had  received  the  mo- 
ney, the  plaintiff  might  recover  it  in  this  action. 

In  Green  v.  Stone,  this  very  point  was  decided  in  favor 
of  the  plaintiffs. 

The  principle  in  question  is  supposed  to  have  been  act- 
ed on  in  Feltham  v.  Terry,  (Lofft,  207,)  which  was  an 
action  for  money  had  and  received  by  the  church- wardens 
against  the  overseers  of  the  poor^  for  money  levied  by  the 
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UTicA,  latter,  on  a  conviction  of  one  of  the  former,  which  was 
^^  !f^'  subsequently  quashed.  The  court  held  the  plaintiff  might 
sue  for  the  money  collected  by  a  sale  of  the  property ;  or, 
by  bringing  trespass,  he  might  have  recovered  the  value 
of  the  property.  This  conviction,  I  apprehend,  must  have 
been  irregular ;  otherwise  the  court  would  not  have  said 
trespass  might  have  been  brought*  Trespass  surely  would 
not  lie  for  collecting  the  amount  of  a  judgment  which  was 
merely  erroneous.  In  that  case,  therefore,  the  court  must 
have  acted  on  the  principle,  that  the  money  was  collected 
by  a  void  authority.  The  authorities  are  clear  and  abund- 
ant that,  in  such  a  case,  indebilatus  assumpsit  lies.  (1 
Bae.  Abr.  261.     J^ewdigate  v.  Davy,  1  Ld.  Raym.  748.) 

In  the  case  of  Mead  v.  Death  ^  Pollard,  {XL,  Raym. 
748,)  it  was  decided,  that  money  paid  upon  an  order  of 
the  quarter  sessions  could  not  be  recovered  back,  ihough 
the  order  had  been  quashed  on  certiorari.  And  T)r€U^^ 
baron,  before  whom  the  cause  was  tried,  compared  it  to 
the  case  where  money  is  paid  upon  a  judgment  which  is 
afterwards  reversed  for  error,  in  which  case  mdebitatui 
asstanpsit  will  not  lie.  No  reason  is  given  why  this  action 
will  not  lie  ;  nor  is  any  case  referred  to  in  support  of  the 
dictum.  It  is  shown,  however,  that,  in  the  English  courts, 
the  proper  remedy,  upon  the  reversal  of  a  judgment,  is  a 
ictre  facias,  quart  restUutionem  norij  upon  which  the  party 
recovers  all  that  he  has  lost  by  reason  of  the  judgment. 
{Com.  Dig.  (3  B.  SO.)  Cro.  Car.  699.)  And  if  it  appear 
on  the  record  that  the  money  is  paid,  restitution  will  be 
awarded  without  a  scire  facias.     (2  Salk.  588.) 

Cases  have  been  cited  in  which  it  is  said,  that  this  action 
does  not  lie  to  recover  money  collected  under  legal  process 
afterwards  vacated,  which  is  true  as  applied  to  those  cases ; 
but  the  principle  is  not  applicable  in  this  case. 

Upon  the  whole,  my  view  of  the  question  is  this :  the 
general  principle  is,  undoubtedly,  in  favor  of  sustaining  the 
action.  Isom  v.  Johns,  decided  by  the  court  of  appeals  of 
Ftrgtma,  is  a  plain  recognition  of  the  principle  as  governing 
this  vary  case ;  and  Orem  t.  Stone  is  an  authority  in  point. 
These  are  opposed  only  by  a  nift  priut  decimoot  at  a  tiotia 
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when  the  action  for  money  had  and  received  had  not  come 
into  general  use.  I  am  inclined  to  sustain  the  action.  The 
inclination  of  courts  is  to  extend  the  action  for  money  had 
lind  received.  It  is  hot  denied  that  the  plaintiff  is  entitled 
to  lome  remedy  for  the  money,  though  it  was  taken  from 
him  by  process  erroneous  merely.  Then,  why  turn  him 
round  from  this  simple  action  to  the  antiquated  remedy  by 
idre  facias  ?  I  do  not  think  the  purposes  of  justice  re- 
quire it.      . 

It  is  also  contended,  that  the  facts  in  this  case  do  not 
amount  to  a  payment  of  money  to  the  defendant.  A  note 
was  received  by  the  sheriff  a$  payment  of  the  execution, 
by  the  direction  of  the  plaintiff  and  his  attorney.  And  the 
execution  was  returned  satisfied.  Nay,  more ;  a  judgnient 
has  beeQ  obtained;  and  the  money  actually  paid  upon 
ttiat  note.  To  what  would  the  plaintiffs  he  restored  on  a 
hL  fa»f  To  the  money  paid  by  the  note,  as  money.  Res- 
titution could  be  of  nothing  else.  The  difficulty  in  Isom  v. 
Jahu  was,  that  the  sheriff  could  not  be  held  the  plaintiff's 
agent.     The  facts  show  him  to  be  so  in  this  case. 

In  my  opinion,  there  should  be  a  new  trial. 


301 

UTICA, 
Aug.  1838. 


New  trial  granted. 


Vol.  VI. 
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UTICA, 
Aug.  1826. 

^-^^^'^^         Lametti   and  others,   executrix  and   execufor^  of 
^  Lameitiy  against  Anderson. 

Anderson. 

A.  by  in-  COVENANT,  tried  January  23d,  1824,  at  the  ^etP-Yark 
denture,     dc-  circuit,  before  Edwards,  C.  Judge. 

^a«  ■•■•■I  '  *■ 

ing^lorin  the  The  action  was  on  an  indenture  of  lease,  dated  llic  4tk 
city  of  A'eic-  Jay  of  February,  1799,  between  the  defendant  as  lessor, 
dweli'ing-  n»d  one  fVamer,  as  lessee  of  a  dwelling-liouse  and  lot,  in 
house       and  if,^  ^\^y  ^f  ^eio-York,  habendum,  to  fVamer  and  his  execu- 

sbop   thereon,  -^ 

to  W.  for  VI  tors,  &c.   and  assigns,  fiom  the  ]st  of  Jrlay  then  next,  for, 

J.m'?f$r65..-  ^^'  21  years  ;  at  a  rent  of  $\G5. 

W.  covenant-  Warner,  thereby  covenanted  that  he,  his  executors^  &c. 
executor^ &e!  ^^  assigns,  should  peaceably,  &c.  at  the  determination  of 
or    assigns,     i^g  lerni,   surrender  into   the   hands  and  possession  of  the 

would,  at  the   ,^.  i.|.  ii-ji  • 

end    of    the  defendant,    his  heirs  or  assign^),    the  demised  lot,  together 

?"*ih  *de"*""  ^'^'^  ""  ®"^^^  buildings  and  improvements,  as  mrghl  be 
ed  lot,  with  till  then   remaining  (hereon,  the  defendant,    his,   &c.  paying 

and  improTe*  ^^^  *"^'^  ^^  ^^*®  ^^'^  buildings  and  improvements,  as  might 
menis  as  be  erected  and  made  thereon  by  Warner,  his  executors^ 
remaining  *"  &c*  ^^  assigns,  in  the  manner  thereinafter  mentioned, 
thereon,      A.  T||g    parues   llien    mutually  covenanied    and   agreed,   for 

payinff        for  o  * 

such  of  the  thenicielves,  severally,  and  for  their^veral  and  respective 
i*m  roTfmcms  *^^'''^»  execuiors,  &c.  and  assigns/im  it  should  be  lawful 
as  might  k>e  for  Warner,  his  executors,  &c.  or  a'si^ns,  at  his  and  their 
made  thereon  F^^P^'"*  <^o«'s  and  charges,  durhig  the  term,  to  lake  down 
by  W.  his  ex- the   dwellins^   house,   standinff  on   the  demised   lot   at  the 

er.uiors,  6lc. or    j    .        r     i       i  i  I  •      ■     -i  i-  ■ 

assigns     'J  he  ^^^^  ^'^  ''^^  lease,  and   erect  thereon  such   buildings  as  he, 

pnrties  agreed 

that  W,  his  exrcuiors,  &c.  or  nssijiis,  at  his  and  their  proi»€r  costs  and  charges,  during 
the  term,  might  lake  down  the  dx\clling  hous.;,  nn>l  erect  such  other  buildings,  as  ho,  bia 
executors,  6lc.  or  n&si;:iis  nii^hi  ihink  proper;  and  ihti  oil  such  bu  kJings  and  improve* 
mt-nis,  a<  should  be  &m  trtrnd,  ai  d  made,  and  remaininj^  on  ilie  deniisrd  lot  at  ih*  end  of 
the  term,  khould  be  v.jIuciI  (in  a  manner  sptcified.)  And  A.  si;,  u'd  ]»ay  W.,  his executora, 
f  c.  orassipnt.,  the  aM:ouMt  .)f  ihc  vuluution,  not  exccrcling  51,500. 

HelUf  that  this  w.»s  ncnh  r  a  Imilding  nor  rep«irin'^^  li:i>se;  that  the  covenant  to  p»<y  ex- 
tended to  u  new  building  lo  bv  «'rccttd  ut  the  opiion  of  ihc  itnanl;  but  that  though  the 
old  house  was  not  torn  down,  and  a  new  one  cieciid  ;  yet  Uie  less  )r  was  liable  to  pay  for 
such  additions  to,  and  alieiniions  of  the  old  house,  as  nmounlcd  to  improvements  :  not,  how- 
eT^,  for  ordinary  rep  tins ;  such  as  nt  w  roofit  g  the  old  housL,  or  re-Ouil'»ing  the  chimney. 

The  term  being  passed  by  niesnc  assignments  to  Lk,  lhou;;h  the  improvijments  ware  not 
made  by  him  ;  but  mainly  by  the  lessee,  before  assignment ;  in  an  action  by  the  execuiora 
of  L.  o"  the  covci.ant  to  pay  (or  the  impn>vi:nier.is ;  held,  that  thia  covenant  ran  with  the 
term,  which  having  p:\sscd  to  L.  hy  assignnier.t,  before  the  covenant  was  broken,  carried 
tbe  coyenoni  to  L.,  who,  or  whcsc  txccutors,  might  maintain  an  action  uwn  if,  in  his  or 
their  own  oamce. 
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his  execuforsy  &c«  or  assigns,  might  ihink  proper  ;  that  all 
such  buildings  and  improvements  as  should  be  so  erected 
and  made,  and  remaining  on  the  demised  lot,  at  the  end 
of  the  term,  should  then  be  valued  and  appraised  by  in- 
different persons,  one  of  whom  should  be  chosen  by  each 
of  the  parties,  or  by  their  respective  legal  representatives  ; 
and  in  cose  the  two  persons  could  not  agree  in  the  ap- 
praisement, then  they  should  choose  a  third  indifferent 
person ;  and  such  three  persons,  or  any  two  of  them, 
should  make  the  oppraisement  in  writing,  under  their 
hands  and  seals;  and  that,  thereupon,  the  defendant,  his 
heirs  or  assigns,  should  pay  to  Warner^  his  executors,  &c. 
or  assigns^  the  amount  of  the  valuation,  provided  thatsuch 
amount  should  not,  on  any  account,  exceed  jtl,dOO. 

The  term  yet  to  come  of  this  lease  was  assigned  by 
Warner^  under  his  hand  and  seal,  to  PtlU  on  the  23e(  of 
Fe6riiary,  1807;  and  on  the  Id/A  day  of  January,  1814, 
in  the  same  form  re-assigned  by  Ptll  to  Warner ;  and  so  by 
Warner^  on  the  14/A  of  the  same  January^  to  LamettU  the 
testator. 

The  above  particulars  appeared  upon  the  declaration, 
(which  went  upon  the  covenant  to  pay,)  and  oyer ;  and 
were  admitted  upon  the  trioK 

The  plaintiffs  then  produced  on  the  trial,  an  appraise, 
roent ;  but,  on  the  defendant's  objecting  to  it,  on  account 
of  certain  formal  defects,  withdrew  it;  and  the  defendant 
then  agreed  to  try  the  cause  on  its  merits,  reserving  all 
rights  he  might  have  upon  the  state  of  the  pleadings ;  and 
particularly  the  right  to  object,  that  the  plaintiffs  could  not 
maintain  the  action  in  their  own  names. 

The  plainiifia  then  proved  ihat  the  dwelling  house 
standing  on  the  demised  premises  at  the  date  of  the  lease, 
bad  never  been  taken  down.  They  then  offered  to  prove 
that  material  alterations  of,  and  additions  to  the  dwelling 
house,  had  been  made  by  fVamery  to  wit,  an  entire  new 
•tory  underneath,  which  was  rendered  necessary,  in  con- 
sequence of  the  street  in  front  having  been  lowered  8  feet ; 
an  addition  to  the  rear  of  the  house,  and  rebuilding  the 
chimney,   and  altering  the   staircases ;  and  the  plaintiffs 
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claimed  ihe  value  of  the  whole.  The  defendant  objected, 
that  the  plainiifls  were  not  entitled  (o  recover,  unless  the 
dwelling  house  had  been  taken  down,  and  improvements 
made  by  putting  a  new  building  or  buildings  on  the  lot. 
The  judge  decided  that  the  plaintiffs  might  prqve  any  al- 
terations or  additions  to  the  house,  or  adjoining  building 
on  the  lot,  made  during  the  term,  and  remaining  at  its  ex- 
piration.    The  defendant  excepted  to  this  opinion. 

The  plaintiffs  then  gave  the  proof  offered,  and  thai  a 
new  roof  was  put  on  the  house  ;  and  that  various  additioiis 
to,  and  alterations  of  a  shop,  standing  on  the  demised 
premises  at  the  commencement  of  the  term,  were  made. 
That  it  was  then  a  mere  harness  maker's  shop,  weather 
boarded,  and  there  was  a  large  gangway  between  that  and 
the  house.  That  during  the  term,  this  shop  had  been 
converted  into  a  dwelling  house,  and  extended  over  the 
gangway  so  as  to  join  the  other  house  ;  a  chimney  was 
built  in  it,  and  two  convenient  stories  made  in  that  part 
which  formed  the  first  story.  That  a  wall  worth  70  dol- 
lars had  been  made  by  the  lessee  to  keep  the  ground  of 
the  adjoining  lot  from  falling  on  the  demised  lot ;  and  ihat 
the  whole  of  the  additions  and  alterations  made  during  the 
term,  were  worthy  (including  the  wall,)  about  jt2,300. 

The  judge  charged  the  jury,  that  all  alterations  and  ad- 
ditions made  to  the  house  or  shop,  during  the  term,  and 
remaining  at  its  expiration,  should  be  allowed,  if  ibey 
amounted  to  improvements  of  the  house  or  shop ;  to  be 
valued  at  their  worth  when  the  term  expired. 

The  defendant  excepted  to  this  charge. 

The  jury  found  for  the  plaintiffs. 

The  case  came  here  on  the  bill  of  exceptions. 


J.  L  Drake^  for  the  defendant,  moved  for  a  new  trial. 
He  said  the  plaintifr«>  were  not  entitled  to  recover  any 
thing.  In  true  construction,  the  covenant  does  not  coyer 
either  repairs  or  improvements.  The  j(l,500  were  in- 
tended to  pay  for  a  new  house,  to  be  erected  in  place  of 
the  old  one  ;  and  nothing  more.  This  is  a  building  leaaei 
not  a  lease   for  repairs.     Improvements   in   the  leas^  dp 
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not  mean  repairs,  or  alteralion^,  but  new  erections  only. 
Tbe  intent  of  the  parlies  is  to  be  regarded.  An  indenture 
is  the  language  of  both  parties.  There  is  not  one  word 
concerning  repairs  in  the  lease.  The  first  clause  is  a  build- 
ing clause ;  and  the  word  improvemeniSy  afterwards  addedi 
18  a  mere.expletive.  The  words  manner  hereinafter  men^ned^ 
refer  to  the  mode  of  payment  or  appraisal  merely.  The 
object  was  to  secure  a  good  building  at  the  end  of  the 
term.  {LmU  ▼•  JforrUf  1  Burr:  287.)  Additions  and 
repairs  to  a  house, 'are  not  equivalent  to  rebuilding.  (S 
J9tfe.  512.) 

But  the  plaintiRs  cannot  recover  in  their  own  names,  if 
^ntiil^d  to  recover  at  all;  the  subject  of  (he  covenant,  as 
I  have  shown,  not  being  m  esse  at  the  dale  of  the  lease  ; 
and  so  is  Spencer*$  case,  (5  Rep^  16,  17.  Ist  res.)  The 
second  resolution  in  that  case  is,  that  lliough  the  covenant 
be  to  make  a  new  erection,  yet  if  the  word  assigne  be  used, 
ii  shall  then  bind  the  assignee.  But  here  the  word  m* 
rignt  is.  not  used  throughout.  It  does  not  occur  in  the 
covenant  touching  ihe  mode  in  which  the  appraisement  is 
to  be  made.  The  words  here  are  the  parties,  or  their  legal 
repretmUaliveSf  which  do  not  include  assigns.  A  cove* 
nant  in  a  lease,  relative  to  things  merely  personal,  de« 
mised  with  the  land,  does  not  run  with  the  term.  {id.  17, 
Sd  rt9*)  The  reason  is,  that  the  rent  arises  out  of  the 
land,  and  it  is  not  certain  that  the  chattels  will  go  to  the 
assignee.  Here  tbe  thing  never  has  come  to  the  assignee ; 
for  it  never  has  been  built.  Privily,  both  of  estate  and 
contract,  must  be  shown  by  the  plainliflfs.  (Shep.  Touch. 
176.  1  Samd.  241,  and  notes.  2  Selw.  JV*.  P.  426,  and 
ihe  eases  thert  cited)  Here  tl>ere  is  no  privity,  not  even 
Co  support  a  right  of  distress ;  the  term  having  expired, 
and  the  premises  being  surrendered.  (5  Cowen^  407.  10 
John.  424.) 


UTICA, 
Aug.    18S6. 


P.  JF.  Radelijf^  contra.  The  only  question,  aside  from 
that  of  parties,  is,  whether  the  covenant  extends  beyond 
taking  down  the  buildings  and  erecting  new  ones.  If 
there  be  a  doubt  on  this  head,  that  doubt  should  be  turned 
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against  ihe  covenantor.     This  rule  applies  alike  to  inden- 
tures and  deeds   poll.      (1     Esp,    Dig.   271.)     The   only 
question  is,  for  whose  benefit  was  the  covenant  intended  t 
And  if  one  will  make  an  ambiguous  covenant  (o  another, 
the  construction  slmll    be  most  favorable   for  the   latter. 
But  we  do  not   need  the  aid  of  this  rule.     The  judge  who 
tried  this  cause,  gave  to  the  covenant  its  strict  legal  and 
grammatical  construction.     Buildings  erected  and  improve* 
menls  m(ide^  is  the  sensible  di;^tribuiion  of  the  words.      If 
the  phrase,  m  iht  manner  heretnafler  mentioned^  does  not  refer 
to  the  modd  of  appraisal,  it  must  refer  to  btiildings  and  im- 
provements made  at  the  expense  of  the   lessee.     If  it   be 
doubtful,  we  have  seen  that  it  should  receive  the  latter  con- 
stiuction.     The  dwelling  house  could  not  be  taken  down 
without   the  consent  of  the  lessor.     Such  an  act    would 
have  been  waste  ;  and  the   testator  would  not  only  have 
been  liable  to  an  action  ;  (13  John.  31  ;)  but  he  would  have 
forfeited  his  term.     Hence  the  license  to  take  down  was 
inserted.     But   it   is  a  mere  license,  of  which  the  lessee 
might  or  might  not  avail  himself,  at  his  election. 

As  to  the  plaintifTs'  right  of  suing  in  their  own  name% 
the  counsel  for  the  defendant  treats  this  covenant  as  a 
chose  in  action,  in  itself  not  assignable.  But  it  was  not  so. 
It  was  no  iTiore  a  chose  in  action,  than  rent  yet  to  fall  due 
upon  a  lease.  It  was  an  unbroken  covenant,  which  ran 
with  the  term,  and  passed  to  the  assignee.  The  one  who 
held  the  lease  at  the  expiration  of  the  term,  had  the  right, 
and  the  sole  right,  to  sue  upon  it.  If  these  pluintifTs  can- 
not maintain  an  action  upon  it,  no  one  can.  Will  ii  be 
pretended  that  each  of  the  three  different  persons  who 
held  this  lease,  shall  each  have  an  action  in  respect  to  the 
different  stages  of  building  or  improvements  during  their 
several  tenancies?  Till  the  end  of  the  lease,  it  was  not 
known  that  the  lessor  would  be  liable  to  pay  any  thing  to 
any  body.  All  rights  passed  to  the  assignees.  The  im- 
provements belonged  to  the  last  assignee,  who  was  enti- 
tled to  the  value.     Then  for  the  first  time,  a  cause  of  ac- 
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tkm  arose.      Then  this  covenant   did  become  a  chose  in     utioa, 
action.  ^"«-  '*••• 

P.  C.  Fan  FFycky  in  reply.  Neil  her  the  word  rtpaitM 
Dor  aHleralions^  is  contained  in  the  lease,  and  they  ore  very 
properly  omitted  in  the  pleadings.  Repairs  are  certainly 
out  of  the  case  ;  and  a  sum  in  gross  was  given  for  a  partic- 
ular object,  which  was  building.  All  the  lessor  gets,  is 
(in  old  house  repaired  and  kept  in  order,  against  21  years 
deterioration  on  it.  This  is  no  moie  than  the  tenant  was 
bound  to  return  to  him,  without  one  word  being  said  in 
the  lease  on  the  subject.  The  very  relation  of  landlord 
and  tenant,  implies  that  the  latter  should  repair.  But  all 
the  repairs  in  the  world  cannot  satisfy  the  covenant  in  a 
building  lease.  {Cily  of  London  v.  Jfashy  3  Alk,  512.) 
It  was  not  intended  that  the  old  house  should  he  retained, 
and  surrendered  up,  nor  its  necessary  repairs  paid  for. 
There  is  but  one  place  for  building  on  the  city  lots  of  the 
class  to  which  this  belongs.  If  there  be  a  house  already, 
it  must,  therefore,  be  torn  down  before  another  can  be 
erected*  The  word  repairs  is  well  understood ;  and  if 
that  be  omitted,  no  word  can  supply  its  place.  The  word 
mprovtmtni  means  something  new.  Both  the  pleadings 
and  proof  should  have  shown  that  the  old  house  was  de- 
molished. 


Cutia^  per  Savage,  Ch.  Justice.  There  are  but  two 
pointcin  this  case  of  much  unportance  :  1.  Can  the  plain- 
tiflfs  sustain  the  action  in  their  own  names  1 

2.  Is  the  defendant  liable  for  any  additions,  &c.  unless 
the  old  house  was  taken  down*  and  a  new  one  erected  1 

Tiie  objection  under  the  first  point  is,  that  the  covenant 
does  not  run  with  the  land  ;  and  the  assignee  cannot, 
therefore,  prosecute  for  a  breach :  and  Spencer's  case, 
(5  Co.  17,)  is  supposed  to  sustain  the  proposition.  Thai 
case  is  not  in  point.  The  action  was  brought  against  an 
assignee  of  the  term,  upon  a  covenant  by  the  lessee  to 
build  a  wall  on  the  demised  premises  ;  and  the  court  held 
him  not  liabk,  because  not  named.     In  such  cases,  they 
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UTicA,  held  the  rule  to  be,  that  the  covenant  was  binding 
Aog.-i8S6.  upon  the  aesigneci  when  it  related  to  something  in  et$9f 
parcel  of  the  demised  premises,  to  repair,  for  instance; 
but  not  when  it  concerned  something  to  be  built  thereaf- 
ter. Yet  it  was  held,  that  even  ihe  latter  covenant  woald 
be  obligatory  upon  the  assignee,  if  named.  The  sixth  res- 
olution in  that  case  is,  "  if  lessee  for  years  covenants  to 
repair  the  houses  during  the  term,  it  shall  bind  all  others^ 
as  a  thing  which  is  appurtenant,  and  goeth  with  the  land, 
in  whose  hands  soever  the  lerm  shall  come.''  It  is  further 
resolved,  seventhly,  that  the  assignee,  or  his  executor, 
should  have  covenant,     {id.  18.) 

According  to  this  case,  had  the  lessee,  Warner,  cove- 
nanted to  erect  buildings  upon  the  demised  lot ;  not  only- 
the  lessee,  but  the  assignee,  and  the  executors  of  the  as- 
signee, would  have  been  liable  in  this  action  for  a  breach 
of  the  covenant.  The  same  doctrine  is  fo\^nd  in  the  other 
authorities  cited  by  the  counsel  on  this  point  ;  and  in  Cam^ 
Dig.  Covenant^  {B.  3.)  If  the  assignee  would  be  liable 
on  such  a  covenant,  surely  he  must  have  a  right  of  action, 
for  the  violation  of  a  corresponding  covenant  on  the  part  of 
the  lessor. 

The  plaintifls  have  an  undoubted  right  to  maintain  the 
action  in  their  own  names,  if  they  have  succeeded  in  show- 
ing a  right  to  recover  at  all. 

*  I  do  not  consider  this  either  a  building  or  a  r^potrtn^f 
lease.  Those  terms  are  peculiarly  applicable  to  cases 
where  the  tenant  pays  no  rent ;  but  enjoys  the  premises  a 
sufficient  length  of  time  to  compensate  him  either  for  baild« 
ing  or  repairing,  according  to  his  contract.  The  dty  of 
London  Y.  JVoiA,  (3  .^ik.  512,)  was  a  case  where  the  les* 
see  undertook  to  rebuild  certain  houses.  He  had  a  lease 
of  them  for  sixty  years.  He,  or  rather  his  assignee,  did 
not  re-build  all,  but  repaired  some  of  the  houses.  This 
was  held  to  be  a  breach  of  the  covenant. 

Here  the  lessor  grants  a  house  and  lot  for  a  certain  ternn^ 
at  a  certain  rent.  The  lessee  was  not  bound  to  repair  anjr 
farther  than  so  as,  at  the  end  of  his  term,  to  return  ihe 
premises  in  good  tenantable  condition ;   unless  the  covea- 
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ant  in  the  lease  was  compulsory  upon  him  to  build.  The 
first  covenant  is,  that  the  lessee  shall  surrender,  at  the  end 
of  the  term,  the  "lot  of  ground,  wiih  all  such  buildings  and 
improvements  as  may  be  then  remaining  thereon,  he  the 
said  Charles  Jlndersofij  his  heirs  or  assigns,  paying  for  such 
of  the  said  buildings  and  improvements  as  may  be  erected 
and  made  thereon,  by  the  said  Jacob  Wamtr^  his  executors, 
administrators  or  assigns,  in  manner  hereinafter  mentioned." 
Here  it  is  observable,  that  the  lot  was  to  be  surrendered, 
with  aU  iht  buildings  and  improvements  then  remaining.  But 
Anderson  was  to  pay  for  such  only  as  may  be  erected  and  made 
by  Warner.  Now,  if  il  was  intended  to  pull  down  the  old 
house  at  all  events,  this  discrimination  between  the  build- 
ings to  be  surrendered,  and  those  to  be  paid  for,  was  idle 
and  unmeaning.  The  next  covenant,  however,  proceeds  : 
^'andit  is  mutually  covenanted  and  agreed,  by  and  between 
the  parties,  &c.  that  it  shall  and  may  be  lawful  for  the  said 
Jacob  Warner^  his  heirs,  &c.  at  any  time  during  the  said 
term  hereby  granted,  at  his  and  their  own  proper  costs  and 
charges,  to  take  down  the  said  dwelling  house,  now  stand- 
ing on  the  snid  hereby  demised  lot  of  ground,  and  to  erect 
thereon  such  buildings  as  he,  the  said  Jacob  Warner^  &c. 
may  think  proper ;  and  all  such  buildings  and  improvements 
as  shall  be  so  erected  and  made,  and  remaining  on  the  said 
lot  hereby  demised,  at  the  end  of  the  said  term,  shall  then 
be  valued,"  &c.;  the  money  to  be  paid,  not  to  exceed 
f  1,aOO.  The  true  construction  of  this  covenant,  seems  to  me 
to  be  this  :  that  the  lessee  might  make  any  alterations  which 
he  pleased  ;  and  it  should  be  optional  with  him  to  take 
down  the  old  house,  and  build  a  new  one^  or  make  any 
other  erections  which  he  should  think  proper ;  provided  the 
lessor  should  only  pay  for  such  as  the  lessee  left  at  the  end 
of  the  term,  and  which  should  be  improvements;  to  the 
amount  of  {|(1,500. 

I  apprehend,  however,  thai  a  fair  construction  of  the 
lease  does  not  authorize  a  recovery  for  ordinary  repairs. 
It  was  improper,  therefore,  to  receive  evidence  of  these ; 
sacb  as  new  covering   the  old   house,  or  rebuilding  the 
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Anderton. 
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UTiCAy      chimney.     The  lease  does  not  speak  of  repairs,  but  build- 
Aug.  1826.    jj^gg  g^^j   improvements.     That  must  mean  new  buildings, 
Dickey       ^^  ^^^^  alterations  in  the  old  one  as  to  make  it  more  con- 
V.  venient. 

The  charge  of  the  judge  was  correct ;  but  as  improper 
testimony  was  received,  a  new  trial  should  he  granted  ;  the 
costs  to  abide  the  event. 

New  trial  granted- 


Gnnt. 


DicKET  agmnst  Grant  and  others. 

was  directed  This  was  an  action  to  recover  damages,  for  the  injury  to, 
by  a  merchant  or  loss  sustained  on  5  cases  of  Leghorn  haCs,  siiipped  by 
merchanu  at  order,  and  for  account  of  the  plainiifT  by  the  defendants, 
Leghorn,    for  fgaident  merchants  at  Leghorn,  on  board  of  the  schooner 

o      cases     ot  ,  . 

LtgKom,  bats,  Penguifiy  bound  from  Leghorn  to  Palermo^  in  the  island  of 
direc*i?on8  *  as  'Stci/i/ ;  and  thence  to  Boston. 

to  the  manner  The  cause  was  tried  at  ihe  JfewYork  circuit,  Jii/y  17/A, 
securing  them.  1824,  before  Betts,  C.  Judge  ;  when  a  verdict  was  found 
The  Xe^Aorn  fo^  the  plainliff  for  «3277,24  damages. 

merchants,   m  '^  w  »  o 

executing  this 

order,  shipped       Gr.  Brinckerhoff^  now  moved  for  a  new  trial. 

the    hats    for 

Bo9ton    in     a        rr^     r    r\   ii 

vessel    i^hich       ^'  J'  Oakley,  contra. 

they        knew 

was  to  touch      T|je  filets  are   sufficiently  stated   in  the  opinion  of  the 

at  Palermo  for  i  .   i  i 

a  cargo  of  or-  court,  which  was  delivered  by 

anges  and  lem- 

negiected  ^to  WooDWORTH,  J.  The  question  arising  in  this  case  is, 
secure  the  hats  whether  the  defendants  are  liable  on  the  ground  of  negli- 
andcustomary  g^nce,  for  a  loss  sustained  on  5  cases  of  Leghorn  bars  ? 
manner;     by  The  defendants  are   mercliants  residing  at  Leghorn*     On 

reason  where-     ,«,,»>  i    .     .^  i        i. 

of,  they  being  the  8m  Ot  December,  1817,  the  plaintitF  sent  an  order  for 

So1d**'oir  th*  ^^^  ^^^^^  requesting  to  have  them  sent  with  the  least  pos- 
boxes  of  fruit,  sible  delay,  to  be  here  early  in  the  spring;  and  if  all  were 
jut^^ndTO^d  "^^  ^^^^y  ^*^®"  ^^  opportunity  offered,  to  divide  ihe  ship- 

at  auction  for 

less  than  the  inToice  price  ;  held,  that  the  Leghorn  merchants,  having  tindertakeQ  to  «ro« 
cute  the  order,  were  bound  to  do  so  in  the  customary  manner ;  and  not  having  done  ■(>,  by 
reason  whereof  the  purchaser  sustained  an  injury,  they  were  liable  to  him  in  an  aakm  for 
the  damage. 
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rneot*  Five  cases  were  shipped  in  March,  1818,  on  board  utica, 
a  vessel  for  Boston,  lo  touch  at  Palermo,  to  take  in  a  car-  ^^^'  *®*^' 
go  of  oranges  and  lemons,  which  was  known  to  the  de- 
fendanls.  The  fruit  was  taken  in  at  Palervuy;  and  the 
cases  containing  the  hats  placed  in  the  hold  on  the  boxes 
of  fruity  without  any  precaution  taken  to  prevent  injury 
fronn  the  heat  and  steam  proceeding  from  them.  This  the 
piaintifT  contends  might  have  been  prevented,  had  the  cases 
been  secured  when  put  on  board,  according  to  the  usual 
practice  and  custom  in  such  cases.  The  goods  were  after* 
wards  sold  at  auction,  for  considerable  less  than  the  invoice 
price. 

From  the  instructions  given,  it  is  plain  that  the  plaintiff 
trusted  to  the  care  and  diligence  of  the  defendants  only ; 
for  although  the  order  speaks  of  Benini,  it  has  no  reference 
to  the  manner  of  securing  the  goods  when  shipped  ;  nor  is 
it  a  direction  to  the  defendants  to  employ  him.  But  on  the 
supposition  that  the  defendants  would  employ  him,  the 
plaiuiiff  wished  him  to  understand,  that  future  orders  going 
to  him  would  depend  on  his  executing  this  with  cure. 

The  judge  stated  to  the  jury,  that  the  defendants,  hav- 
ing undertaken  to  execute  the  order,  were  bound  to  do  it 
in  the  usual  manner ;  and  if  there  was  an  established  cus- 
tom relative  to  the  manner  of  packing,  or  preparing  such 
articles  for  shipment,  the  defendants  were  bound  to  con- 
jbrm  to  it.  He  farther  stated,  that  it  did  appear  there  was 
an  established  usage  or  custom  in  packing,  or  securing 
Leghmm  bats ;  which  was,  to  put  them  in  boxes,  to  cover 
the  box  with  a  tarred  or  waxed  linen  cloth,  over  that  to 
put  hay  or  straw,  and  then  a  coarse  covering  or  wrapper 
over  the  whole.  That  if  the  defendants  had  varied  from 
tfaat  manner  of  packing,  without  the  plaintiff's  original  di- 
rections, or  subsequent  ratification,  they  would  be  liable 
for  the  damage.  And  he  submitted  to  the  jury,  to  deter- 
mine whether  the  hats  were  secured  according  to  the  us- 
age. The  judge  also  expressed  an  opinion  that  the  plain- 
tiff had  done  no  act,  which,  in  judgment  of  law,  would 
amount  to  a  ratification. 
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UTICA9  I  am  inclined  to  think  the  charge  was  substantially  cor- 

Aug.   1826.    rect. 

In  the  inslruclions  to  ship  the  hats,  no  directions  are 
given  as  to  the  manner  of  securing  them.  An  earnest  de- 
sire is  expressed  to  forward  them  as  early  as  practicable. 
But  the  duty  of  exercising  proper  care  and  diligence,  ne« 
cessarily  devolved  on  the  defendants.  The  plaintiff  had 
no  other  agents.  There  is  evidently  no  subsequent  ratifi- 
cation of  the  defendants'  acts  by  the  plaintiff.  It  is  true» 
that  in  one  of  the  plaintiff 's  letters,  he  speaks  of  the  liabili- 
ty of  the  underwriters.  He  entertained  an  erroneous  opin- 
ion on  this  subject.  But  because  he  did  so,  it  affords  no 
ground  to  exonerate  the  defendants,  if  they  arc  otherwise 
liable.  There  was  no  ratification  subsequently ;  and  con- 
sequently the  question  of  negligence  is  alone  presented. 

Without  analysing  the  testimony,  I  think  it  well  estab- 
lished, that  there  was  a  general  usage  to  pack  and  secure 
articles  of  this  description,  in  a  particular  manner,  which 
was  not  pursued  in  this  instance.  The  practice  appears 
to  have  been  as  stated  by  the  judge  to  the  jury.  The  de- 
fendants, in  their  letters  to  Langdon^  seem  to  admit  this 
to  have  been  the  manner  of  packing;  but  which  had  been 
departed  from  in  several  instances  00  the  ground  of  econ- 
omy, and  at  the  suggestion  of  supercargoes.  The  articles 
shipped  were  of  a  delicate  texture,  and  easily  injured* 
The  defendants  had  no  authority  to  relax,  or  depart  from 
the  course  which  prudent  caution  had  pointed  out,  and  ex- 
perience sanctioned  as  necessary.  The  reasons  were  pe- 
culiarly strong  in  this  case.  The  defendants  knew  that  a 
cargo  of  fruit  was  to  be  taken  in  at  Palermo;  and  ought 
to  have  anticipated  the  increased  risk  on  that  accouoU 
The  steam  and  vapor  arising  from  decayed  frui(|  stained 
the  hats.  They  became  mouldy  and  deteriorated  in  val- 
ue. If  the  cases  had  been  secured  in  the  usual  manner, 
the  witnesses  are  of  opinion  the  loss  would  not  have  hap- 
pened. 

On  the  whole,  I  consider  this  a  case  of  culpable  negU- 
gence.  The  verdict  is  not  against  the  weight  of  evidsnce  ; 
and  the  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 
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BoHUif  againit  Taylor  and  Collins. 

On  error  from  the  JWi^-Forfc  C.  P.     The  action  in  the  fenddnts,  sued 
court  below  was  trespass  against  tiie  defendants,  for  enter-  Jo"»^'y  ^^^^  'he 

■  °  '  same  ireapAst, 

log  the  plainiin's  bouse  in  the  evening,  without  leave,  though  he  suf- 
CoWni  suffered  judgment  by  default;  and  Taylor  pleaded  S^'p^^l^^"! 
the  general  issue.  On  the  trial  of  boih  upon  a  venire  tarn  him  by  de- 
fttam,  the  trespass  being  proved  upon  both,  Tat//or  offered  ^  ^  n^tneM 
CoUms  as  a  witness  for  liim.     It  was  objected   tiiat  he  was  ?*",**'■  co-do- 

-         ,  1     .        1         1  TT  fondant.  Oth- 

mcoinpetent ;  but  lie  was  admitted  and  sworn.  He  was  erwise,  if  he 
asked  as  to  the  motives  and  inducements  the  defendants  'l'^"^*  .    ^"^ 

there    be    no 

bad  to  enter  the  bouse  :  and  how  they  came  to  be  admitted,  evidence  a. 
This  was  objected  to,  as  no  special  plea  in  bar,  or  notice  ^'*in*\rc™pns« 
embracing  the  matter,  had  been  interposed.  But  the  ob-  against  sct- 
jection  was  overruled  ;  and  the  counsel  excepted  to  the  de-  joimly/'fuTthe 
cision  of  the  court   on  both  points.     C.   then  swore  that  ^™*  °*^^  ^*** 

damages  mutt 

Taylor  told  him  some  furniture  of  one  jP.  was  missing,  and  be  jointly  an. 
C.  being  a  city  marshal,  they  went  in  search  of  it ;  found  '1""  ^v^^^^^ 
the  outer  door  open,  and  went  into  the  house,  and  looked  pleading;    or 
at  the  furniture,  to  sec  if  it  was  F^s.  &c.  judgmen*"  by 

The  jury  found  for  the  plaintiff,  6  cents  damages.  default,    and 

the  trial  pro- 
ceed  upon    a 

JD.  Graham^  for  the  plaintiff  in  error,  cited  1  Ph.  Ev.  53,  ▼cnire  tam 
67,  61;  10  Jokn.  Rep.  21  ;  14  «.  1 19  ;  1  Sir.  633;  11  ''''IT  irtspnss 
John.  Rep.  57;  I  Lawy.  Mag.  197;  1  ^rcA6.  Pr.  195  ;  j"^/!'  ^'^^J^JJJ' 
1  R.  L.  344,  s.  5;  2  Tidd,  902,  7th  Lond.  ed.  ;  Cro.  Eliz.  thltihedefen' 
860;  11  Co.  6.  a.  7.  a;  6  Bin.  316,  319;  1  Day,  33;  ^h^i,' j^^^f JlJ 
Bull  Jf.  P.  285;  2  Coxep.  333,  n.;  10  John.  Rep.  95;  gaiionofdam. 
MJohn.  350;  2  Wash.  Rep.  276;  1  Jl/un/.  291  ;  16  John.  ^^otlVes  'and 

89.  inducements 

to    enter    the 
_     ^     -  ,      _  «.   -,  house,  as  that 

J.  Mnlhont  contra,  cited  2  Esp.  Rep.  552  ;  7  East,  108 ;  it  was  to 
S  Campb.  638.  ■«* '^*»  ^^'•.^!'': 

'^  niture    which 

they  had  been 
iufbrmed  was  misting. 
Warm  t.  Haifdcn  &  Vtntem,  (  2  Eip.  Rep.  5S8J  overruled. 
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Curia^  per  Savage,  Chief  Justice.  The  questions  are,  1, 
as  to  the  competency  of  Collins^  the  witness;  and  2,  the 
competency  of  his  testimony,  under  the  pleadings. 

A  defendant  cannot  regularly  be  a  witness  for  co-defend- 
ants ;  but  if  no  evidence  has  been  produced  against  him, 
he  is  entitled  to  his  discharge,  us  soon  as  the  plaintiff  has 
closed  his  case,  and  may  then  give  evidence  for  the  others. 
Bui  if  there  is  any  evidence  against  him,  however  slight, 
he  cannot  be  discharged  before  the  rest,  and  the  case  muet 
go  altogether  to  the  jury,     (I  Phil.  £».  61,  2.) 

A  case  is  stated  by  baron  GUbert^  of  trespass  against  two, 
for  two  trespasses,  and  the  question  was,  if  one  might  be 
a  witness  for  the  other.  And  he  says,  it  seems  that  if  it 
were  the  same  fact,  and  the  trespass  committed  at  the  same 
time  and  place,  he  may  not  be  a  witness,  because  he  swears 
to  discharge  himself.  But  if  it  were  not  the  same  fact,  or 
at  the  same  time  and  place,  the  oath  of  one  has  no  influ- 
ence on  the  fact  laid  to  his  charge ;  but  merely  goes  in  dis- 
charge of  the  other. 

The  reasoning  of  Gilbert  is  applicable  to  this  case.  There 
was  but  one  joint  trespass  committed  by  both  defendants ; 
one  fact,  one  time  and  place  ;  and  the  testimony  given  by 
Collins  was  equally  applicable  to  the  assessment  of  damages 
against  himself  as  against  Taylor.  Even  by  his  own  testi- 
mony, the  trespass  is  proved. 

So  a  co-defendant  in  an  indictment,  who  suffers  judg- 
ment by  default,  cannot  be  a  witness,  either  for  or  against 
the  other  defendants.  (1  Ph.  Ev,  62.)  And  though  they 
plead  separately,  and  are  tried  separately,  the  rule  is  the 
same.  They  are  parties  to  the  record,  and  one  is  an  in- 
competent witness  for  the  other,  until  acquittal  or  convic- 
tion ;  the  matter  then  being  at  an  end  as  to  him.  (10 
John.  95.) 

It  is  contended,  however,  that  the  suffering  of  judgment 
to  pass  by  default,  against  the  witness,  CoUtnt,  rendered 
him  competent ;  as  his  liability  was  fixed  by  the  default; 
and  his  testimony  was  applicable  to  the  case  of  his  co-de- 
fendant, Taylor,  The  case  of  Warra  v.  Haydon  ^  Vm* 
torn,  (2  Esp.  Rep.  652,)  is  cited  to  support  the  proposition. 
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There,  in  an  Kction  of  trover  for  g;oods  wrongfully  distrnin<      «tic 
ed,  one  defendant  suflered  judgment  by  default  ;  and  he       "*' 
was ndmitled  by  lord  Kenyoa,  lo  prove  that  the  other  de-       gg^Q 
fcndaDt  had  no  agency    in  the  transaction,  except  meking  »: 

ininTemory  of  the  goodi.  Hia  lordship  held,  that  (he 
vitnen  was  not  interested,  aa  he  was  nol  liable  for  tbe 
toel§  of  the  other  defendant. 

In  a  subsequent  case,  {Chapman  v.  Graves  and  tivo 
Men,  S  Cam^.  SS3,  twte,)  before  Le  Blanc,  J.  the  same 
ihing  was  offered,  except  that  the  witness  was  called  by  ihe 
pVintiff  against  the  witne»'  co-trespassers;  and  he  was 
rejected,  tbe  judge  saying,  that,  in  the  former  case,  he  had 
no  iatereet  to  charge  his  co-defendants,  as  he  was  called  to 
ciculpiite  them  ;  whereas  he  was  now  called  to  inculpate 
them.  On  the  other  hand,  it  is  contended  that  the  interest 
ofiht  witness  is  direct,  aa  the  jury  may  assess  joint  dama- 
gnagiinst  both  defendants  ;  and  where  (here  is  but  one 
iK!ptiK,and  both  are  found  guilty  of  the  whole  trespass, 
there  the  damages  must  be  entire,  though  the  defendants 
*'*<r,  eni  one  BiilTer  judgment  by  defiiuli.  Such  is  the 
fciiled  law  in  £tig/and.  (1  Sound.  207,  a.  note  (2).  Hilt 
^-  Gwitlttld,  5  Burr.  2790,  I,  3,  ant^  the  cases  ikere  died. 
I  Ac**.  Pr.  195.  Jlustmv.  WUheard  et.  al,  Cro.  Elix. 
™)  The  same  doctrine  is  established  in  Pennnffoania; 
C'atrfe)  ¥.  Hart,  6  Bin.  316,  319  ;)  and  also  in  Connec. 
**'■   {Boifieicfc  ».  Lewis,  1  Day,  34.) 

In  (his  court,   it  has  been  held,  that  a  joint  trespasser, 

"^  '■ken,  though  named  as  a  defendant  in  the  capiat,  was 

1  conipeteut  wituesf,   aa  he  had  no   legal  fixed  interest. 

(*'«kW  T.  Jonet,  10  Jokn.  21.)  (a). 

^"'ia  (his  case,  the  interest  of  the  witness  was  direct. 

'  "'OS  (estirying  to  reduce  the  damages  against  himself; 

'  ^*  Ihe  act  complained  of  was  one  entire  act,  the  dama- 

^'SAinsl  both,  even  if  nol  joint,  must  be  the  same.     It  is 

^ritiQiy  (jfmgerous  to  admit  witnesses  under  such  circum- 


Ing  taWD,  he  wm  not  a  p«Tl)'  for  any  purpoae.    (Rm(  t.  Ot- 
JI(p.369.) 
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UTiCA,         To  the  lesiimony  itself,  I  can  see  no  objection.     The  ob- 
Aug.  1826.    jg^^  ^j^g  merely  to  mitigate  damages,   not  to  justify  or  ex- 
cuse the  trespass. 

I  am  of  opinion  that  the  judgment  be  'reversed;  and  a 
ventre  de  novo  awarded  from  the  JVete-Forfc  C.  P. 

Judgment  reversed. 


Jackson,  ex  dem.  Brutn  and  others,  against  dewitt. 

D.   took  a      Ejectment,  tried  at  the    Ulster   circuit,  OclobeTf  1823, 
deed  in  fee,  of  before  Betts,  C.    Judge  :  when    tlie  followiofi:  facts  were 

land,  from  B. ;  '  °    '  ° 

at  Uie    same  admitted  : 

JhT  lauw  "f  JBruyn,  being  seised  in  fee  of  a  farm,  on  the  1 2th  of 
mortgage  to  September^  1783,  conveyed  it  in  fee  to  Depuy^  in  consid- 
purchase  mo-  eration  of  £800;  and,  on  the  same  day,  Depuy  executed 
ncy.  D.  then  iq  Bruun   a  mortgage   for  the  purchase    money.     Demuit 

iniermarncd      ...^  j         ii  -  a    r^   ,l     • 

^iih  M.;  and  bemg  m  posscssion    under    his  purchase,  married  Catherine 

WjI"^ /uir'^'of  ^^^^^^*  On  the  Sth  of  jJpnT,  1793,  the  mortgage  money 
redempiion  to  being  due,  Depuy  re-conveyed  to  Bruyn^  for  the  moneys 
M*  wirviving!  ^^^  ®"  ^^^  mortgage ;  and  continued  in  possei^sion,  as  ten- 
HeW,  that  M,  ant,  2  or  3  years,  under  Bruyn.  The  lessor  of  the  plain- 
was  not  entH  ^i^»  Ilixon^  derived  title  by  several  mesne  conveyances 
'**Th°  ^^^*'^'  ^rom  Bruynj  for  valuable  consideration,  all  subsequent  to 
ceedings  be-  tlie  re-conveyance.  Depuy  died  several  years  since,  and 
fore  a  «urro-  (^jg  ^^jj^j^y   intermarried  with  Miller.     In  1817,  her  dower 

gate,    to    au>  ' 

measure  and  was  admeasured  and  set  off  on  application  to  the  surrogate, 
ore  **no  ^^vr  *"^  ^^^  admeasurement  affirmed  on  appeal  to  this  court, 
dence  of  title  She  recovered  possession  of  her  dower,  by  verdict,  judg- 
A  release)  lucnl  and  execution,  in  ejectment  brought  in  this  courC, 
or  conveyance  againgt  iKron,  the  lessor.     (See   the  case,  17  John.  123.) 

of  the   equity     "  '  ^  '  ' 

of  redemption  Demtty  at  the  commencement  of  this  suit,  held  as  her  ten- 
^r-^^T'^fh;  ant. 

gor     to     the 

mortgagee,  Verdict   for   the   plaintiff,  subject  to  the  opinion  of  the 

extinguishes  . 

the  mortgage.  COUl. 

/.  Sudam^  for  the  plaintiff,  cited  15  John.  458;  4  JUase* 
Rev.  566  ;  1  Cowen,  479. 


OP  THE  STATE  OF  NEW-YORK. 
B.  F.  BulUr,   contra,  cited   5  Cowcn,  168;    &id.  S4C, 


Curio,  per  WooonosTM,  J.  The  adinensurement  of 
dower  U  not  conclusive.  When  the  widow  brings  eject- 
ment, ehe  must,  ae  in  other  cases,  make  out  a  title.  (5 
CWen,  168.) 

In  (his  cose,  the  defendant  holds  imder  the  widow,  wlio 
in  a  former  ejectment  recovered.  {17  John.  123.)  The 
queuion  now  raised,  was  not  then  before  the  court. 

l(  the  mortgage  given  by  Dtpvy  Imd  been  foreclosed, 
il  IB  conceded  Uiat  the  widow  would  not  be  cntiiled  to 
dower;  and  it  is  contended  thai  the  release  of  the  equity 
of  reJeinplion  ia  lo  be  considered  the  same  as  a  foreclos- 
ure. On  the  other  hand,  it  is  urged,  that  on  the  exccu- 
^ofihe  release,  there  wow  a  merger,  by  uniting  the 
e<joiiable  and  legal  eslalcs  in  the  same  person,  which  pre- 
clndeethe  mortgagee  from  setting  up  the  mortgage  as  a 
Gubaiiiing  security.  (2  Coieen,  264.)  Il  is  undoubtedly 
nond,  that  the  mortgage  cannot  be  set  up.  But  the  qiics- 
iwn  ia,  did  the  right  of  dower  attach  1  The  cose  of  Ilitch- 
"f*  ».  Iliarmgton,  (6  Joktu  290,)  and  Collins  v.  Tro- 
'HAT  John.  378,)  decide  that  the  widow  may  recover 
herdoirer  out  of  the  land  mortgaged,  against  the  tenant 
itiir'ag  tide  by  mesne  conveyance  from  the  _  husband  of 
''>'  demandant ;  that  the  tenant  cannot  deny  the  aeisin  of 
U>c  hueband  ;  nor  set  up  the  mortgage  na  a  subsisting  t)- 
"^  when  there  has  been  no  foreclosure,  or  entry  by  the 
"lorigagee.  In  this  cause,  the  plaintiff's  title  is  not  de- 
"''dtiom  the  husband  of  the  widow;  but  from  Bruyn, 
'he  mortgagee,  who  accepted  a  release  of  the  equity  of  re- 
''^wption.  The  plaintiff  may,  therefore,  set  up  any  mat- 
•"  'hat  Bntyn,  the  mortgagee,  might  have  set  up,  had 
^"■'ViOer  brought  an  ejectment  ngainst  him,  lo  recover 
*"  land  set  apart  for  her  dower.  From  the  case  of  Slow 
'■  ^i,  (16  John.  458,)  it  is  evident  that,  up  to  the  time 
^  Depay  released,  bis  wife  could  hav«  no  claim  of  dow- 
^f'l  for  the  husband  had  an  iiisiunlaneous  seisin  only.  If 
tbe  lelease  operated  as  a  discbarge  of  the  mortgage  mcrc- 
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UTiCA,  ly,  the  widow  became  entilled  to  dower;  the  husband  be- 
Aug.  1826.  j^g  considered  as  having  been  seised  ab  initio,  (6  John. 
Buchanan  294.)  But  there  was  no  actual  payment  of  the  mortgage, 
leaving  the  husband  seised.  There  was  a  merger,  by 
which,  it  is  true,  the  mortgage  was  satisfied  ;  but  the  same 
act  annihilated  the  mortgagor's  title.  There  was  not  a 
moment  of  time  between  the  discharge  of  the  mortgage, 
and  the  vesting  of  the  title  in  the  mortgagee.  It  was  all 
done  uno  flatu.  If,  then,  no  right  of  dower  existed,  the 
moment  previous  to  the  merger,  (and  clearly  there  did 
not,)  and  if  the  release  extinguished  all  the  title  the  mort- 
gagor ever  had ;  it  follows  that  there  never  was  an  instant 
of  time  in  which  the  widow  was  entitled  to  dower.  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintifT. 


Buchanan  against  The  Ocean  Insurance  Company. 

The  owner  ASSUMPSIT,  for  a  total  loss  on  a  policy  of  insuran<?e ; 
withSSt ^''"'fS  tried  at  the  J^Tew^York  circuit,  in  January,  1824,  before  E  d- 

quest  from  the  WARDS,  C.  Judge. 

Tea»e[,  rtpaii!  -^^  ^^^^  *"al,  the  policy  was  produced,  bearing  dale  the 
edher  on  the  15/^  day  of  March,  1821 ;  and  was  in  the  usual  form  of 
efl^cted'an  in-  policies  on  vessels,  commonly  used  by  the  insurance  com- 

'wTnarae  **n  P^"'^^  '^  ^'^®  ^'^y  ^^  •ATcw-ForA^  partly  printed  and  partly 
his    expendi-  written.      The  first  part  was  as  follows:    "Vessel.     By 

tures    for   re- 
pairs.     Heldf 

that  he  had  not  an  insurable  interest ;  that  the  repairs  being  voluntarily  bestowed,  belong- 
ed to  the  vessel ;  and  the  property  of  them  vested  in  the  owner. 

The  insurance  was  by  a  wagering  policy,  and  against  total  loss  only.  The  owner  of  the 
Tessel  had  previously  insured  ber  ;  and  oficr  sho  had  arrived  at  her  port  of  destination, 
she  was  abandoned  ns  fur  u  technical  total  loes,  by  the  owner,  to  his  underwriters  ;  and 
sold  with  their  consent,  and  for  their  account.  The  owner  of  the  caigo,  who  had  made 
the  repairs,  then  abandoned  to  his  underwriters.  Hcldj  that  this  was  not  such  a  total  loss 
as  came  within  the  policy  ;  that  a  constructive  total  los3  of  il)c  subject  was  not  enouglu 
But  the  loss  must  be  absolutely  and  finally  total. 

The  provision  in  a  policy^  of  insurance  that  the  risk  is  against  tot:«l  loss  only,  means  nn 
absolute,  not  a  mere  technical  total  loss,  whether  the  policy  be  a  watering  policy  or  not. 

A  declaration  on  a  policy  of  insurance  upon  a  vessel,  need  not  over  nny  interest  in  the 
assured  ;  and  if  interest  be  averred,  this  may  be  rejected  as  surplus* ?<*. 
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The  Ocean  Insurance  Company.  ^.  C.  fiucAonon,'*  (the  utica, 
plsintiS)  "  On  account  of  whom  it  may  coDcern,  in  case  *"8'  "*'*■ 
of  los  payable  lo  Ji.  C.  B.,  do  make  insurance^  and  cause 
to  be  insured,  loet  or  not  loal,  at  and  from  J^euport  tu  Loa- 


lareof  the  good  ship  called  the  fViUiam  and  Jane."      It 

WEts  what  is  called  an  open  policy  ;  the  usual  blank  for  tlie- 

lalualion  not  being  filled  with  any  thing  ;  this  clause  in 

the  policy  standing  thus :    "  The  said  vessel,  tackle,  Stc. 

hereby  insured,  are  valued  at  ,  without  any  further 

account  to  be  given  by  the  assured,  or  any  of  them  for  (he 

same."     The  premium  was  one  per  cent.      The    clause 

relative  to  (be  pnymeiit  of  loss  and  proof  of  interest,  was 

in  blank  as  to  the  person  in  whom  (be  interest  was  to  be 

jHovetl;  and  was  as  follows:  "In  case  of  loss,  such  loss 

to  be  paid  in  30  days,  after  proof  of  loss  and  proof  of  in- 

letesiin  (he  said  ;  the  amount  of  the  note  given 

fot  the  premium,  if  unpaid,  being  first  deducted."     The 

policy  contained  the   usual  printed  clauses  as  lo  other  in> 

Ruraoce,  &,c.,  and  was  underwritten  as  follows:  "$6500. 

Sii  thousand  fire  hundred  dollars.     The  above  insurance 

19  herebf  declared  to  be  on  amount  disbursed  for  repairs  of 

iheswd  vessel  at  JVeitporl,  to  which  place  she  returned  in 

'''^■'en,  and  is  against  total  loss  only."     {Signed  by  the 

PrtiUtnt,  ^c.)     On  the  margin  of  (he   policy  was  written 

"  follows :  "  It  is  hereby  agreed  lo  take  the  addi(ional  sum 

"ivo  thousand   dollars,  on  this  risk,  al  the  same  rate  of 

P'niiuin,  being  also  on  amount  of  repairs  disburBedat  Aeu- 

P"'-   .Yca-York,  19iA  March,  1821."     (Signed  by  the  Pres- 

"^  <«ii  Mated  by  iht  Secretary.) 

The  policy  being  admitted,  the  plainlifT  read,  as  prelirai- 
""fy  proof,  an  abandonment  by  the  plaintiff  as  for  a  total 
"^  previous  lo  the  vessel's  arrival  al  Londonderry,  dated 
■^'PwlSSfA,  1821,  an  affidavit  and  statement  showing  the 
""oiint  of  repairs  at  Aewpwl,  &c.  &c.  which  were  admitted 
'"  Oare  been  duly  furnished. 

The  following  are  the  olber  material  facts,  as  they  ap- 
P*»red  at  ihe  trial :  the  vessel,  Wm.  W.  Polke,  owner, 
■■iled  origiaally,  oa  the  Ulk  of  Deeembtr,   1820,  John 
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UTiCA,      Browriy   master,    from   JVctr-Forfc  for   Londonderry^   ladeo 

Aug.  1836.    ^^[j  ^  cargo  of  flax  seed,  belonging  lo  the  plaintiff;  naval 

B    hn    D     ^^oi'^^>  staves   and  other  articles.     On  the  25th  of  Decern^ 

▼.  6er,  she  encountered  severe  weather,  and  was  finally  obli- 

ccan  ns.     .  ^^j  ^^  ^^^  j^^^^  JVVtppori   in  distress,  where   she   arrived 

the  2<i  of  January,  1821.  Here  she  underwent  the  usu- 
al surveys  and  repairs,  which  were  completed  on  the  l«l 
of  March,  1821.  The  repairs  amounted  to  $9005,30,  which 
sum  was  paid  by  the  plaintiff's  agent.  On  the  7lh  of 
March,  the  vessel  sailed  from  Newport.  She  arrived  on 
the  Irish  coast  the  27th,  and  took  a  pilot,  and  came  to  at 
Q^igley  Point,  Loughfoyle;  and  after  part  of  the  cargo 
was  taken  out  by  lighters,  in  attempting  to  go  up  to  the 
quay  of  Londonderry,  she  ran  aground  on  the  south  side 
of  Tuor  Patch,  and  was  not  got  oflT  and  brought  to  the 
quay  till  the  I2th  of  ^pril.  She  was  there,  on  survey, 
found  to  be  much  injured,  and  incapable  of  repair,  at  Lon^ 
donderry,  for  want  of  a  dry  dock.  Nor  could  she  be  hove 
out ;  and  it  was  extremely  hazardous  to  send  her  to  Glof- 
goto  or  Liverpool.  It  was  the  opinion  of  (he  surveyon 
that  she  should  be  sold  at  Londonderry.  She  was  ac- 
cordingly sold  for  account,  and  with  the  consent  of  the 
agent  of  the  London  insurers,  on  the  18/A  or  19//i  of  June; 
and  purchased  by  the  captain  as  agent  for  the  owner^ 
Polke,  for  jC550— $2200,  or  thereabouts.  The  plainti/T 
arrived  at  Londonderry,  after  the  sale.  The  captaiu 
knew  nothing  of  the  plaintiff's  insurance,  at  the  time  of  the 
sale ;  though  he  knew  the  vessel  was  insured  at  Lbyi's. 
She  could  not  have  been  repaired  at  Londonderry,  for 
less  than  i:2 100— $8,200.  On  the  8th  of  July,  she  sailed 
for  Liverpool,  the  plaintiff  sailing  there  with  her,  where 
she  arrived  on  the  lOiA  of  July,  1821.  There  she  went 
into  dry  dock,  and  was  repaired  in  12  or  14  days.  About 
the  18/A  of  nSugust,  the  captain  chartered  her  for  PAilo- 
delphia.  The  expense  of  the  repairs  at  Liverpool  was  not 
precisely  ascertained  ;  but  the  captain  thought  they  coukl 
not  be  less  than  $3500 ;  and  that  after  being  repaired,  she 
might  have  been  worth  from  8  to  $10,000.  After  the  ves- 
sel reiurned  to  PhUadelpliia,  she  was  sold  and  sent  to  the 
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East  Indies.      The  owner  had,   before   the  insurance  in      utica» 
question  was  made,  insured  the  vessel  at  lAoytTs^  London^    ^^'  ^^^^* 
for  jCSOOO  sterling — j(  13,320 ;  and  he  had  been  paid  as  for     Buchanan 
a  total  loss  by  the  underwriters  there,  deducting  the  jC550,  v. 

for  which  the  vessel  sold  ;  and  when  the  defendants  made 
insurance,  they  knew  of  the  one  made  at  London,  which 
was  from  ^ew-York  to  Londonderry.  The  plaintiff  ad- 
mitted himself,  at  Liverpool^  to  be  the  agent  of  Polke. 
The  former  had  no  interest  in  the  ship ;  nor  was  he  a  mem- 
ber of  the  firm  of  fVm.  Buchanan  ^  Co,f  the  consignees 
at  Londonderry^  of  both  vessel  and  cargo.  The  plaintiff 
abandoned,  as  before  mentioned,  on  the  25th  of  Auguet^ 
1821. 

Verdict,  by  consent,  for  the  plaintiff,  for  $9,901,37,  sub- 
ject to  the  opinion  of  the  court  on  a  case  ;  and  with  liber- 
ty to  either  party  to  turn  the  case  into  a  bill  of  exceptions 
or  special  verdict. 

The  following  points  were  now  made  for  the  plaintiff: 
1.  Such  a  loss  as  authorized  an  abandonment  to  the  un- 
derwriters on  the  vessel,  authorized  an  abandonment  on 
the  policy  on  the  disbursements. 

2.  There  was  a  technical  total  loss  of  the  vessel. 

3.  Though  there  was  a  prior  insurance  on  the  vessel  to 
her  full  value,  yet  this  insurance  is  valid. 

4.  No  interest  in  the  vessel  was  necessary. 

5.  Though  the  vessel  was  restored  when  the  abandon- 
ment was  made,  this  did  not  destroy  the  right  to  aban- 
don ;  for  the  subject  continued  to  be  totally  lost. 

C.  D.  Colden^  for  the  plaintiff.  This  is  the  common 
form  of  a  policy,  when  it  is  intended  to  insure  something 
collateral  to  the  body  of  the  vessel  or  property  ;  and  the 
points  all  hang  on  the  question,  whether  there  was  a  total 
loss.  This  depends  on  the  facts.  The  loss  of  the  vessel 
was  necessarily  a  loss  of  the  repairs.  The  company  knew 
that  the  plaintiff  had  no  interest  in  the  vessel  ;  and  that 
they  were  insuring  something  distinct  from  the  body  of  it. 
They  insure  disbursements  for  repairs  expressly ;  and  it 
is  evident   from  the  case,  that  they  perfectly  understood 
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UTicA,      wlint  ihey  were    insuring.     Tliey  knew  that  a   loss  which 
Aug.  1826.    yhould    transfer   the  whole   subject    malter,  would   be  the 
B  chanan     ?**^"nd   of  an  action  on  the  policy.      An   abandonment  pf 
V.  the  vessel  passed  the   repairs  insured,  to  the    underwriters 

cean  ns.  o.  ^^  LloytPs.  The  owner  was  not  bound  to  forbear  the 
abandonment  on  his  part,  for  the.benefit  of  the  plaintiff. 
The  provision  in  the  policy,  that  it  should  extend  only  to 
a  total  loss,  must  be  construed  to  mean,  as  in  other  cases, 
either  a  physical  or  technical  total  loss.  The  meaning  is  the 
same  in  this  as  in  any  other  policy.  The  only  difficulty 
with  which  we  can  be  met  on  the  nature  of  the  loss  is, 
that  the  vessel  arrived  at  her  port  of  destination.  But  it 
is  now  well  settled,  that  this  will  not  prevent  the  loss  be- 
ing total.  {Beawes"  Lex.  Merc,  298,  311,  Aih  ed.  cited  1 
r.  R.  189.  Phil,  on  Ins.  400.  11  John.  295.)  We  do 
not  deny,  that  if  the  subject  was  restored  when  the  aban- 
donment was  made,  all  right  had  gone.  It  was  not  so.  It 
was  totally  lost ;  and  never  was  restored  to  the  plaintiflT. 
It  could  not  be  ;  for  it  had  passed  to  the  other  underwri- 
ters, and  then,  by  the  sale,  to  the  purchaser.  Indeed,  an 
abandonment  in  the  plaintiff's  case  was  not  necessary.  It 
is  never  necessary,  where  you  can  claim  nothing  from  it. 
It  does  not  affect  the  rights  of  the  parties.  (8  John.  246. 
2  id.  155.  Phil,  on  Ins.  382.)  The  plaintiff  had  nothing 
which  he  could  abandon.  It  might  have  been  a  technical 
total  loss  as  to  the  vessel,  but  it  was  physically  total  as  to 
the  plaintiff.  (3  John.  Cos.  34.)  A  party  insuring  prof- 
its, may  recover,  on  proof  that  the  cargo  is  lost.  Here  the 
incidental  loss  is  equally  certain.  This  is  precisely  like 
the  case  of  an  insurance  of  profits  against  a  total  loss  only. 
(1  John.  435,  439.) 

No  doubt  the  vessel  was  insured  by  the  London  poli- 
cy ;  but  the  defendants  knew  this ;  and  the  insurance  in 
question  is  good,  unless  the  London  policy  covered  the 
repairs.  The  one  who  has  insured  the  vessel  is  never  re- 
ceived as  an  insurer  on  the  profits  also.  The  clause  in  the 
policy  relating  to  other  insurances,  can  only  apply  to  the 
very  subject  insured  at  the  time. 
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The  plaintiff  clearly  had  an  iDsurable  interest.     His  in-  utica, 

tere€l  was  to  have  the  voyage  go  on.  ^^s-  '826. 

But  the  words   of  the  policy  dispense  with    the  necessi-  Buchanan 

ly  of  showing  interest.     If  it  were  a  mere  wagering  policy,  ▼. 

it  is  not  void   according  to  our  law.     But   it  is  not  a  wa-  ***"  ""' 
gering  policy.     The  plaintiff  had  expended  every  cent  he 
got  insured. 

T.  j9.  Emmeliy  (same  side)  cited  1  B.  ^  P.  316 ;  I 
Burr.  489  ;  Marshy  on  Ins.  150 ;  Park  on  Ins.  374 ;  Ph.  on 
Iiu.  490,  \  ;  I  Wheat.  219 ;  6  Mass.  Rep.  1 19 ;  1  John.  Cos. 
2^6 ;  6  JV/ast.  Rtp.  318 ;  4  Bin.  38G  ;  15  Mass.  Rep.  841  ; 
3  JB.  ^  P.  308/  4  Doll.  421  ;  3  Rob.  Mm.  Rep.  288;  1 
ftifte  Adnu  Rep.  223  ;  4  Bin.  539,  per  TUghman,  C.  J. ; 
^Strg.  4-  Ratsle,  473;  12  Mass.  Rep.  214;  11  John.  233; 

1  id.  249. 

G.  Griffiny  contra.     The  clauses  relied   on  as  peculiar, 

by  tbe  other  side,  are   now  very  common.     If  it  be  admit- 

^^d)  as  it  must   be,  that   the  London  policy  covered  the 

^^^1,  then  it   follows  that  it  cannot  be  covered  by  this, 

^hich  provides  in  terms   against   such  a  case.     Not  only 

^ne  value  of  the  vessel  when  she  sails,  but  all  subsequent 

'^Pa'fs,  are  covered  by  an  insurance  on  the  vessel.     By  the 

^(kd  rule  of  the  English  law,    the  whole  would  be  cov- 

^'«d.     (12   East,   655,  per  Lord  EUenborough,  C.  J.     4 

f^'n^.  367.)     Suppose   a    wagering  policy   to  be   good ; 

^"'^i^not  one.     (1  Condy's   Marsh.  121.     I   T.  R.  304. 

^uinet'   Rep.    141.)     The  declaration   avers  interest  in 

\Aaintiff.     This  he  must  establish,  or  fail   for  the  vari« 

.  ^^.    This  is  not  a   mere  matter  of  form.     It  is  the  very 

^   *^  cf  the  case.     The  payment  made  for  repairs  was  made 

^  ^Ijeplaintff,  as  agent   for    Po/fce,   the  owner,  who,  for 

.  ^^Utkat  appears,  has   re-imbursed   him.     An  insurable 

^^eat  always  involves  the  right  to  abandon.     Here  was 

«uch  right.     The   nature  of  the   interest  should  have 

^^  specified  in   the   policy.     Clearly   the   plaintiff  had 

'■ning  which  was  insurable,    without   being  so  specified. 

^*  John.  Cas.  250.     2  John.  Rep.  346.     7  id.  532.     4  B.  ^ 
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iJTicAy      Jl.  582.)     The  policy  mentions  repairs.     But  it  does  not 

Aug.  1826.    mention  who  the  owner  was ;  and  could  we  dream  that  the 

Buchanan     P'^'J^t^ff  would  insure  repairs   on   another's  vessel  1     It  is 

▼.  wrong  to  consider  this  an  insurance  on  profits.     If  it  be  so^ 

***"  "'•   ^  where  is  the  total  loss  against  which  we  are  to  insure? 

The  words  total  loss^  mean  an  actual  or  physical  total 
loss.  This  is  clearly  so,  if,  as  contended  for  the  plaintiff 
the  policy  is  a  wagering  one.  (3  Caines^  Rep.  141.)  The 
words,  providing  against  any  thing  short  of  a  total  loss, 
mean  the  same  thing  as  these  words,  *^  warranted  free 
from  average,  unless  general."  That  clause,  like  the  one 
in  question,  has  been  construed  to  exclude  a  technical  total 
loss.  {PhU.  on  Ins.  489.  6  Mcus.  Rep.  471,  ^.  per 
Sewall,  J.  1  Coruly's  Marshall,  227.  16  Eatt,  214.  7 
Taunt.  154.  2M^S.S7l.  1  Wheat.  2l9f  224.  \  John. 
Cas.  226.  1  Caines'  Rep.  196,  212.  3  Comes'  Rep.  108. 
14  John.  1  38.) 

Here  was  neither  a  technical  nor  physical  total  loss. 
There  was  no  loss  of  voyage,  either  as  to  vessel  or  cargo. 
The  vessel  remained,  as  a  vessel.  Suppose  the  plaintiff 
had  an  election  to  abandon,  he  was  not  bound  to  do  it. 
And  not  doing  so,  it  would  certainly  have  been  a  partial 
loss  only.  There  is  no  evidence,  whatever,  that  the  re- 
pairs at  Liverpool  amounted  to  50  per  cent.  This  being 
so,  there  was  no  right  to  abandon.  It  lay  with  the  assured 
to  show  the  extent  of  the  loss.  (3  Camef  Rep.  149.) 
Taking  all  the  evidence,  there  is  nothing  like  a  loss  to  50 
per  cent.,  after  deducting  one  third  new  for  old. 

But  the  subject  was  completely  restored  before  aban- 
donment. This  is  conclusive.  (4  Cowen^  222.  5  id.  63.) 
The  repairs  never  could  come  to  the  hands  of  the  insur- 
ed. When  the  vessel  was  restored,  the  repairs  were  re- 
stored.    They  are  a  part  of  the  vessel. 

We  are  aware  of  the  rule  of  law,  that  different  individ- 
uals may  be  insured,  as  to  different  interests  in  the  same 
subject.  Thus,  a  lien  may  be  insured  ;  bottomry  may  be 
insured,  &c.  &c.  But  the  plaintiff  had  no  lien  ;  or  if  ho 
once  had  a  lien,  he  parted  with  it,  when  he  parted  with 
the  possession  of  the  vessel.  But  be  proved  no  lien  at  any 
time. 
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!>•  J5.  Ogden,  (same  side.)     There  cannot,  in  the  nature      utica, 
of  things,  be  any  loss  without  interest;  without  something    ^^^'  |^'' 
to  lose.     And  in  such  a  case  the  assured   cannot  recover 
except  on  a  wager  policy.     (Park  on  Ins.  359.)     Wager 
policies  were  bad  at  the  common  law.     {id.  346.     1   Burr.  Ocean  Ins.  Co. 
492.)     It  will  be  seen  by  examining  the  authorities,  that, 
as  the  common  law  stood  before  our  revolution,  there  can 
be  no  doubt  on  the  subject ;  and  one  question  is,  whether 
we  are  bound  to  follow  the  English  courts   in  their  adop- 
tion of  a  diflerent  rule  afterwards.     Before  1775,  these  wa- 
genng  polxcies  were  unknown    to  the   law  of  this  state. 
Two  cases  have  been  before  this  court,     (Juhel  v.  Church, 
2  John.  Cas.  333,  and  Clendining  v.  Church,  3  Caines^  Rep. 
141,)  relative  to  these  policies;  and  by  neither  was  their 
validity  sanctioned.     Neither  case  passed  upon  the  ques- 
tion of  their  validity  ;  though,  it  is  true,  that   in  the  last,  a 
wagering  policy    was  admitted    to   be    good    by   counsel. 
Bimn  V.  Rikef,  (4  John.  426,)  Mount  v.    Waite,  (7  John. 
434,)  and  Campbell  v.  Richardson,  (10  John.   406,)  decided 
that  wagers  at  common  law  are  valid.     But  all  these  cases 
*grccin  the  qualification,  that  if  they  are  ngainst  public 
policy  ihcy  are   utterly  void.     Wager   policies  are  clearly 
against  public  policy.     At  any  rate,  there  can  be  no  doubt 
of  this  as  to  the  policy  in  question.     To  be  consistent  with 
wand  policy,  the  contract  of   insurance  should  never  be 
°*orc  than  a  contract  of  indemnity.     If  it  be  more,  it  is  a 
"^pariure  from  the  first  principles  of  insurance  law.     This 
*^  80  held  expressly,  and  on  the  single  point  being  pre- 
^^H  in  ^mory  v.    Oilman,  (2  Mass.  Rep.  1.)     In  that 
^^^>it  was  decided,  in  so  many  words,   that  "a  wager 
P^'cjig  not  a  valid  contract.**     The   practice  of  making 
^^gering  policies  was  finally  found  to  be  so  great  an  evil 
^^  England,  that  it  was  abolished  by  the  19  Geo.  2,  which 
"^^is  it  in  the  preamble  as  pernicious. 

8ut  why  should  we  contend  the  point  here  1  The  vari- 
ance is  fatal.  An  interest  is  averred,  but  not  proved.  The 
"France  is  not  on  repairs ;  but  on  the  money  expended 
^  repairs.  Suppose  there  had  been  a  bottomry  bond  for 
^^^  money :  the  insurance  would  not  operate  upon  that, 
Vol.  VI.  42 
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UTIGA9      because  it  is  not  named.     So  of  the  repairs.     These   not 
Aug.  1826.    being  named,  the  insurance  cannot  reach  them. 
Bachanan         Suppose  the  plaintiff  had  a  lien ;  he  was  bound  to  en« 
OcMm^'    c    ^^^^^  '^  ^^  Londonderry  in  a  court  of  adniirahy,  where  he 
would  have  got  his  money.     His  omission  to  do  so,  autho- 
rizes us  to  infer  that  his  money  has  been  paid  to  him.     At 
any  rate,  Ihe  omission  was   his  own  fault.     There  could 
have  been  no  loss  without  that  fault ;  and   for  this  we  are 
not  amenable.     The  obligation  of  the  underwriters  is  en- 
tirely complied  with. 

But  the  object  of  repairing  had  been  answered.  The 
vessel  reached  her  port  of  destination ;  and  the  risk  then 
ended.  The  vessel  was  not  irreparable ;  but  was  repaired, 
without  expending  one  half  her  value.     (4  Bin.  S86.) 

Here  was  no  right  of  abandonment.  (10  John*  177.) 
There  can  be  no  such  thing  as  a  sale  where  there  is  bui 
one  man  to  be  both  vendor  and  vendee. 

T.  .d.  Emmety  in  reply.  If  the  insurance  upon  repairs 
IS  kept  distinct  from  that  upon  the  vessel,  and  Buchanan 
from  Polke^  much  of  the  apparent  difSculty  of  the  case 
will  be  removed.  If  the  plaintiff  had  an  insurable  inter- 
est, it  is  no  matter  whether  it  was  covered  by  the  English 
policy  or  not,  so  long  as  Polke  is  considered  the  owner,  ae 
he  must  be  upon  the  case.  The  English  insurlEince  was 
not  for  the  benefit  of  the  plaintiff.  With  him,  therefore, 
there  is  no  double  insurance. 

But  we  deny  that  double  insurance  is  contrary  to 
commercial  law.  It  is  only  contrary  to  the  special  con- 
tract of  the  parlies.  The  effect  upon  the  assured  is,  that 
he  ca*n  receive  but  one  indemnity,  whatever  be  the  number 
of  insurances  he  may  have  effected.  Out  of  these  he  may 
elect  which  ;  and  this  may  come  upon  the  others  for  con- 
tribution. This  was  never  said  to  be  against  commercial 
policy.  It  cannot  be  that  the  London  underwriters  must 
pay  for  a  partial  loss  on  repairs ;  |^nd  then  a  total  loss  on 
the  ship. 

The  subject  is  truly  specified  in  the  policy.  It  is  the 
repairs  in  which  the  plaintiff  had  an  interist.     This  was 
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enough.     It  was  not  necessary  be  should  have  an  interest      utica, 
in  the  ship-     He  stood  in   a  relation  to  the  repairs  from     ^^^'  '®**' 
which  he  had  a  right  to  expect  the  worth  of  them.     He  had      Baehanan 
no  personal  remedy  for  his  expenditures  against  Polke ;  nor  -^^    ^*    ^ 
does  it  appear  that  the  repairs  came  within  the  English 
policy.     They  were  put  on  the  ship  without  the  consent  of 
Polkej  who  was  probably  unable  to  advance  the   amount. 
He  might,  therefore,  refuse  to  pay.     The  whole  was  volun* 
tary  with  the  plaintiff. 

The  plaintiff  is  in  conscience  entitled  to  redress;  and  the 
court  w\U,  in  order  to  promote  justice,  sustain  a  wagering 
policy.     They  will  do  this,  at  least,  where  they  see  no  other 
remedy  can  be  bad. 

But  tbe  interest  is  an  insurable  one.     Payment  for  the 
repairs  is,  at  all  events,  to  be  made  to  Buchanan  ;  in  jus- 
tice, if  the   repairs   were   voluntary  ;    in  law  too,  if  they 
irere  made  at  the    request  of  Polke.      No   mailer   who 
owned  the  ship.     The  value  of  the  repairs  was   due  to 
fittcfcaxoii.      Suppose    this    to   be  a  wagering    policy  be- 
cause there  was  no  technical  legal  interest,  there  is  enough 
to  sustain  it  as  a  wagering  policy.     Kulen  Kemp  v.   Vigne^ 
(1  T.  R,  304,)  was  much  such  a  case  as   this.     There 
the  action  would   have  been  sustained,  had  there  been  a 
totalloss.    The  validity  of  wagering  policies  has  been  re- 
peatedly acknowledged   by  this  court.      When  we  allow 
10  insurance  on  profits,  we  admit  what  comes  very  near 
^  ^Agering  policy,  as  in  Juhel  v.  Churchy  (2   John.   Cos. 
^')    But  several  of  the  cases  which  I  cited  on  the  open- 
^Si  show  that  the  plaintiff  had  a  lien  for  the  price  of  the 
'^pairs;  and  such  an  one  as  might  have  been  enforced  by 
*  court  of  admiralty.     Less  than  this  will  give  an  insura- 
^  kteresu     (PAS.  on  Ins.  27.     5B.  ^  P.  269.    1  Marsh. 
*•'«*.  106.     I  B.  ^  P.  316.)     It  makes  no  difference, 
'^^iog  to  these  authorities,  whether  the  plaintiff  could 
°>7e  paid  himself  by  virtue  of  the  English  insurance,  or 
^*   The  original  interest  cannot  be  affected  by  this  con- 
■^^fation.     But  he  could  not  recover  upon  the  English 
Policy.    The  whole  went  with    the  abandonment  to  the 
^^iMh    underwriters,   including   the  repairs.     {Phil,  on 
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UTici,  £u.  477/!  He  could  oot  go  against  them  unless  be  was  ibe 
**^  !^*"  owner.  Eacii  person  interested  may  insure  bis  own  inter- 
est. (Phil  'jn  £u.  II.  .VarsA.  on  Jru.  105.  Park  on  Ins, 
474.) 

No  doubt  (lie  provwion  in  the  policy  excludes  an  average 
loss.  Bat  I  deny  iu  applicadon  to  this  case.  It  does  not 
apply  when  rlie  sub]ei:t  itself  is  loeL  Physical  loss  is  not 
nece:>!^ary  to  be  ^iiuwn.  It  may  be  by  capture.  (PhiL  an 
hu.  4S^y  4W,  491.  6  Mass.  Rep.  3 IS.)  Such  a  loss  would 
be  within  this  policy.  Any  thing  creating  a  total  loss, 
wiihout  a  ir.ere  depreciatiirn  of  the  property,  is  within  the 
p*^ltcy.  The  technical  total  loss  of  the  ship,  resulted  in  the 
actual  total  loss  of  the  incidental  subject  matter,  the  re- 
pair:?, attd  I  he  remedy  for  their  value.  The  lien  was  gone 
by  the  sak.  Tbe  purchaser  came  in  under  a  different  and 
poranioiiac  ri^iht,  a  new  title.  Tbe  London  underwriters 
directed  the  sale.  The  title  was  in  them  ;  and  tbe  re- 
piirchase  did  not  revest  the  lien.  The  owner  had  a  right 
to  abandon:  ^^1  John.  295;  Phil,  on  Ins.  400;  4  BUu 
366;  15  J/i^.  Rep.  341;  3  John.  Cos.  34;)  and  tbe 
underwriters  at  LloyfPsj  to  accept  tbe  abandonment.  The 
plaictidf  had  no  control  over  the  right.  He  had  no  hold 
on  (he  ship  at  the  time  of  the  abandonment,  by  which  he 
could  secure  his  lien.  At  least,  there  is  no  evidence  thai 
he  had. 

The  amount  of  repairs  at  Liverpool  bad  nothing  to  do 
with  the  right  of  the  owner  to  abandon.  The  ship  had 
been  damaged  more  than  50  per  cent,  on  her  voyage.  And 
it  is  her  state  at  the  place  of  destination,  where  she  was 
abandoned  and  sold,  which  is  to  determine  the  right.  We 
go  ui>on  the  abandonment,  and  acceptance  in  good  faith^ 
as  taking  away  all  our  right. 

It  was  not  necessary  for  us  to  abandon.  There  could  be 
no  salvage.  (4  Ball,  421.  5  B.  ^  P.  310.  I  John.  433.) 
It  was  an  idle  ceremony.  Nothing  could  pass  by  it.  We 
did^  ho\^*ever,  abandon. 

Curia^  per  Savage,  C.  J.  The  question  first  in  or- 
der, is,  had  the  plaintiff  any  insurable  interest  in  the  ves* 
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sel  1  The  insurance  is  upon  the  body,  tackle,  apparel  and 
Giber  furniture  of  the  good  ship  called  the  WUliam  and 
Jane.  Afterwards  is  the  following  clause  :  ^^  The  above 
insurance  is  hereby  declared  to  be  on  amount  disbursed 
for  repairs  of  the  said  vessel  at  J^Tevopori ;  to  which  place 
she  returned  in  distress,  and  is  against  total  loss  only." 

The  plaint ifi*  expended  in  repairs  at  J^Cewport^  $8,500  ;(a) 
at  whose  request,  or    by  what  authority,  the  case  does  not 
state.    The   owner  of  the   cargo,  not    being  the  owner  of 
the  vessel,  is   not  bound  to  repair.     It  is  the  duty  of  the 
owner  of  the  ship,  or  his  agent,  the  master,  to  see  the  ves- 
sel repaired,  ¥fhen  necessary.     Tiie  plaiutKTtold  the  cap- 
tain at  Liverpool^  that   he   acted   as   agent   of  Polke^    the 
owoer.    Whether  he  acled  as  agent  of  the  owner  at  .A/etff- 
fori^ioes  not  appear.     If  he  diJ,  then  the  repairs  at  that 
place  were   properly  recoverable    of  the    London  insurers. 
(\i  Eoft,  C55.)     Lord   Ellenborougk   there   says,    *^  there 
may  be  cases  in  which,  though  a  prior   damage  be  follow- 
^^  by  a  total   loss,   the    assured   may  nevertheless   have 
rights  or  claims  in  respect  of  that  prior   loss,  which  may 
not  be  extinguished  by  the  subsequent  total  loss.     Actual 
disbursements  for  repairs,  in  fact  made,  in  consequence  of 
loiuriea^by  perils  of  the  seas,  prior  to  the  happening  of  the 
total  loQ^  {ire  of  this  description.     The  vessel  was  insur- 
^'n  London^   by  Polke^  the   owner.     If    he    paid  for  the 
^pairsat  Ktusporty  he    had  a   claim  for  those  repairs  upon 
^"^  i^xndm  underwriters.      They   were    covered   by   the 
^^w»  policy,  whether   the    policy  by  the   defendants   be 
a  double  insurance   or  not.     If  the   plaintiff  was  not  the 
*gm  of  ihc  owner  at  Aciqjor/,  what   interest  did   he  ac- 
qu're  by  making   the  repairs  voluntarily  ]    He  took  no  b<ft- 
^^'^'7  tiOf  other  security  upon  the   vessel,  which  the  mas- 
^^^  waa  authorized  to  give  ;    nor  did  he  receive  any  secu- 
"^y  from  the  owner.     Did  he  then   acquire  any  lien  upon 
^"^  vessell  It  is  conceded  the   plaintiff  had  no  interest  in 
tbe  Vessel.     What  interest  had  lie  1  The  cases  cited  show 
^^  a  lender  on  bottomry  may  insure  his   interest;  but  it 
^^  be  by  name,  and  not  an  insurance  on  the  ship.     A 

M  l*be  unount  tUted  ante,  SIO,  includea  some  items  of  disbursement 
^•^ciepMrl  beude  impairs. 
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UTicA,      consignee  of  the  cargo,  and  an  assignee,  may  insure.     Any 

Aug.  1826.    ^^^^  '^^  short,  who  has  a  lien  on  the  ship  or  cargo,  may  in- 

Q    .  sure  the  properly  on  which  his  lien  attaches.     How  could 

V.  the  plaintiff  have*  proceeded  to  enforce  his  lien,  if  he  had 

Oceftnln8.Co.  ^^^  ^p^^  ^j^^  ship?     He  had  indeed  paid  money  in  repair- 

ing  the  ship,  which  he  was  not  bound  to  pay  ;  and  I  am 
now  supposing  the  money  paid  voluntarily.  I  know  of  no 
proceeding  which  he  could  have  had,  in  reroy  to  have  sold 
the  vessel  lo  reimburse  himself.  The  money  was  paid 
for  the  benefit  of  the  owner;  but  he  might  have  preferred 
to  have  the  captain  raise  the  funds  with  those  means  which 
were  authorized  by  law.  The  captain  might  have  bor- 
rowed money.  He  might,  under  certain  circumstances, 
have  sold  or  hypothecated  the  cargo.  In  the  case  of  Dkk^ 
ey  V.  The  JV.  F.  Ins.  Co,,  (4  Cowen,  222 ,  5  Cowen,  66, 
S.  P.,)  the  captain  did  sell  part  of  the  cargo,  and  hypoth- 
ecate part  of  it ;  and  though  it  was  strongly  urged,  that 
the  ship  was  bound  to  the  cargo,  as  the  moneys  thus  rais- 
ed were  expended  in  repairs;  yet  this  court  said,  there 
was  no  lien  on  the  vessel,  as  it  was  not  pledged  for  the 
payment.  The  present  case  is  certainly  not  stronger. 
The  captain,  I  will  suppose,  might  have  sold  or  hypothe- 
cated the  plaintiff's  flax  seed,  for  the  |(8,500,  expended  in 
the  repairs.  According  to  Dickey*9  case,  the  lender  on 
respondentia  would  have  had  no  lien  on  the  vessel.  Here 
the  owner  of  the  cargo,  being  present,  prefers  to  raise  the 
money  rather  than  have  his  property  sold  or  hypothecated 
for  that  purpose.  Can  he  be  in  a  better  situation  than 
one  who  should  advance  his  money  1  Whatever  remedy 
the  plaintiff  in  this  case  may  have,  I  am  not  authorized  to 
say  that  he  had  a  lien  on  the  vessel.  No  analogous  case 
has  been  cited.  I  am  well  warranted,  therefore,  in  saying 
none  can  be  found.  Nor  do  the  writers  on  insurance 
enumerate  any  such  demand  as  an  insurable  interest. 
{Phil,  on  Ins.  57.  1  Marsh,  on  Ins.  104.  Park  on  Ins.  374.) 
I  am  bound,  therefore,  to  conclude,  that  the  plaintiff  had 
no  insurable  interest  in  the  vessel.  The  repairs  had  be- 
come part  of  the  vessel ;  and  having  no  lien  for  the  money 
expended,  he  had  no  insurable  interest  in  that. 
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But  suppose  it  were  otherwise,  and  hia  interest  were  utica. 
admitted  :  it  is  contended  the  defendants  are  not  liable ;  ^^^'  '^^ 
the  insurance  being  against  total  loss  only.  Buchanaj 

In  the  case  of  Murray  v.  Halch,  (6  Mass.  Rep,  465,)         ▼• 
the  policy  was  in  the  usual  form,  except  that  nt  the  bottom 
was  a  memorandum  in  these  words :     This   risk  is  against 
a  total  loss  only.    The  vessel  was  cast  ashore  ;  and  though 
she  might  have  been  got  off,   and  repaired   for  less  than 
half  her  value,  the  master  having  no  funds,  sold  her.     It 
was  held  that  the  insurer  was  not  liable.     Seicallj  Justice, 
who  delivered  the  opinion  of    the  court,  considered  this 
memoraodum  a  restriction  to  some  purpose.     It  was  con- 
sidered as  having  the  same   effect  as  exceptions  and  war- 
ranties against  particular  averages  and  partial  losses,  in 
what  is  called   the  common  memorandum.      The    general 
principle  in  cases  on  such   exceptions   and  warranties  is, 
that  the  insurer  is  liable  as  for  a  total  loss,  when  the  sub- 
jccl mailer  is   destroyed,  or  when   the  voyage  is  defeated 
and  lost.    In  JSTelson  v.  The  Col.  Ins.  Co,,  (3  Caines'  Rep. 
108,110,)   the  insurance   was  on  corn,   with    the   usual 
i^inorandum.     The  court  say,  so  long  as  the  corn  physi- 
^l^y  existed,  there  could  not  be  a  total  loss.     {See  also  14 
Jok  188.) 

Whether  there  was,  in  this  case,  a  technical  total  loss ; 
^nclhcran  abandonment  was  necessary  ;  or  if  so,  whether 
'^  vas  made  in  due  season,  are  questions  not  necessary  to 
W5  discussed,  upon  the  view  which  I  have  taken. 

The  only  remaining  question  is,  whether  the  plaintiff  is 
cnliiiej  lo  recover  as  upon  a  wager  policy  1  In  these  poU 
^^^%  ihe  person  insured  is  not  required  to  have  any  in- 
tercstia  iijg  thing  insured.  Wagering  policies  are  mere 
e^^  of  hazard,  like  the  casting  of  a  die.  {Doug.  470.) 
"^8  to  be  regretted,  that  wagers  ever  were  allowed  to  be 
^n« subject  of  an  action.  Wagering  policies  were,  how- 
*^*f|  lawful  in  England^  before  they  were  prohibited  by 
statute.  They  are  unlawful  in  Massachusetts.  But  they 
"^^^  been  recognized  by  this  court. 

'n  the  case  of  Juhel  v.  Church,  (2   John.  Cas.  S33,)  in 
^•»«  body  of  the  policy,  $12,000  were  insured  on  goods  for 
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UTicA,      the  voyage  ;  but  by  a  memorandum   in  writing,  it  was  de- 
Aug.  J8i6.    clared  to  be  on  profits.     No  proof  of  interest  was  to  be  re- 
Buchanaa     fl"*^^<^>  ^^^  ^^^  goods  were  warranted   free  from  average 
▼.  and   without  benefit  of   salvage.      The  ship  returned  to 

cean  na.  o.  ^^^^York  in  ballast,  finding  no  goods  on  the  Spanish  main, 
whither,  and  back,  she  was  insured.  KenU  Justice,  says, 
**  I  consider  this  as  a  wager  policy.  It  was  betting  on  the 
return  of  the  ship."  In  that  case,  it  was  made  a  point, 
whether  a  wager  policy  was  void.  Kenty  Justice,  says^ 
*^  But  supposing  the  policy  to  be  good,  (and  I  wish  not  to 
be  understood  as  intimating  any  opinion  to  the  contrary,) 
I  am  equally  of  opinion  that  the  plaintiffs  are  not  entitled 
to  recover."  In  Clendining  v.  Churchy  (3  Camef  Rep^ 
141,)  the  court  considered  the  policy  in  the  light  of  a  wa- 
ger policy. 

The  averment  of  interest  is  not  necessary,  in  a  wager 
policy,  nor  in  a  policy  upon  interest ;  (2  Easi^  392;)  and 
may  therefore  be  considered  surplusage. 

It  is  then  settled,  that  a  wager  policy  is  a  bet  upon  the 
arrival  of  the  ship.  The  perils  which  happened  during 
the  voyage  are  immaterial.  Her  arrival  determines  the 
bet.  Keniy  Ch.  Justice,  in  giving  the  opinion  of  the  court, 
in  Clendining  v.  Churchy  says,  ''  In  wager  policies,  the 
loss  should  be  absolutely  and  finally  total ;  for  otherwise, 
a  temporary  embargo  of  only  one  day,  without  any  other 
interruption  of  the  voyage,  would  be  a  total  loss,  although 
the  vessel  should  have  arrived  in  safety." 

In  whatever  light,  therefore,  this  case  is  considered,  it 
seems  to  me,  the  plaintiff  cannot  recover. 

I  am  of  opinion  that  judgment  be  given  for  the  defend* 
ants. 

Judgment  for  the  defendants. 
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UTICA, 

Aug.   183tC. 


ToLE  and  wife  against  Hardy. 
Assumpsit  for  100  dollars,  a  legacy  beqiieaihed  (o  Mrs.     Annctionof 

'  o      J         1  assumpsit  lies, 

Tole,  one  of  the  plaintiffs?,  by  the  will  of  her  late  father,  against q devi- 
William  Hardy,  deceased  ;  tried  at  the  J\fontg ornery  circuit,  acy '^chiir^ 
June  9/fc,  1825,  before  Walworth,  C.  Judge.  exclusively  on 

The  dq^laralioQ  was  of   Saturday,   the  5th  of  March,  vised,  or  on  hb 
1825;  and  alleged,  that  on  the  4th  of  May,  1824,  the  tes-  P«"o"  *"''«■- 

i_   •  •      .    •       ^         ^       r  .       r^     .       /.  /i     ^  pccttotheland 

lator,  being  seised  m  fee  of  a  farm  in  Springfield,  Otsego  if  he  enter, 
county,  devised  it  to  the   defendant  in  fee,  subiecl  f m/cr  **"*^  P"S™*f*iJ® 

"'  ^  '  J         \  pay.     But  the 

uUa)  to  the  legacy  claimed  ;  that  (he  testator  died  on  the  aidoftheper- 
llth  of  Jun€,  thereafter;  that   the  defendant  entered  into  ^"g^  J^'^]^ 

eluded  ex- 
pressly, or  by  necessary  implication,  on  the  face  of  tho.  will. 

Evidence  that  a  third  person  was  in  pn<^cssion  of  tlic  !an<.],  to  whom  the  devisee,  before 
hie  promise,  gave  directions  as  to  remaining,  and  quilting  thu  possession,  is  sufficient  evi- 
dence of  the  entry  and  possession  of  the  latter,  to  sustain  an  alioo^'ttion  to  that  effect  in  the 
declaration,  and  support  a  promise  to  pay  the  legacy  charged  ;  especially  where,  after  the 
promisie,  the  devisee  took  actual  possession. 

The  assent  of  the  executor  is  not  necessary  to  a  lepacy  chnrircd  on  land. 

Where  the  testator,  having  real  and  personal  estate,  by  his  will,  provided  a  support  for 
his  wife,  out  of  his  estate,  requiring  her  to  pay  his  debts ;  and  then  b<?qucaihed  certain  spe- 
cific legacies;  then  dcvi&ed  his  farm  to  his  son,  and  directed  iit  terms,  that  he  should  pay 
certain  pecuniary  lej^acies  to  other  children,  and  the  will  then  said,  ''also,  J.  H.  is  to  have 
fiSO,  also  to  F.  H.  $100,"  and  appointed  the  devisee  of  the  farm  one  of  the  executors; 
held,  that  the  direction  to  the  devisee  to  pay,  applied  to  all  the  Ir-gncies,  and  charged  the 
land ;  bat  not  so  as  to  exclude  the  aid  of  the  personal  estate  ;  it  not  appearing  on  the  face 
of  the  will  that  all  the  personal  estate  had  been  bequeathed  ;  and  though  this  might  have 
in  fkct  been  so,  yet  parol  evidence  could  not  be  received  to  vary  the  construction  as  it 
gtood  on  the  face  of  the  will,  there  being  no  latent  ambiguity. 

A  latent  ambiguity  is  that  which  arises  from  evidence,  dehors  the  instrument.  It  may 
then  be  explained  by  such  evidence. 

A.  court  of  law  has  no  jurisdiction  of  an  action  to  enforce  |  ayment  of  a  legacy  charged  on 
land  devised,  or  on  the  devisee  in  respect  of  the  land,  thout^h  he  ra.iy  have  entered  and 
promised  to  pay,  unless  the  land  be  exclusively  charged.  Where  this  is  not  so,  jurisdiction 
belongs  to  a  court  of  equity. 

Though  a  legacy  be  charged  upon  land  devised,  or  on  a  devisee  in  respect  of  the  land,  yet 
this  does  not  ezciude  Uie  aid  of  the  personal  estate  from  the  payment.  This  is  always  the 
primary  fund  for  the  payment  of  legacies,  unless  it  be  excluded  by  express  words  in,  or  ne- 
cessary implication,  to  be  derived  from  the  will  itself  on  its  face.  Such  a  construction  can- 
not be  established  by  mutter  dehors  the  will. 

What  is  sufficient  proof  of  assent  to  a  legacy  by  an  executor. 

In  an  action  on  a  promise  by  a  devisee,  to  pay  a  legacy  charged  on  the  land,  or  on  the 
devisee  in  respect  of  the  land,  the  value  of  the  land  is  immaterial,  and  cannot  be  inquired 
ef  at  the  trial. 

Vol.  VI.  .     43 


SS4  CASES  IN  THE  SUPREME  COURT 

UTicA,      possession,  and  in  consideration  of  the  premises,  before  suit 
Aug.  1826.    biought,   promised   the   plaintiffs   to  pay,   &c.     Plea,   the 
general  issue. 

At  the  trial,  the  will  was  given  in  evidence ;  wMiich  w^as 
as  follows  :  ''and  touching  such  worldly  esiate  wherewith 
it  hath  pleased  God  to  bless  me,  I  w*ill  and  bequeath  in  the 
following  manner  and  form :  It  is  my  will,  that  my,  &c* 
wife  J\I.  IL  be  maintained  out  of  my  estate  as  long' us  she 
lives,  and  she  is  to  have  a  cow  and  four  sheep,  and  a  bog 
kept  over  and  above  per  year ;  also,  she  is  to  have  all  the 
household  furniture,  and  household  stuffs  whatever ;  and 
also,  she  is  to  have  all  the  grain  that  is  in  the  chamber,  and 
in  the  barn,  and  on  the  land  at  my  death  ;  and  she  is  to 
have  the  old  mare  and  feathered  fowls,  and  pay  all  the  debts  ; 
and  she  is  to  have  all  the  cattle,  sheep  and  hogs  at  her  own 
disposal.  Also  I  give  to  my  son,  William  Hardy  (the  de- 
fendant) all  my  estate  that  I  now  live  on,  which  shall  be  his 
forever ;  and  he  is  to  pay  as  follows :  that  is,  to  my  son 
/.  H.  $250,  to  my  son  C.  $250,  also  to  my  son  D.  $250,  to 
my  son  /.  $200,  also  to  my  son  Jer.  $250,  also  Jos.  is  to 
have  $250  and  the  Canada  mare,  and  all  the  farming  uten- 
sils, such  as  waggons,  sleighs,  &c.  ;  the  farming  mill  and 
cider  mill  is  to  remain  on  the  farm.  Also,  my  daughter 
Margaret  is  to  have  $100,  also  my  daughter  Mary  $100, 
also  to  E.  $100,  also  to  F.  IL  (the  plaintiff's  wife)  $100/' 
The  will  appointed  the  widow  executrix  and  the  defendant 
executor,  and  was  dated  May  4thy  1824,  and  duly  attested 
by  three  witnesses.  By  a  codicil,  attested  by  two  witnesses, 
the  testator  declared  that  his  will  should  not  take  place  till 
six  months  after  his  death. 

It  appeared  that  the  testator  died  on  the  12/A  of  June^ 
1824  ;  and  the  defendant  moved  on  to  the  farm  devised  (o 
him  in  February^  1825.  The  widow,  a  witness  for  the 
plaintiffs,  swore,  that  the  defendant  said,  about  six  months 
after  the  testator's  death,  he  would  pay  the  legacies  in  the 
will,  if  she  would  release  her  dower,  maintenance,  &c. 
She  did  so,  and  the  defendant  then  said  he  would  go  on 
and  take  the  farm,  and  pay  the  heirs. 
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On  objection,  the  evidence  of  the  release  of  dower  was      utica, 
rejected  by  the  judge.     He  also  exchided  evidence  as  to    ^°£^^^' 
the  value  of  the  farm  devised  to  the  defendant. 

The  witness  then  testified,  that  the  testator's  debts  did 
not  exceed  ^30  in  the  whole ;  and  that  they  were  all  paid 
or  assumed  by  her.  Direct  promises  by  the  defendant,  to 
pay  the  legacy  due  to  the  plaintiffs,  was  also  proved  to 
have  been  made  in  January  and  February,  1825.  But  he 
finally  refused  to  pay,  unless  a  bond  with  sureties  was  giv- 
en. It  appeared  that  he  afterwards  claimed  the  farm  by 
virtue  of  the  will.  It  also  appeared  that  the  testator  died 
in  possession  of  the  farm. 

The  plaintifls  having  rested,  the  defendant  moved  for  a 
nonsuit,  on  the  ground,  1.  That  the  declaration  stated  the 
testator  died  seised  in  fee.  This  was  overruled,  the  judge 
holding  that  his  possession  was  prima  facie  evidence  of  the 
•eisin  in  fee.  2.  That  no  assent  to  the  legacy  by  the  ex- 
ecutor and  executrix  was  proved.  The  judge  decided  that 
this  was  not  necessary.  3.  That  the  promise  was  before 
the  defendant  entered,  though  the  declaration  alleged,  as  a 
part  of  the  consideration,  his  previous  entry.  The  judge 
decided  that  the  defendant's  election  to  take  was  enough  ; 
and  the  land,  being  devised  to  him  and  charged  with  the 
legacy,  were  the  only  real  and  legal  considerations ;  and 
if  further  evidence  of  taking  possession  was  necet?sary,  it 
might  be  given.  4.  That  the  legacy  was  not  charged  up- 
on the  land,  or  upon  the  person  of  the  defendant,  in  re- 
spect of  the  land ;  and  was  only  chargeable  upon  the  per- 
sonal estate.     The  judge  reserved  this  question. 

The  plaintiffs  then  proved  that  the  will  disposed  of  all 
the  testator's  personal  estate,  except  a  pew  in  the  church, 
and  one  or  two  small  notes,  either  of  which  articles  were 
of  but  little  or  no  value.  That  the  whole  of  the  testator's 
personal  property  was  of  about  |(500  in  value ;  and  his 
debts  very  trifling ;  that  the  defendant  had  paid  some  of 
the  heirs  in  part. 

The  evidence  that  there  was  no  personal  estate  beyond 
what  was  mentioned  in  the  will,  and  specifically  devised, 
tras  objected  to ;    because,  to  give  a  construction  to  the 
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,  will,  this  should  appear  on  tlie  will  itself.  But  the  judge 
^'  received  the  evidence,  subject  (o  the  opinion  of  the  court. 
The  plaintitTs  also  proved,  (hat  in  Decemhery  1824,  the 
defendant  gave  James  Hardy  liberty  to  continue  on  the 
farm  devised,  till  May  following ;  and  that  the  defendant, 
at  the  lime  of  giving  liberty,  claimed  the  farm  under  the 
will ;  and  said  he  would  take  possession,  nnd  pay  the  lega- 
cies. Thai  the  defendant,  shortly  after,  told  James  Hardy^ 
be  wanted  he  should  go  oft*  the  farm  sooner  than  he  al 
first  directed. 

Farther  particulars  will  be  found  stated  in  the  opinion  of 
the  court. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  (he 
court,  on  all  the  questions  arising  in  the  cause. 

J?.  F.  Butlery  for  the  plaintifls.  1.  The  seisin  of  the 
testator  was  proved,  by  showing  him  possessed  of  the 
premises  at  the  time  of  his  death.  2.  Assumpsit  will  lie 
against  a  devisee  of  land,  or  on  a  devise  of  a  legacy  in  re- 
spect of  the  land,  whether  expressly  charged,  or  clearly  so 
by  implication.  3.  The  assent  of  the  executor  to  a  legacy 
is  not  necessary,  when  it  is  charged  on  the  land.  {TolL 
L,  E.  306,  2d  ed.)  4.  The  defendant's  accepting  of  the 
devise,  promising  to  pv'\y,  and  agreeing  with  James  to  con- 
tinue in  possession,  before  the  promise,  was  a  sufficient  en- 
try to  support  the  declaration.  The  devise  to  (he  defend- 
ant i?,  in  fact,  tiie  only  true  and  legal  consideration  for  the 
promise.  (1  Chit.  PI.  2d5.  2  East,  452.  4  Mass.  Rep. 
64.)  5.  The  Xc^txcy  bequeathed  to  the  plaintiff's  {ToWs) 
wife  i:?,  by  the  will,  charged  on  the  land  devised  to  the  de- 
fendant, or  on  the  devisee  in  respect  to  the  land  ;  and  not 
on  the  personal  property.  (i{  Couoetiy  133.)  6.  Parol  evi- 
dence is  admissible  to  show  the  situation  of  the  testator, 
and  his  property,  children,  &c.  at  the  tinie  of  his  death,  to 
aid  the  court  and  jury  in  arriving  at  his  intention,  and  to 
give  a  proper  consliuciion  to  the  will.  (2  Ves.  Sen,  216. 
4  John  63.     6  T.  R.  676.     Rob.  on  Frauds,  13,  14.) 

/.  SelyCy  contra.  1.  Parol  evidence  cannot  be  admitted 
to  explain  a  will,  unless  there  be  a  latent  ambiguity,     (i 
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Madd.  Ch.  554.  2  Bro.  Ch.  Cos.  303.)  2.  The  defend-  xjtica, 
anl  was  not  in  possession  when  he  promised.  If  nof,  there  ^^  ^^' 
is  a  variance  between  the  declaration  and  proof.  The 
consideration  must  be  proved  as  laid.  (7  John.  Rep.  321, 
and  the  casei  there  cited.)  3.  A  devisee  of  real  estate  is 
not  bound  to  take  it  ctim  onere.  And  (he  evidence  of  an 
election  to  do  so  is,  in  this  case,  insniTicient.  In  all  the 
cases  where  a  recovery  has  been  had,  of  a  legacy  against 
a  devisee,  it  appeared  that  the  devisee  had  gone  into  pos- 
session under  the  will,  and  had,  in  consideration,  made  an 
express  promise,  or  what  was  equivalent.  (3  John.  Rep. 
189.  7tU99.  10  id.  30.  18  tU  428.  3  Cotren,  133.) 
4.  The  assent  of  the  execulor  and  executrix  to  the  legacy 
should  have  been  proved.  This  was  stated  in  Beecker  v. 
BeeckcTy  (7  John.  99.)  5.  The  value  of  the  land  was  a 
proper  subject  of  enquiry.  The  judge  held  this  immate- 
rial, on  the  offer  of  the  plaintiff  to  prove  it.  That  decis- 
ion was  without  objection  by  the  defendant  ;  but  it  shut 
him  out  from  similar  proof  on  his  part.  He  ought  not  to 
pay  beyond  the  value  of  the  land. 

C.  The  legacy  is  not  charged  upon  the  real  estate,  ei- 
ther expressly,  or  by  necessary  implication.  It  is  to  be 
paid  out  of  (he  testator's  estate  generally  ;  and  the  per- 
sonal estate  is  the  first  fund  to  be  applied.  On  this  point, 
I  refer  particularly  to  Kelsey  v.  Deyo^  and  wife,  (3  Cotcen, 
133.)  That  case  and  the  present  are  much  alike  in  ma- 
ny features ;  but  there  is  one  striking  difference.  In 
that  case,  it  appeared  from  the  will  itself,  that  all  the 
testator's  personal  property  was  disposed  of:  here,  only 
some  specific  articles.  There  is  no  disposition  of  the  tes- 
tator's general  fund  of  personal  property,  unless  the  parol 
evidence  is  allowed  to  give  a  construction  to  the  will. 
Even  that  testimony  does  not  show  the  situation  of  the 
testator's  personal  property  at  the  time  of  making  the  will. 
Its  situation  at  any  other  time  is  of  no  consequence. 

7.  The  plaintiffs'  only  remedy  is  in  a  court  of  equity. 

CuriOf  per  Woodworth,  J.     If  this  action  can  be  sus- 
tained, it  must  be  on  the  ground  that  the   legacy  claimed 
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UTicA,      is  charged   on  the   estate  devised,    or  on    the   defendant  in 
lug.   1826.    respect  to    the  estate  ;  that  the   defendant    became  seised, 
entered  on  the  premises,  and  (hereupon  promised  to  pay. 

In  the  declaration,  it  is  alleged  that  the  defendant  enter- 
ed under  the  will,  and  thereby  became  liable  to  pay,  and, 
being  so  in  possession,  promised. 

It  is  contended  that  the  defendant  had  not  taken  pos- 
session when  the  promise  was  made.  The  evidence  is, 
that  James  Hardy,  being  in  possession  about  six  monthg 
after  the  testator's  death,  the  defendant  gave  him  permis- 
sion to  remain  on  ihe  farm  devised,  until  the  month  of 
May  following  ;  that  the  defendant  then  claimed  the  farm 
by  virtue  of  the  will  ;  and  said  be  would  take  the  land,  and 
pay  the  legacies  :  that  about  a  week  or  two  afterwards, 
I  he  defendant  requested  him  to  leave  the  farm,  the  then 
next  week.  The  promises  were  made  in  January  and  the 
beginning  of  February.  The  defendant  actually  took  pos- 
session about  (he  \ 5th  of  February, 

If  posscsi^ion  be  necessary  to  be  proved,  as  well  as  the 
election  of  (he  defendant  to  take,  I  think  that  fact  suf- 
ficiently made  out.  James  Hardy,  also  a  son  of  the  tes- 
tator, was  in  the  actual  occupancy,  not  holding  adversely. 
In  law,  it  must  be  considered  as  the  possession  of  him  in 
whom  the  tide  was  vested.  It  further  appears,  that  the  de- 
fendant considered  the  possession  as  at  his  disposal ;  and 
that  James  held  subject  to  his  control.  The  defendant 
gave  him  permission  to  remain  on  the  farm  until  Jlfay. 
That  James  acquiesced,  is  fairly  to  be  presumed ;  as  no 
objection  was  made  on  his  part  to  the  right  assumed  to  con- 
trol the  possession.  Afterwards,  and  before  the  promise, 
James  is  directed  to  quit.  It  is  mat(er  of  inference  that 
he  did  quit,  as  the  defendant  entered  in  February.  These 
facts,  taken  in  connexion,  show  very  satisfactorily,  that 
the  defendant  had  possession,  by  his  tenant,  or  by  a  per. 
son  occupying  subject  to  his  direction  or  control. 

I  incline  to  the  opinion,  that  this  testimony  supported 
the  promise  as  stated  in  the  declaration.  The  case  of 
Wells  V.  Prince,  (4  Mass.  Rep*  64,)  decides,  that  if  a 
stranger  is  in  possession,  under,  or  acknowledging  the  ti* 
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lie  of  the  devisee  or  remainderman,  it  is  equivaleni  to  an  utica, 
actual  entry.  ParsanSy  Ch.  J.,  observed,  "  It  is  a  general  '^"^  ^^' 
rule  of  law,  that  on  the  death  of  the  devisor,  dying  seised, 
the  devisee  is  not  seised  until  entry  be  made  for  his  use,  or 
some  other  act  done  which  in  law  is  considered  as  having 
the  effect  of  an  entry."  From  what  has  been  ahendy 
stated,  it  will  be  perceived  that  the  case  before  the  court 
comes  within  the  rule  laid  down.  James  Hardy  must  be 
considered  as  having  been  in  possession  under  the  defend- 
ant ;  and  acknowledging  his  title. 

If  il  waa  n^essary  to  prove  the  assent  of  the  executor 
and  executrix  to  the  legacy,  enough  was  sliown  to  estab- 
lish (hat  fact.  On  this  point,  the  release  of  duwer  by 
Margaret  Hardy^  the  executrix,  to  the  defendant,  who  was 
the  executor,  may  be  noticed.  She  states  tiiat  (he  defend- 
ant applied  to  her  and  said,  if  she  would  sign  off  her  right, 
he  would  go  on  and  pay  the  heirs.  Siie  complied ;  upon 
which  he  said  he  would  then  go  on  and  take  the  farm. 
This  act  is  a  clear  manifestation  of  assent. 

But  it  was  not  necessary  to  prove  the  assent  of  the  per- 
sonal representatives.  It  is  true  that,  if  a  n.an  bequeaths 
his  chattels  real  or  personal,  or  gives  any  specific  legacy, 
the  legatee  cannot  enter,  or  take  the  legacy,  without  the 
consent  of  the  executor.  The  reason  is,  because  the  per- 
sonal estate  is  liable  in  the  hands  of  the  executor  to  the 
payment  of  the  testator's  debts.  He  must  take  care  to 
satisfy  debts  before  legacies.  But  wben  a  man  seised  in 
fee  devises,  tbe  devisee  may  enter  without  the  assent  of 
the  executor;  because  the  latter  has  nothing  to  do  with 
the  real  estate.  {Co.  Lit.  Ill,  a.  1  Saund.  278,  n.  5.) 
This  is  the  law  in  England;  and  the  law  is  the  same 
iiere,  except  that  a  power  is  given  by  statute,  on  the  ap- 
plication of  an  executor,  to  sell  lands  for  the  payment  of 
debts?  The  executor  has  no  other  control  over  them.  He 
has  no  authority  to  take  possession  of,  or  hold  the  inherit- 
ance. Consequently  the  devisee  need  not  prove  his  as- 
sent. Besides;  in  this  case  it  appears  that  the  debts  did 
not  exceed  j(30 ;  and  the  personal  estate  was  equal  to  $500. 
There  could  be  no  resort  to  tbe  land. 
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UT1CA,  According  to  the  principle  upon  which  the  liability  of 

Aug.  1826.    ij^g  defendant  rests,  the  value  of  the  farm  is  an  immaterial 
^  .  inquiry,  if  the  defendant  elected  to  take  it  cum  onere^  enter- 

▼.  ed  into  possession,  and  promised  to  pay. 

Har  y.  fj,|^^  material  question  is,  whether  the  legacy  was  charge 

ed  on  the  land,  in  exoneration  of  the  personal  estate,  by  ex- 
press words,  or  a  plain  intent  of  the  testator. 

This  case  bears  some  resemblance  to  (hat  of  KeUey  v. 
X>et/o,  (3  Coircn,  133.)  Here,  as  in  that  case,  the  debts 
are  directed  to  be  paid  out  of  the  personal  estate.  This, 
I  think,  is  manifest ;  as  no  real  estate  is  deilfeed  to  the  wife 
of  the  testator,  and  she  is  directed  to  pay  the  debts.  The 
farm  is  devised  to  the  defendant ;  and  pecuniary  legacies 
to  other  children,  of  whom  the  wife  (plaintiff )  is  one. 
The  will  says  the  defendant  is  to  pay  as  follows ;  naming 
five  of  the  children.  It  then  proceeds,  *'also  James 
Hardy  is  to  have  $250,  also  to  Fidelia  Hardy''  (the  wife, 
plaintiff)  "$100."  In  n)y  opinion  the  testator  intended, 
and  so  the  will  is  to  be  construed,  that  the  defendant 
should  pay  the  legacies.  The  direction  at  the  beginning 
of  the  bequests  undoubtedly  applies  to  all ;  and  shows 
pretty  clearly  that  it  was  intended  to  charge  the  real  estate. 
But  it  by  no  means  proves  thai  the  personal  estate  was  not 
first  to  be  called  in  aid  of  the  real.  Several  specific  lega. 
cies  of  personal  properly  are  given  in  the  will ;  but  it  no 
where  appears  that  they  included  all  the  testator^s  personal 
estate.  There  is  no  bequest  of  the  whole  ;  and  herein  the 
case  materially  differs  from  Kelsey  v.  Deyo.  The  argu- 
ment cannot  be  urged,  that  it  is  apparent  the  testator  in- 
tended to  charge  the  real  estate  exclusively,  from  the  fact 
that  all  his  personal  property  was  given  to  others. 

If  then  there  is  not  enough  on  the  face  of  this  will,  (o 
make  the  legacy  a  specific  charge  on  the  farm,  or,  in  oth- 
er words,  to  exclude  the  personal  estate  from  comiRg  in 
aid  of  the  real ;  the  cause  belongs  to  a  court  of  chancery. 
A  court  of  common  law  has  not  jurisdiction.  In  LivrngS" 
ton  V.  J^evokirki  (3  John.  Ch.  Rep,  319,)  this  doctrine  is 
fully  examined.  The  chancellor  observed,  ^*  It  is  too  veil 
settled  to  be  questioned,  that  the  personal  estate  is   to  be 
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first  applied  to  the  piyment  of  debts  and  legacies  ;  and  (hat      utica, 
a  mere  charge  on  the  land  will  not  exonerate  the  personal    -^"f-  '®'®* 
estate ;  nor  any  thing  short  of  express  words,  or  plain  in- 
tent in  the  will  of  the  testator." 

If  such  be  the  legal   construction   of  this  will,  parol  evi- 
dence  cannot  be  resorted  to,  for  the  purpose   of  showing  a 
diflferent  intent.     There   is  no   latent   ambiguily.     That  is 
made  out  by  proof  of  extrinsic  facts,  and  mny  be  removed 
by  parol.    Here  the  fact   that   the   testator  had  no   other 
personal  property,  raises  no  ambiguity  ;  but,  if  admissible, 
it  \s  Vo  give  a  construction  that  the  furni  is  exclusively  to 
be  charged ;  for  so  I  am  inclined  to  think  would   be  the 
result,  bad  the  facts  clearly  appeared  in    the  will.     That 
such  evidence  must  be  rejected,  is  in  accordance  with  the 
general  current  of  authority.     I  need  only  mention   a  few 
cases,  where  it  has  been  held  that   parol  evidence  is  not 
admissible  to  show  the   intention  of  the   testator,  against 
the  coDBlruction  on  the  face  of  the  will,  and  that  the  state 
ofhis  property  cannot  be   resorted  to  as  a  criterion  to  ex- 
plain it;  and  that  generally,  the  will  is  not  to  be  construed 
by  any  thing  deAor«,  where  there  is  no  latent  ambiguity. 
(BFei.  22.     18  id.  466.     1  Ball  ^  Beat.  543.     1  JMer. 
194.  3irf.316.) 

Jl is  eFJdeni,  then,  from   the  rules  of  evidence   applica- 
^^  to  the  construction  of  wills,  that  if,  on  the  face  of  this 
^'lli  it  cannot  be  collected  that  the  charge  is  exclusively 
OB  the  land,  evidence  of  the  state  of  the  testator's  proper- 
ty cannot  be  called  to  its  aid.     The  law,  in  its  wisdom,  has 
ttlaklished  certain  land  marks,  by  which  we  are  to  be  gov- 
erned.   The  security  of  property  depends  on   adhering  to 
Ihem.   We  are  not  permitted  to  lay  hold  of  parts  of  a  will 
''^'»'ch  indicate  a  probable  intent ;  and  determine  according 
|®i»)pressions  thus  derived.     It   is  necessary  that  the  will 
>'«lf  should  contain  what  the  law  has  adjudged  con>pctent 
^'Hlcnce  of  intent.     In  this  case,  it  is  probable  the  testa- 
^  may  have  intended  to  exonerate  the  personal  proper- 
ty I  but  this  intent  is  no  whore  expressed  ;  nor  can  It  ne- 
^••wily  be   inferred.     So,  also,  the  testator  may  not  have 
l**ettcd  any  personal  property,  other  than  that  bequeath- 
VoL.  VI.  44 
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A,      ed.     His  will   is  silent  in   this   respect.     There    is,   there- 

'®^®'    fore,   the  omission  of  a   material  fact,  without  which,  or 

..         wiihoiU  some  other  clear   indication,   not  contained   in  the 

r.  will,  the  law  adjudges  that  the  legacy  is  not   a  charge  on 

'"^"  '     the  land  exclusively. 

I  am   of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 


J.  Ann  M'Allister,   by  her  next  friend   Bulger,   against 

Hammond. 

^.  Case,  for  driving  a  horse  and  gig  so  negligently  and  un« 

Where  an  »«-,.,.,'  ,  ?  ,,  i  i       i  •  j 

jury  done   to  skilfully,  and  so   ignorantly  and  carelessly  governing  and 

another^ ^^    w  g"'^'"^  ^l*®  horse  and  gig,  as  lo  run  against  the  plaintiflf, 

both  direct  or  knock  her   down    and   injure  her ;  by  means   whereof  she 

imme  '^^^>^^^  ^2is  rendered  sick  and   lame  ;  and  put  to  great  expense  in 

quential,    the  procuring  surgical,  and  other  aid  and  assistance.     Plea,  not 

Earty   iniured  '^  °         ° 

01  an  election  guilty. 

eitherio bring      The  cause  was   tried  at    the  JVVir-Forfc  circuit,  Feinia- 

case  or    tres-  ' 

pass.  ry  13/A,  1824,  before  Edwards,  C.  Judge, 

the  defendant  "'  appeared  at  the  trial,  that  the  defendant  was  driving 
so  carelessly  a  gig  through  one  of  the  public  streets  of  the  city  of  AVt«- 
horse  and  gig,  York^  very  fast.  That  the  plainliflT,  a  child  under  two 
as  to  run  a-  years   of  age,   ran  into   the  street  after  some  pigs,  which 

gainst         the  .  ■  o 

plaintiff,  in  the  werc  running  to  the  opposite  side  of  the  street;  and  was 
knock  'her  ^^l^servcd  by  a  woman  at  the  window,  who,  seeing  the  gig 
down ;  where,  approach,  called    to  the  defendant  to    stop;  which  he  did 

jured,*ai[id*be-  "^^  ^'°»  ""^^^  ^^^^^  ^'*®  ^'**'^  ^^^  knocked  dowo  by  the 
came   penna-  horse  or  wheel  of  the   gig;  and  that  then  the  mother  of 

htid,  that  case  the  child  raised  the  wheel    with  her  shoulder,  and  rescued 

acUon*  ^^^^  ^'^®  ^*^'*^»  ^"^  carried  it  into  the  house,  whither  she  was 
followed  by  the   defendant,    who  said    he    look  it  for  a  pig, 
and  if  he  had  killed  it,  he  could  have  paid  for  it.     Ha  re- 
gretted the  accident ;  desliod  that  a  doctor  might  be  sen' 
«>nci  Droiniaed  to  pay  all  expenses.     He  called  the  nei 

''^''-     The  child's  knee  was  badly  id 


•»r< 
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jured  ;  and  notwithstanding  the  attendance  of  physicians, 
and  careful  nursing  to  the  time  of  the  trial,  had  assumed 
the  form  of  a  white  swelling.  The  bones  of  the  knee  had 
united,  ihe  use  of  the  joint  was  lost,  the  leg  withered,  and 
the  child  had  become  incurably  lame. 

The  plaintiff's  counsel  disclaimed  all  attempts  to  fix  an 
imputation  of  wilfulness  on  the  defendant ;  whose  counsel 
moved  for  a  nonsuit,  on  the  ground  that  the  action  should 
have  been  trespass. 

Verdict  for  the  plaintiff  for  |(700,  subject  to  the  opinion 
of  the  court,  on  the  point  made  by  the  defendant's  coun- 
sel ;  which  was  reserved  by  the  judge. 


UTICA, 
Aug.  1886. 

M'AUUUr 

T. 

fiammoncl. 


D.  Graham^  for  the  plaintiff,  said  there  is  one  distinc- 
tion which  has  never  been  departed  from  by  any  of  the 
cases  :  this  is,  that  where  the  injury  is  immediately  conse- 
quential, trespass  should  be  brought ;  but  where  it  is  re- 
motely BO,  case  is  the  proper  remedy.  The  doubt  has 
been,  where  the  damages  are  both  immediate  and  conse- 
quential. In  relation  to  such  a  state  of  facts,  the  cases 
are  various.  Sometimes  they  go  on  the  intention  with 
which  the  act  is  done  ;  at  other  times,  on  the  force  ;  and 
again,  on  the  question  whether  the  defendant  was  person- 
ally engaged  in  it.  {Huggelt  v.  Montgomery^  5  B.  ^  P. 
446,  and  the  note  to  that  case  in  the  late  ed.  Rogers  v.  /m- 
Uelon,5  B.  ^  P.  117.  Ogle  v.  Barnes,  8  T.  R.  188. 
Turner  v.  Hawkins^  IB.  ^  P.  472.)  Where  the  conse- 
quential  injury  has  been  a  sore,  or  wound,  an  action  on  the 
case  has  been  allowed  both  in  England  and  this  country. 
(Slater  v.  Baker,  2  JVils*  359.  Adams  v.  Hemmenway,  1 
Mass,  Rep.  145.)  And  it  seems  now  to  be  settled  in  this 
court,  indeed  more  clearly  so  than  in  any  other,  that 
where  immediate  and  consequential  damage  both  result 
from  the  injury,  the  party  may  elect  to  bring  either  tres- 
pass or  case.  {Blin  v.  Campbell,  14  John.  Rep.  432. 
Moran  v.  Daises,  4  Cowen^s  Rep.  412.)  The  plaintiff  may 
waive  the  immediate,  and  go  for  the  consequential  injury; 
(id.  Cro.  Jac.    122;)  making  the  latter  the  sole  cause  of 
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UTiCA,      action.     (9   Rep,    50.)     This  doctrine  is   too   well  estab- 
Avg.  18«6.    lisjied  by  precedent  to  be  now  questioned.     (4  Rep.  94.) 

M'AUisier  j)  jj  Qgderiy  contra,  said  he  should  not  go  into  the 
Hammond,  cases  on  this  subject.  They  are  all  cited  in  Percival  v. 
Hickcy^  (18  John.  257,)  where  the  court  held,  that  though 
the  injury  was  the  result  of  negligence  merely ;  yet,  being 
immediate,  the  action  should  be  trespass,  not  case*  The 
only  decision  to  the  contrary  is  Blin  v.  Campbell*  That 
case  was  cited  in  Percival  v.  Hickey ;  but  it  was  not  fol- 
lowed. It  was  decided  without  argument,  on  certiorari 
from  a  justice's  court ;  and  evidently  underwent  much 
less  consideration  than  the  more  important  case  of  Percival 
V,  Hickey.  If  that  case  be  law,  we  contend  that  it 
settles  the  question.     This  action  cannot  be  sustained. 

Graham^  in  reply,  denied  that  Percival  v.  Hickey  settled 
the  question.  This  court  merely  decided,  in  that  cause, 
that  trespass  was  preferable.  It  does  not  necessarily  fol- 
low, that  case  would  not  lie.  Beside,  in  that  case,  and  the 
cases  relied  upon  to  exclude  an  action  on  the  case,  the 
whole  damage  was  immediate.  Consequential  damage 
was  out  of  the  question. 

Curiay  per  Savage,  Chief  Justice.  It  was  once  impor- 
tant to  ascertain  whether  trespass  or  case  was  the  proper 
action.  Originally,  actions  of  trespass  involved  a  breach 
of  the  peace ;  and  besides  damages  to  the  parly,  judgment 
of  capiatur  was  entered,  upon  which  the  defendant  was  ta- 
ken, a  fine  was  imposed,  and  he  was  imprisoned  till  he 
paid  both  the  fine  and  the  damages. 

Ii  is  still  important  to  preserve  the  distinction  between 
the  actions,  on  account  of  the  costs  and  the  pleadings. 

Whether  the  one  or  the  other  action  is  proper,  has  been 
often  a  puzzling  question ;  and  decisions  have  not  been 
uniform.  The  cases  were  principally  reviewed  by  chief 
justice  Spencery  in  Percival  v.  Hickey^  (18  John.  283.) 
In  conclusion,  he  remaiks,  ''I  am  perfectly  satisfied,  from 
a  review  of  the  cases,  that  if  the  defendant  is  liable  at  all, 
this  action  is  appropriate ;  and  that  it  ought  to  have  been 
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trespass  ralher  ihan  case,  as  the  injury  was  immediate,  and 
from  gross  negligence." 

The  general  principle  established  by  this  case,  is,  that 

whether  trespass  or  case  is  the  proper  action,  depends  on  the 

fact,  whether  the  injury  was  immediate   or  consequential. 

Another  principle  is  also  recognized  ;  that  if  the  injury  is 

attributable  to  negligence,  though  it  were  immediate,  the 

party  injured  has  his  election,  either  to  treat  the  negligence 

of  the  defendant  as  the  cause  of  action,  and  declare  in  case, 

or  to  consider  the  act  itself  as  the  injury,  and  to  declare  in 

IrevpaBB,  as  in  BUn  v.  CampbelU  (14  John.  432.)     There 

this  court  held  case  the  proper  action  for  carelessly  firing  a 

pistol,  and  wounding  the  plaintiff's  leg.     And  had  trespass 

been  brought  in  that  case,  the  court  say  they  would  also 

have  considered  it  appropriate. 

la  Boroe  cases  either  action  may  be  maintained  ;  as  where 
^bere  is  both  an  immediate  and  ulso  a  consequential  in- 
jury. 

^Vbether  the  act  complained  of  was  accompanied  with 
force;  whether  it  was  wilfully  done;  whether  by  the  de- 
fondant  himself,  or  through  the  agency  of  another ;  whether 
^neacl  done  was  lawful;   these  have  ail  been  attempted 
^^  <!fiima  by  which  to  determine  the  form  of  the  action ; 
■*^*  bave  all  been  abandoned.     (5  B.  <^  P.  note.     1  Com. 
'^g^t^  Day's  ed.  234,  uhere  all  the  learnings  and  all  the 
^^9ti  on  this  question  are  collected.)     There  is  in  the  last 
T^ki  at  page  244,  an  ingenious  argument  in  favor  of  the 
^.^differcnt  use  of  the  two  actions  at  all  events.     We  have 
^y^^  authority  of  Lord  ElUnhoroughy  for  saying,    "  It  may 
*"^^vrisc  be  worthy  of  consideration,  whether  in  those  in- 
'^^ncc8  where  trespass  may  be  maintained,  the  party  may 
^ot  waive  the  trespass,  and  proceed  for  the  tort,"  (3  Campb. 
^^,)  as  you  may  bring  trover  for  goods  taken  tortiously. 
(5  tVUs.  336.) 

In  this  case,  the  injury  was  occasioned  by  the  negligence 
^  the  defendant.  The  damages  were  partly  immediate, 
"^t  principally  consequential. 

I  consider  the  case  of  Blin  v.  CampbeUy  as  recognized  and 
^blished  by  Perdval  v.  Ukkey ;  although  in  the  latter 


UTICA, 
Aui^.  18S6. 


M'AllUter 

v. 
Hftiniiiond. 


S46 


CASES  IN  THE   SUPREME  COURT 


XJTICA, 
Aug.  1826. 

Gallager 

▼. 
Brunei. 


case,  trespass  was  adjudged  the  proper  action  rather  than 
case.  The  courts  of  king's  bench  and  common  pleas  in 
England^  certainly  do  not  think  alike  on  that  point ;  but  in 
the  decisions  of  this  court,  there  is  no  discrepancy.  In  Per^ 
cival  V.  Hickeyy  the  whole  injury  was  immediate  ;  the  de- 
struction of  the  plaintiff's  vessel.  In  the  case  of  Blin  v. 
Campbell^  it  was,  as  in  this  case,  partly  immediate  and  partly 
consequential. 

Besides,  the  action  on  the  case  is  altogether  the  most  fa- 
vorable to  the  defendant.  He  can  make  any  defence,  with- 
out the  technicality  of  special  pleading,  and  the  plaintiff  must 
recover  a  larger  sum  than  in  trespass,  in  order  to  carry 
costs.  She  has,  therefore,  in  this  instance,  selected  that 
form  of  action  most  unfavorable  to  herself;  and  there  can- 
not be  a  doubt  but  this  recovery  may  be  pleaded  in  bar  to 
an  action  of  trespass,  should  it  be  hereafter  brought  for  the 
same  injury. 

In  my  opinion,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiflT. 


Gallager  and  Mason  against  Brukel. 

On  demurrer  to  the  declaration.  The  first  count  stated, 
lies  for  a  faSe  ^^^^^  on  the  9/A  of  ^prily  1823,  Castro  <^  Henriques  pro- 
affimiaiion  as  posed  to  purchase  of  the  plaintiffs  a  quantity  of  cotton^ 
a  third  person,  at  a  certain  price  ;  part  to  be  paid  in  cash,  and  part  to  be 

D&int*ff^^  'n-  ^^^"•'^^  ^y  ^'*®  promissory  note  of  the  purchasers  endors- 
duced  to  sell  ed  by  the  defendant,  at  4  months :  that  C.  &  H.  were 
is"hsreby"in.  ^^^^^  unable  to  pay  for  the  cotton ;  and  the  plaintiffs  there- 

jured  ;        but 

not  on  the  ground  cf  a  parol  promise  to  endorse  for  the  third  person,  by  which  tlie  plain- 

tifT  is  led  to  the  sale  ;  though  the  defendant  know  that  such  third  person  is  insolvent  at  the 

time. 

To  warrant  an  action  for  a  deceitful  representation,  it  must  asset t  a  fact  or  facts  as  exist- 
ing in  the  present  tense.  A  promise  to  pay,  though  accompanied,  at  the  time,  with  an  in- 
tention not  to  perform,  is  not  such  a  representation  as  can  be  made  the  ground  of  an  actioo 
at  law.    The  party  should  sue  upon  the  promise  ;  and  if  this  be  void,  he  has  no  remeil^. 

In  assumpsit  on  a  promise  to  indorse  the  note  of  another,  the  declaration  should  aver  that 
a  note  was  drawn  and  tendered  for  endorsement. 

A  sale  ofgoods  to  A.,  on  the  request  of  B.,  is  a  good  consideration  for  B.'s  promise  to  pay 
Ibr  them.  Bat  the  promise  being  collateral,  should  be  in  writing  ;  otherwise,  it  is  roid  by 
the  statate  of  fhiuds. 
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fore  unwilling  (o  sell  all,  or  any  part,  on   iheir  sole  credil ; 
and  the  defendani  knew  ihi?.     Yel,  contriving  and  intend- 
ing (0  injure   and  defraud   the   plaintifTs;  ond   to   induce 
them  to  sell  and  deliver  the  cotton  to  C  <$*  H, ;  and  there- 
by subject  the  plaintifls  to  the  loss  of  the  balance  due  after 
the  cash  payment,  the  defendant  falsely  and  deceitfully  rep- 
resented and  held  out  to  the  plaintifls,  that  he,  the  defend- 
ant, was  willing  to  endorse  the  proposed  note;  and  with  the 
like  intent,   &c.  falsely,  fraudulently  and  deceitfully  en- 
couraged and  induced  the  plaintifls  to  sell  and  deliver  the 
couon.    Tlial  they  did  sell   and   deliver  it,  in  confidence 
of  such  false,  fraudulent  and  deceitful  representation,  &c  : 
when,  in  truth,  the  defendant   was  then  not  willing,  and 
did  not  mean  or  intend  to  endorse  the  note,  or  make  liiin- 
eelf  responsible ;  nor  did  he  then,  nor  had  he  at  nny  time 
since  endorsed,  or  made   himself  legally  responsible.     By 
means  whereof  the  plaintifls  lost  the  cotton  and  the  price. 

The  second  count  averred,  that  C  <^  //.  were  in  bad 
credit  and  unfit  to  be  trusted,  at  the  time  of  the  sale.  But 
the  defendant,  well  knowing  this;  and  contriving  and  in- 
lendingto  defraud  and  injure  the  plaintiffs,  and  wrongful- 
ly &Hd deceitfully  to  enable  C.  <^  //•  to  obtain  the  posses- 
sion of  the  cotton,  and  convert  it  to  their  own  use,  without 
P'^J^ihe  plaintifls  for  it ;  falsely,  fraudiilenily  and  de- 
cciifully  represented  to  the  plaintifHi,  and  gave  them  to 
"oderstand  and  believe,  that,  in  case  they  would  sell  the 
cotton  to  C.  &  IL.  the  defendant  would  become  answera- 
'®^oihe  plaintiff^?,  for  so  much  as  should  be  unpaid,  by 
^^^^orsing  the  note  or  notes  of  C.  ^  IL,  &c.  ;  that  without 
*"^"  ^^presentation,  they  would  not  have  sold  the  cotton, 
(In  other  respects^  tkU  count  ttas  substantially  the  same 

^^'Jeral  demurrer  and  joinder. 

^*  1),  Colden^  in  support  of  the  demurrer.     There  is  no 

**'«nnent  that  the  defendant  was   ever  required  to  perform. 

.  ^«»  admitting  him  to  be  bound,  his  obligation  was  condi- 

"onal ;  and  he  cannot  be  made  liable,  till  a  note  was  drawn 

^^  tendered  for  endorsement. 
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There  was  no  consideration  for  the  promise  of  the  de- 
fendant ;  and  if  otherwise,  it  is  a  fatal  objection  that  there 
was  no  note  in  writing,  to  take  the  case  out  {of  the  statute 
of  frauds.  The  declaration  is  on  an  assumpsit ;  and  it  is 
evident,  from  its  language  taken  together,  that  there  was 
no  note  in  writing;  because  it  complains  that  the  defend- 
ant never  would  render  himself  responsible  in  any  way. 
This  promise  was  collateral ;  and  it  is  directly  within  the 
first  class  of  promises  enumerated  by  Kenty  C.  J.,  in 
Leonard  v.  Vredenburgh^  (8  John.  Rep.  39,)  which  have 
always  been  hoUlen  to  be  within  the  statute  of  frauds,  and 
void. 

The  action  cannot  be  sustained  as  one  in  nature  of  an 
action  of  deceit.  I  am  awnre  that  actions  have  been  sanc- 
tioned on  fraudulent  misrepresentations  as  to  the  credit  of 
another,  by  which  vendors  have  suffered  an  injury.  But 
these  representations  were  always  of  an  existing  fact; 
that  the  vendee  t>  worthy  to  be  trusted  ;  not  a  mere 
promise  to  pay,  grounded  on  that  fact.  Besides;  two 
things  must  concur  to  maintain  the  action.  The  defend- 
ant must  not  only  know,  or  have  strong  reason  to  believe, 
that  what  he  says  is  false  ;  but  the  plaintiff  must  be  ignor- 
ant that  the  vendee  is  unworthy  of  credit.  Here  the 
plaintiffs  themselves  nver,  that  they  knew  the  vendee  was 
not  worthy  to  be  trusted  ;  and  reposed  on  the  promise  of 
the  defendant.  They  could  nut  be  deceived.  They  do  not 
pretend  to  have  been  deceived. 


P.  W.  Radcliff  and  G.  Griffin^  contra.  The  action  is 
for  the  deceit ;  and  no  averment  of  consideration  is  necessa- 
ry. But  for  the  fraud,  no  sale  at  all  would  have  been  made. 
The  principle  of  the  action  is  well  established.  (6  John. 
181.  13  id.  224.  id.  325, 395.  1  id.  414.  3  Ld.  Raynu 
31.  1  Campb.  4.  3  T.  jR.  51.  3  Bulstr.  95.  Com. 
Dig.  Jtction  on  the  case  for  a  deceit^  (Jl.  1.)  IS  Ves.  134. 
S  Ves.  ^  Bea.  112.) 

But  we  are  told  the  representation  here  was  promisso- 
ry ;  that  it  was  in  the  future  tense.  Now,  is  there  any 
difference  between  a  false  representation,  and  a  false  prom- 
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itel  The  moral  demerit  is  the  same.  Knowing  that  A.  is 
not  Inist  worthy,  we,  witli  intention  to  decoy  our  neiglibor 
into  raise  confidence.  Bay,  "we  will  endorse  hiti  note."  Is 
Dol  this  the  strongesl  represenlaiion  1  la  it  not  more  likely 
Id  deceive  than  any  other  mode  of  representation  1  Can 
any  man  cheat  with  impunity,  because  he  does  not  do  it  in 
vriiingl  If  a  man  make  an  honest  promise,  that  is  quite 
aiiollicr  affair. 

But  if  here  be  a  promise  alleged,  the  court  are  to  suppose 
ih&iii  was  in  writing.  The  objeciion  must  be  made  on 
ihctiinl.  It  cannot  arise  upon  demurrer.  (1  Sound.  276, 
a.  writ  (2).    15  John.  436,  per  Spencer,  J.) 

Citdtn,  in  reply.     The  plaintiff  cannot  be  permitted,  in 

tbijiraj,  to  turn  a  mere  promise  into  a  tort.     The  propo- 

■itioB  laid  down  in  the  opening,  llint  to  warrant  an  action, 

tbe  deceit  muet  refer  to  present  existing  circumstances,  is 

■Kit  tnaweted   by  a  single  authority  cited;  nor  can  it  be 

lUveitd  by  authority  or  principle.     We  are   referred  (o 

'fie  old  case  of  Paaley  v.  Freeman,  (3  T.  R.  51.)     There 

"  *'oi,  at  first,  very  seriously  doubted   whether  fraudulent 

^'OfAa  of  the   present   tentie,   asserting   an  existing   fact, 

^'ou\d  eoBiain  the  action.     And  it  lias  not  been,  without  b 

?'^^Udi1  constant  struggle,  thai  even  this  case  bos  been 

'"siaiugj^    f^ie  £gge  uujy  Ij^  likened  to  one  in  the  crimi- 

"^^  lav,  relative  to  obtaining  goods  upon  false  pretences. 

^   inere  promise  was  never  held  to  sustain   an  indictment. 

'•e  (Helence  must  be  of  an  existing  fact.     It  may  as  well 

Averred  that  a  parol  promise,  by  an  executor,  to  pay  bis 

J^'sintoi'a  debt,  is  a  false  affirmation ;  and  that,  therefore, 

'^  should  be  answerable  for  a  deceit.     Is  it  competent  to 

^-^1  (bat  at  the  time  of  the  promise,  the  defendant  did  not 

"^0  to  perform? 

^'o  tnan  readin'g  this  declaration,  can  doubt  thai  this 

"^ise  was  by  parol.     The  language  of  pleading  must  be 

"''Cniood  in  the  same  sense  as  that  used  in  common  con- 

''*%lion,  where  no  technical  words  are  in  question. 

,  ^Ut,  if  the  court  are  to  suppose  the  contract  was  in  wri- 

^K>  we  then  uk,  where  is  the  consideration  for  the  prom- 

VoL.  VI.  45 
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UTiCA,      186 1   That  should  have  been  shown  in  pleading.     (Rob.  on 
Aug.  1826.    jprauds,  207,  8,  ch.  3,  pt.  6.) 

V.  Curia,  per  Woodworth,  J.     The  ground  of  complaint 

Brunei.  jg^  ^^^^^  ^j^^  defendant  fraudulently  and  deceitfully  repre- 
sented and  held  out  to  the  plaintiffs,  that  the  defendant 
was  willing  to,  and  would  endorse  the  note  of  Castro  ^ 
HenriqueSf  in  case  the  plaintiffs  should  sell  and  deliver  the 
cotton  ;  but  that  in  fact  he  was  not  willing,  and  did  not 
intend,  nor  has  he  endorsed  the  note,  whereby  the  plain- 
'^  tiffs  are  injured.     The  second  count  alleges  that  Castro  ^ 

Henriques  were,  at  the  time  of  the  purchase,  in  bad  credit, 
which  the  defendant  knew  ;  that  intending  to  defraud  the 
plaintiffs,  and  enable  Castro  ^  Henriques  to  obtain  pos- 
session of  the  cotton,  he  represented,  that  if  the  plaintiffs 
would  sell  and  deliver,  he  would  become  answerable  by 
endorsing  for  the  purchasers  ;  that  the  plaintifis  did  sell 
and  deliver  the  cotton  ;  that  the  defendant  did  not  intend, 
nor  has  he  made  himself  answerable,  or  paid ;  nor  has  any 
other  person  paid  and  satisfied  the  plaintiffs,  whereby  tbey 
were  deceived,  and  have  sustained  damage. 

The  declaration  is  bad  in  substance ;  because  it  doea 
not  aver  that  Castro  <^  Henriques  ever  made  a  note,  which 
the  defendant  was  required  to  endorse.  The  security  to 
be  given  was  the  defendant's  endorsement.  The  unwilling* 
DOSS  to  endorse  refers  to  the  time  the  assurance  was  made. 
If,  however,  it  continued,  it  does  not  prove  the  essential 
fact,  that  he  actually  refused  when  required.  As  to  the 
allegation  that  he  never  has  endorsed  ;  non  constat  that  a 
note  was  ever  presented  for  that  purpose. 

But  as  a  decision  upon  this  point  alone,  would  be  mere- 
ly a  postponement  of  the  important  question  arising  in  this 
cause,  I  will  consider  that  also. 

The  attempt  here  is,  to  sustain  the  action,  not  on  a  con- 
tract, which,  if  in  writing,  might  perhaps  be  obligatory ; 
but  on  a  deceitful  representation.  If  the  promise  was  in 
writing,  I  perceive  no  objection  to  its  validity,  inasmuch 
as  a  good  consideration  is  stated,  viz.  that  if  the  plaintiffs 
would  sell  and  deliver,  the  defendant  would  endorse.     If, 
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then,  there  is  a  binding  contract  existing  between  the  par-  utica, 
lies,  and  on  which  the  defendant  is  liable,  I  apprehend  it  is  ^^'  ^^^ 
not  competent  for  the  plaintiffs  to  say  they  have  an  elec- 
tion to  turn  this  into  an  action  for  deceit,  and  recover  in 
that  form,  unless  the  case  is  such  as  to  render  the  party  lia- 
ble, not  only  on  the  contract ;  but,  in  addition,  contains  facts 
sufficient  to  sustain  an  action  for  deceit.  For  example, 
suppose  ^.  represents  J?,  to  be  solvent,  knowing  it  to  be 
false,  whereby  B.  obtains  credit;  but  notwithstanding  this 
representation,  the  seller  takes  from  j9.  his  written  stipula- 
tion to  guaranty  the  payment.  In  this  case,  I  perceive  no 
objection  to  a  creditor's  election  of  the  remedy.  The  fraud- 
ulent representation  of  solvency  would  sustain  the  action 
for  deceit.  The  written  guaranty  would  support  an  action 
on  the  contract.  It  seems,  therefore,  immaterial  here, 
whethei^the  plaintiffs  have  or  have  not  a  demand  which 
may  be  enforced  in  a  different  form.  The  question  is,  will 
the  facts  stated  sustain  an  action  for  deceit  J 

After  attentive  consideration,  I  am  inclined  to  think  the 
plaintifis  are  not  entitled  to  recover.  However  reprehen- 
sible the  conduct  of  the  defendant  may  appear  in  a  moral 
point  of  view,  we  cannot  deny  to  him  the  protection  of  the 
common  law ;  which  does  not  reach  cases  of  imperfect  ob- 
ligation. If  this  be  an  attempt  on  the  part  of  the  plaintil|^ 
to  get  rid  of  the  statute  of  frauds,  I  can  only  say,  the  oc- 
casion justified  the  experiment,  and  calls  for  a  patient  and 
critical  examination. 

If  this  case  is  stripped  of  the  general  allegations  in  the 
declaration,  of  fraud  and  deceit,  it  appears  to  me  that  the 
gravamen  is  nothing  more,  than  that  the  defendant  encour- 
aged the  plaintiffs  to  sell  to  Castro  and  Henriques;  and, 
as  surety,  promised  to  endorse  their  notes.  The  inten- 
tion of  the  party  not  to  fulfil,  has  not,  I  believe,  ever  been 
considered  among  the  fraudulent  acts,  which,  in  judgment 
of  law,  render  a  party  liable.  The  maker  of  a  promissory 
note  may  not,  at  the  time,  intend  to  make  payment.  On 
this  note,  the  plaintiff  may  declare  that  the  defendant  in- 
tended to  deceive  and  defraud ;  but  it  is  mere  matter  of 
form,  sanctioned  by  precedent  in  pleading.    The  maker 
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ciefl  of  fraud,  for  which  the  law  gives  redress ;  falsehood 
as  to  an  existing  fact.  If,  os  BuUery  J.  observes,  every 
deceit  includes  a  lie,  it  follows,  that  the  representation, 
and  promise  of  the  defendant  are  not  comprised  within  the 
legal  acceptation  of  that  term.  The  test  of  a  lie  is,  that 
the  fact  asserted  is  not  true  at  the  time ;  which  cannot  be 
predicated  of  the  facts  in  this  case ;  for,  although  the  de- 
fendant promised  with  the  intent  not  to  perform,  it  was  not 
then  false,  nor  could  it  be.  It  referred  to  an  act  to  be  done 
mfuturo.  Until  the  defendant  had  refused  to  endorse,  it 
could  not  be  said  he  had  violated  his  promise. 

The  case  of  Thompson  v.  Band,  (1  Campb,  4,)  was  this : 
the  plaintiflT  attempted  to  recover  in  assumpsit,  for  services 
rendered  to  a  third  person.  It  was  not  denied  that  the 
defendant  had  solicited  the  plaintiff;  and  promised  to  see 
him  paid  ;  but  it  was  a  collateral  undertaking,  and  not  in 
writing.  It  was  held,  that  the  action  could  not  be  sus- 
tained on  this  ground.  But,  as  the  defendant  had  made  a 
representation  to  the  plaintifT,  that  he  had  authority  from 
Mr.  SheridanU  committee,  which  turned  out  to  be  false. 
Lord  ElUnborough  observed  that  an  action  might  be  brought 
for  the  deceitful  representation.  This  remark  proceeded 
on  the  same  ground  as  Pasley  v.  Freeman ;  that  there  was 
a  false  representation  of  a  fact. 

The  case  of  Eyre  v.  Dunsford^  (I  EasU  318,)  cited  by 
the  plaintiffs'  counsel,  was  decided  on  the  same  ground. 
There  was  a  material  suppression  of  the  truth  ;  for  which 
the  defendant  was  held  liable.  The  case  of  Haycraft  v. 
Creoay,  (2  East^  92,)  turned  on  the  ground  that  the  rep- 
resentation was  made  bona  fide^  and  with  the  belief  of  its 
truth.  It  has  no  bearing  on  this  cause.  In  Clifford  v. 
Brooke,  (13  Fes.  131,)  the  lord  chancellor  puts  the  right 
to  recover  for  a  deceit,  expressly  on  the  falsehood  of  the 
fact  alleged.  He  observes,  "there  must  be  knowledge 
at  the  time.  That  is  the  sound  principle ;  that  the  de- 
fendant knowing  the  person  to  be  dishonest,  insolvent  and 
unworthy  of  trust,  made  the  representation ;  and  tfuit  is 
the  subject  of  an  action,  or  of  a  bill  in  equity.^^  In  the 
case  of  Upton  v.    VaUy  (6  John.   181,)  there  was  also  a 
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UTicA,      recommendalion  of  a  person,  as  good,  when  the  defendant 

Aug.  1826.    j^ne^  \^Q  ^as  insolvent.     The  doctrine  of  Pasley  v,  jFrce- 

Andrews      ^^^  ^^^  approved,  without  a  suggestion  that  the  action 

^*  could  be  maintained,  when  there  was  not  knowledge  of  the 

falsehood  at  the   time.     The  cases  in   13  John.  224,  325, 

395,  hold  the  same  doctrine. 

I  am  of  opinion  that  the  defendant  is  entitled  to  judg- 
ment. 

Judgment  for  the  defendant. 


Andrews  against  Kneeland< 


Onasaleby  ASSUMPSIT  on  a  warranty,  (hat  certain  cotton,  sold  by 
sample,     the  ^^e  defendant  to  the  plaintiff,  should  be  of  like  goodness 

Yendor  u  res-         ,  ,.  .  ,  !  ,  ,  .,  •      i  •     i  • 

ponsible,  that  &nd  quality  With  certain  samples  exhibited  :  tried  at  the 
the  w^odU^*'^^"''^^''*^  circuit,  January  1th,  1824,  before  Edwards,  C. 

ty     shall    be  Judge. 

Syto^thesani-  ^^  ^^^^  ^'^^^'^  ^*  ^^^  proved  that  the  plaintiff,  who  was  a 
pte-  merchant  residing  in   Boston,  on  the  20th  of  September^ 

broker  haying  1S21,  purchased  of  Sniidt,  the  defendant's  broker,  124 
ffoo?'^  %i***^  square  bales  of  cotton,  by  sample ;  the  defendant  and  the 
any  express  broker  residing  in  the  city  of  JVeu^-ForA:,  where  tiie  sale 
tT^the'^modcJ  ^'^'^  place.  That  the  defendant  consummated  the  sale  by 
may  sell  by  taking  a  note,  in  person,  at  his  store  in  the  city.  The  bro- 
with  warron-  ^'^^  swore  that  he  had  no  authority  to  warrant;  but  acted 
^^*  ^ .      1      &8  broker  for  the  defendant  in  selling:  a  lar^^e  quantity  of 

Anditmakes  ri-ii*  .  oi  -f 

DO   difference  cotton,  of  which  the  cotton  in  question  was  a  part. 
Si'wit  ^^  *"'      '^  appeared  not  to  be  the  general  practice,  in  the  city  of 
whether    the  JWtD-Forfc,  to  sell  cotton  by  sample,  though  this  was  some- 
SSr^    S^  times  done. 

same  city  with 

him,  or  reside  abroad. 

The  authority  of  a  broker  is  not  always  confined  to  the  power  which  the  principal  in- 
tends to  confer  on  him ;  but  may  extend  to  that  with  which  he  is  apparently  clothed  in 
remct  to  the  subject  matter  of  the  sale. 

The  principal  is  bound  by  the  acts  of  a  general  agent,  provided  they  are  within  the  scope 
of  his  authority.  But  an  agent  constituted  for  a  particular  purpose,  and  under  a  limited 
and  circumscribed  power,  eannot  bind  his  principal  by  an  act  beyond  his  authority. 

Where  an  agent,  for  the  purpose  of  a  single  act,  is  not  limited  as  to  the  manner  of  doing 
iif  the  principal  may  be  bound  by  his  acts,  though  exceeding  the  authority  intended  to  be 
given. 
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The  collon  turned   out  to  be  much  inferior  to  the  sam- 
ples. 

The  judge  charged  the  jury,  that  tlie  question  whether 
there  had  been  a  warranty,  depended  not  only  on  whether 
Smdi  had  made  a   warranty ;    but  whether  he  had  any 
aulhqrity  to  make  one.     That  unless  the  defendant  had  in 
some  way  delegated  that  authority  to  the  broker,  the  de- 
fendant could  not  be  responsible.     That  if  the  practice  in 
wVeic-Forik  for  rotlon  brokers  to  warrant  on  their  sales  were 
univeTBal,  authority  to  warrant  might  be  implied  from  this 
cucumslance.     He  drew  a   distinction   between   general 
agenis  who  may  bind  their  principals  by  warranty  without 
express  authority,   and   special   agents  who  have  not  this 
power;  also  between  agents  residing  abroad,  or  near  their 
priocipal;  and  charged  that  Smidty  living  near  his  princi- 
pal, was  to  be  deemed  a  special  agent;  and  had  no  autho- 
rity to  warrant,  unless  expressly  delegated ;  that  a  power 
to  lelldid  not  imply  a  power  to  warrant ;  and  that  the  de« 
fendftnt  was  not  bound  by  a  sale  by  sample,   unless  he 
Iniewihat  the  sale  was  thus  made  when   it  wasconsum- 
tnaledby  his  acceptance  of  the  plaintiff's  note. 

The  plaintiflT  excepted  to  this  charge.  The  jury  found 
for  the  plaintiff  six  cents  damages. 

A  motion  was  now  mad^,  in  behalf  of  the  plaintiff,  for  a 
nenr  trial.  The  motion  was  founded  on  the  bill  of  excep- 
tions. 


UTICA, 
Aug.  1896. 

Andrews 

T. 

KoeeUnd. 


C-  Griffiny  for  the  plaintiff.  Every  sale  by  sample  is  a 
warranty  that  the  btilk  shall  correspond  with  the  specimen 
exhibited.  {Oneida  Manuf,  So.  v.  Lawrence^  4  Coxoen, 
^^^•)  A  power  of  sale  implies  a  power  to  warrant.  {Pal. 
^*%'.  m.  3  T.  R.  757.  4  id.  177.  6  Esp.  Rep.  75. 
2  Cmpb,  55.)  This  is  uniformly  so,  except  in  the  sale  of 
"^  where  there  must  be  a  written  power  produced  ;  (5 
J^58;)  or  where  there  is  a  fraudulent  misrepresenta- 
^^i  which  is  dehors  the  authority.  (7  id.  390.)  I  am 
^  aware  of  any  distinction  between  domestic  and  foreign 
principals :  nor  do  I  find  any  authority  to  support  the 
judge  in  saying  that  an  express  delegation  of  authority 
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Andrews 

V. 

Kneeland. 


was  necessary  in  Uiis  case.  Colden,  senaiory  in  PerkSm  v. 
The  Wash.  Ins.  Co.,  (4  Coioen,  660,  &c.,)  Runquitt  v. 
Dhchelly  (3  Esp.  Rep,  64,)  and  Thompson^  J.  in  7%«  MonU 
Allegre^  (9  Wheat,  644,)  will  be  found  to  have  laid  down 
the  true  doctrine  on  the  subject. 


H.  W*  Warner,  contra.     The  distinction  drawn  by  the 
judge  between  a  general  and  special  agent,  was  clearly 
law ;  and   what  he  said  about  the  difference  between  do« 
mcsiic  and  foreign  principals,  was  altogether  unnecessary 
to  the   case ;    because,  let  tlie  principal  reside  where  he 
would,   here   was   no  more  than  a  special  agency.     The 
judge  did  not  charge  that  there  must  be  an  express  delega- 
tion of  authority.     He  admitted  that  an  implied  one  was 
sufficient.     We,  however,  insist  that  express  authority  was 
necessary ;  Smidt  being  a  special  agent.    Where  an  agent 
is  employed  in  business  of  a  particular  kind,  with  power 
to  transact  the  whole,  it  is  evidence  that  the  principal  is 
willing  he  should  do  every  thing  ordinarily  incidental  to 
that  branch  of  business.     But  it  is  far  otherwise  as  to  a 
special  agency.     This  is  admitted  as  to  lands ;    and  tba 
same  reason  exists  in  the  case  of  goods.     In  both  cases  the 
vendee  must  derive  his  title  under  the  power.     It  is  in  bu- 
siness as  in  logic ;  a  general  agent  gives  you  a  general  re- 
sult.   A  series  of  instances  is  a  good  indication  of  his  pow- 
er.    This  may  be  trusted  to ;  and  what  is  apparently  co- 
extensive  with  his  power,  shall  not  be  deemed  to  go  be- 
yond it.    Not  so  of  a  single  instance.     There  the  evidence 
of  the  power  must  be  special.     It  does  not  follow  as  an  in- 
ference.   But  in   the  case  of  a  general  agent,  no  farther 
evidence  need  be  given  than  the  fact  of  the  general  power. 
{Paley  on  Agency,  162,   163,   164,  166.     15  Eoit,  408.) 
The  cases  cited  against  us  are  either  exceptions  to  the  rule 
that  the  power  of  a  special  agent  must  be  shown,  founded 
on  usage,  as  in  the  instance  of  a  servant  selling  a  horse  in 
2  Campb.  55 ;  or  where  a  knowledge  or  recognition  of  the 
act  by  the  principal,  was  to  be  inferred.    Such  is  the  case 
of  Runqwst  v.  Ditchell. 
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B.  D.  Ogden^  in  reply,  said  a  man  is  to  be  deemed  a 
fpecial  agent  only  when  a  power  is  given,  and  he  is  re- 
stricted to  exercise  it  in  a  particular  way.  But  if  a  power 
be  given  as  in  fiiis  case,  to  sell  generally,  and  there  be  no 
express  prohibition  against  a  warranty,  the  agency  is  to  be 
deemed  general.  This  is  the  import  of  the  English  cases 
cited.  And  this  distinction  is  expressly  sanctioned  in  Hicks 
T.  Hankmj  (4  £sp.  Rep.  114.)  That  case  turned  upon  the 
distinction.  T^e  character  of  a  special  agent  docs  not  de- 
pend on  the  number  of  acts  he  has  power  to  do. 

Usage  has  nothing  to  do  with  the  question* 


UttCA, 

Aug.  1886. 

Andrews 
Kneeland. 


Curia,  per  Savage,  Ch.  J.  The  sale  in  this  case  was 
clearly  a  sale  by  sample.  There  could  be  no  other,  occord- 
ing  to  the  weight  of  the  testimony.  That,  however,  is  a 
qaestion  of  fact. 

It  has  been  deliberately  settled  by  this  court,  in  the  case 
of  The  Oneida  Manuf.  So,  v.  Lawrence^  (4  Cowen,  440,) 
that  in  case  of  sale  by  sample,  the  vendor  is  responsible, 
that  the  bulk  of  the  commodity  shall  be  equal  in  quality  to 
the  sample. 

It  is  only  necessary  to  inquire  whether  the  judge  correct- 
ly charged  the  jury  as  to  the  power  of  the  agent. 

The  difference  between  a  general  and  a  special  agent 
is  well  understood.  The  principal  is  bound  by  the  acts 
of  a  general  agent,  provided  they  are  within  the  scope  of 
hit  authority.  But  an  agent  constituted  for  a  particular 
purpose,  and  under  a  limited  and  circumscribed  power, 
cannot  bind  his  principal  by  any  act  beyond  his  authority. 
(I  Livenn.  107-8.)  Thus  in  Batty  v.  Carswell,  (2  John. 
48,)  the  authority  was  limited  to  a  single  act,  to  be  per- 
formed in  a  particular  manner.  The  authority  was  to  ex- 
ecute a  note  for  j(250,  payable  in  six  months.  The  agent 
gave  a  note  payable  in  60  days.  This  court  held  the  prin- 
cipal not  bound.  But  where  the  agent  is  not  limited  as 
to  the  manner  of  doing  a  particular  act,  the  principal  may 
be  bound  by  his  acts,  though  exceeding  the  authority  in- 
tended to  be  given  to  him.  Thus,  in  the  case  of  Fenn  v. 
Harriion,  (3  T.  R.  757.  4    id.  177,)  the  fact  at  firet  ap- 
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peared  to  be,  that  the  defendants  had  instructed  their  agent 
to  get  the  bill  discounted  ;  but  charged  him  not  to  endorse 
it*  He,  however,  did  endorse  it ;  and  thougli  Lord  jKm- 
yon  was  inclined  to  hold  (he  defendants  responsible ;  yet 
the  rest  of  the  court  ruled  otherwise;  and  granted  a  new 
trial.  Upon  the  next  trial,  it  appeared  that  the  defendants 
desired  their  special  agent  to  get  the  bill  discounted,  with- 
out restricting  his  power  to  endorse.  The  plaintiff  had  a 
verdict,  which  the  court  refused  to  set  aside,  OQ  the  ground 
that,  as  the  defendants  had  authorized  the  agent  to  get  the 
bill  discounted,  without  restraining  his  authority  as  to  the 
n)ode  of  doing  it,  they  were  bound  by  his  acts. 

The  authority  of  a  broker  to  bind  his  principal,  is  not, 
in  all  cases,  confined  to  the  power  which  (he  principal  in- 
tended to  confer  on  him.  The  interests  of  the  mercantile 
world  require  that  he  should  bind  his  principal  within  the 
limits  of  the  authority  with  which  he  has  been  apparent- 
ly clothed  in  respect  to  the  subject  matter  of  the  sale. 
{Lang  on  Sales,  233.     15  East,  38.) 

In  the  case  of  The  Monte  Megre,  (9  Wheat.  644,) 
Thompson,  justice,  says,  *'A  merchant  who  employs  a 
broker  to  sell  his  goods,  knows,  or  is  presumed  to  know, 
the  state  and  condition  of  the  article  he  offers  for  sale. 
And  if  the  nature  or  situation  of  the  property  is  such,  that 
it  cannot  be  conveniently  examined  in  bulk,  he  has  a  righf, 
and  it  is  for  the  convenience  of  trade,  that  he  should  be 
permitted  to  select  a  portion,  and  exhibit  it  as  a  specimen, 
or  sample  of  the  whole ;  and  that  he  should  be  held  re- 
sponsible for  the  truth  of  such  repr  esentation.  The  bro- 
ker is  his  special  agent,  for  this  purpose  ;  and  goes  into  the 
market  clothed  with  authority  to  bind  his  principal.  In 
such  cases,  if  the  article  does  not  correspond  with  the 
sample,  the  injured  purchaser  knows  where  to  look  for 
redress ;  and  the  owner  is  justly  chargeable  with  the  loss, 
as  he  was  bound  to  know  the  condition  of  his  own  prop- 
erty, and  to  send  out  a  fair  sample,  if  he  undertook  to  sell 
in  that  way."  This  doctrine  is  supported  by  abundant  au- 
thority;   and  decides  that   the   broker  had  power  to  sell 
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by  sample ;  and  that  a  sale  by  sample  is  a  warranty  that 
the  bulk  shall  correspond  with  the  sample. 

In  this  case,  it  is  not  denied  that  the  defendant  employ- 
ed the  broker  to  sell  the  cotton  in  queslion.  His  employ- 
ment was  a  general  one.  There  was  no  restriction  as  to 
the  mode  of  sale,  whether  by  sample  or  otherwise.  He 
had  authority  to  sell  as  cotton  was  sold  in  the  due  course 
of  business.  It  appears  that  the  most  usual  sales  of  cot- 
Con  were  by  inspecting  the  bulk ;  but  that  it  was  unusual 
to  sell  by  sample.  The  broker,  no  doubt,  however,  had 
authority  to  sell  by  sample,  if  he  thought  proper ;  and,  as 
a  sale  by  sample  is  of  itself  a  warranty  that  the  bulk  cor- 
responds with  the  sample,  he  was  authorized,  by  virtue  of 
his  employment,  unrestricted  in  the  mode  to  be  adopted 
by  him,  to  bind  his  principal  by  such  a  sale. 

Whether  the  principal  and  broker  reside  near  each  other, 
or  far  distant,  seems  to  me  not  material ;  as,  in  this  case, 
there  was  no  reference  to  the  principal,  except  as  to  the 
mode  of  payment. 

The  cases  of  Jftxon  v.  Hyserotty  (5  John,  58,)  and  Gftfr- 
$an  V.  Colly   (7  id,  S93,)   contain   nothing   opposed   to   the 
principles  I  have  advanced.     Here  there  were  no  written 
inBtructions  communicated  to  the  party  ;  nor  any  fraud. 
A  new  trial  must  be  granted. 


UTICA, 
Aug.  I8i6. 


Andrews 

T. 

KnecUnd. 


New  trial  granted. 
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^^"^^^^^  Every  against  Merwin. 

Merwin.  On  motion   to    set   aside    the  report   of  referees.      The 

cles  declared  copY  ^f  the  declftration  served  on  the  defendant's  attorneys 
on  with  pro  ^^g  jq  covenant  on  articles  of  agreement  executed  by  the 
in     eTidence,  parties,  dated  March  I8//1,    1818,  (with   proferf,)  by  which, 

though      the  -^^   consideration  that   the   plaintiff  (inter  alia.)  had  there- 
defendant's  ,1^,1.  ... 
name  and  seal  by  gran/e<^   to  the  defendant,    the   immediate,   quiet,   and 

U^'^^nppwirhie  peaceable  possession  of  certain  premises  therein  mention- 
probable  ihdt  ed,  together  with  the  yearly  rent,  that  is  to  say,  one  half 
before" the*  of  the  rent  then  become  duCy  for  the  piivileges  of  a  fulling 
plaintiff    had  ^^[]i  ^^d  pond,  &c.    the  defendant  did  covenant,  &c.  with 

declared;  and  ' 

the  mutilation 

not  being  with  the  plainiiflf's  consent. 

The  copy  of  the  declaration  served  was,  in  consideration  that  the  plaintiff,  by  articles  of 
agreement,  granted  to  thedefenddni,  ihc  immediate,  &c.  possession  of  certain  premises,  to- 
gether with  one  half  of  the  yearly  rent,  then  become  due.  The  articles  recited,  that  the  plain- 
tiff conveyed,  relinquished  and  gave  up  the  premises  ;  and  then  proceeded,  "  all  of  which 
premises  the  said  defenddnt  is  to  hare  the  immediate,  &c.  possession  of,  together  with  the 
yearly  rent,  or  that  is  to  say,  the  half  of  the  rent  to  become  due,  &c."  The  draft  of  the  declar- 
ati  n  and  the  oyer  were  right,  as  to  the  time  of  the  rem  becoming  due ;  and  the  vari- 
ance in  the  ftopy  was  a  clerical  mistake.  The  cause  being  referred,  and  the  articles,  though 
objected  to,  being  received  in  evidence  ;  held^  that  there  was  no  variance  in  describing  the 
possession  as  granted;  ami  that  as  to  the  allcgui  n  of  the  lime  when  the  rent  became  due. 
It  not  appearing  that  any  injustice  had  been  in  f^ci  done  by  the  referees,  the  plahiiiff  might 
i«mend,  even  after  a  motion  by  the  defendant  to  set  aside  the  report  of  the  referees  on  the 
ground  of  this  variance,  on  payment  of  costs  ;  and  that  the  report  should  then  be  confirmed. 

Whether  such  an  amendment  mny  be  granted  by  a  judge  on  the  trial .'  Qitere. 

The  amcrdment  was  granted  by  the  court  on  paying  the  s>ame  costs  as  if  it  had  been 
made  on  motion,  previous  to  the  cause  being  heard  before  the  referees. 

Declaration  on  a  covenant,  in  articles  of  agreement,  that  the  defendant,  after  the  plain- 
tiff had  deducted  what  he  owed  the  defendant,  and  what  the  plaintiff  owed  one  S.,  if  S. 
would  transfer  the  debt,  would  pay  the  remainder  of  a  sum  of  1500  dollars,  in  3  equal 
annual  payments /rom  the  date  of  the  articles.  The  covenant  was,  to  pay  the  remainder  of 
the  1500  dollars  after  the  deductions;  to  be  paid  in  three  equal  annu^  payments ;  without 
saying/rom  the  date.  Held^  no  variance  ;  the  covenant  meaning  that  the  time  should  run 
from  the  date  ;  and  being,  therefore,  set  forth  according  to  its  legal  effect. 

The  defendant  covenanted  to  pay  the  plaintiff  the  rcm:iinder  of  $1,500,  after  deducting 
what  the  plaintiff  owed  him,  he.  In  an  action  on  the  covenant,  the  defendant  daimea 
that  the  plaintiff  owed  him  $106,  money  advanced.  The  plaintiff  was  allowed  to  give  in 
evidence  against  the  defendant,  a  receipt  by  him  of  a  note  of  $335  (rom  the  plaintiff,  for 
collection,  on  which  the  $106,  were  endorsed  ;  and  it  appearing  that  the  defendant  had 
collected  the  whole  $325 ;  held^  that  the  plaintiff  should  be  allowed  the  balance  in  the  ad- 
justment of  accounts;  not  as  a  technical  set-off  against  the  defendant's  claim  ;  but  as  com- 
ing within  the  provisions  of  the  covenant. 

The  fact  that  a  promissory  note  was  seen  in  the  hands  of  the  maker,  is  prima  facie  sufll- 
cifiit,  to  charge  one  who  has  receipted  it  for  collection,  with  the  amount. 

(Jlerical  mistakes  in  the  pleadings,  may  be  amended,  even  after  trial  ;  where  the  partj 
objecting  to  the  mistake  will  not  be  injured. 

And  the  court  have  strongly  inclined,  that  a  single  judge  may  allow  the  amendment  et 
the  trial. 

The  mlee  of  evidence  are  the  same  before  referees,  as  before  a  jury.    Per  Woodwortb 
And  SuTBBKLAN o,  Js.  interrupting  Ho66i«,  arguendo. 
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the  plaintiff,  to  pay  him  the  sum  of  1500  dollars  in  tbefol- 
lowing  maDner,  that  is  to  say  :  (after  deducting  what  the 
plaintiff  then  owed  the  defendant,  and  a  certain  debt 
which  the  plaintiff  then  owed  to  Samtiel  Scouteny  in  case 
Scouien  should  transfer  the  same  to  the  defendant,)  the 
defendant  to  pay  the  remainder  of  the  said  sum  of  1500 
dottars  in  three  equal  annual  payments  from  the  date  of 
the  said  articles  of  agreement.  Yet  the  defendant  had  not 
paid,  &c. 

By  the  oyer  of  the  articles  served  with  the  declaration, 
it  appeared  that  the  plaintiff  conveyed,  relinquished  and 
gave  up  the  premises  mentioned  in  the  declaration  ;  and 
the  articles  then  proceeded  :  ^*  all  of  which  premises  the 
said  JUertoin,  (the  defendant,)  is  to  have  the  immediate, 
qaiet  and  peaceable  possession  of,  together  with  the  year« 
ly  rent,  or  that  is  to  say,  the  half  of  the  rent  to  become 
due,  ^c,  which  said  rent  is  due  for  the  privilege  of  a  fulU 
ing  mill  and  pond,"  &c. ;  and  then  proceeded  :  ^'  the  said 
Merwin^^*  (the  defendant,)  "to  pay  the  before  mentioned 
1500  dollars,  in  manner  following,  to  wit,  in  the  first  place, 
hc^*  (deductions  as  in  the  declaration,)  "and  then  the 
remainder  to  be  paid  in  three  equal  annual  payments." 

The  cause  was  referred  on  the  motion  of  the  defendant. 

The  articles  given  in  evidence  before  the  referees, 
agreed  with  the  oyer,  except  that  in  describing  one  par- 
cel of  the  premises  conveyed,  &c.  the  oyer  was,  "bound- 
ed  on  the  north  east ;"  and  the  article?,  "  on  the  eo^/." 

The  variance,  as  to  the  consideration  in  respect  to  the 
rent,  between  the  copy  of  the  declaration  served,  and  the 
articles ;  and  the  variance  between  the  oyer  and  the  ar- 
ticles as  to  the  boundary,  arose  from  a  mistake  of  the 
clerk  of  the  plaintiff'^  attorneys  in  copying ;  the  draft  of 
the  declaration  and  a  nisi  prius  record  made  out  before 
the  cause  was  referred,  and  the  copy  of  the  articles  first 
made  by  the  plaintiff's  attorneys,  being  correct. 

On  objection  taken  for  the  variance,  by  the  defendant, 
before  the  referees,  these  facts  were  offered  by  the  plain- 
tiff in  proof;  but  they  refused  to  hear  them,  because  they 
deemed  the  variance  immaterial. 
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The  defeDdant  also  objected  to  the  variance  between 
the  defendant's  covenant  as  set  forth,  and  as  contained  ia 
the  articles,  in  respect  to  the  time  when  the  installraenta 
were  to  become  due. 

The  articles  being  produced  before  the  referees  as  evU 
dence,  it  appeared  that  the  name  and  seal  of  the  defendant^ 
and  names  of  (he  witnesses,  were  wanting.  But  the  plain* 
tiflf  proved,  that  when  the  suit  was  brought,  the  name  and 
seal  of  the  defendant,  and  the  names  of  the  witnesses,  were 
to  the  instrument.  Evidence  was  also  oflered  as  to  the 
manner  in  which  it  was  mutilated  ;  which,  with  the  proof 
of  its  execution,  is  sufficiently  staled  in  the  opinion  of  the 
court,  together  with  such  further  facts  as  are  material. 

The  referees  reported  a  balance  of  $557 fiS^  for  tho 
plaintiff. 

S*  Sherwood,  for  the  defendant.  The  execution  of  the 
contract  was  not  sufficiently  proved.  But  if  otherwise, 
the  several  variances  are  fatal.  (1  Chit.  P.  L,  304,  6. 
Pitt  V.  Green,  9  East,  188.  Bowdiich  v.  Mawley,  I 
Campb.  195.  Hoar  v.  Hill,  4  M.  ^  S.  470.  Saxton  y. 
Johnson,  10  John.  418.  Bristow  v.  Wright,  Doug.  664.) 
In  these  cases,  the  variances  were  more  slight  than  those 
now  objected.     Yet  the  plaintififs  were  defeated  by  theni. 

The  amount  of  the  receipt  claimed  by  the  defendant, 
was  improperly  allowed. 

S.  R.  Hobbie,  contra.  The  objections  for  variance  are 
merely  technical ;  and  should  not  be  listened  to  if  incon- 
sistent with  the  merits.  Some  of  tb^  cases  have  gone  up- 
on very  nice  grounds,  especially  that  of  Bristow  y. 
Wright;  the  authority  of  which  was  long  doubted.  It 
was,  however,  finally  confirmed  in  Peppin  v.  Solomons, 
(5  T.  R.  496  ;)  and  let  it  be  taken  for  law.  It  has  no  ap. 
plication  to  this  case.  There  the  variance  was  as  to  the  time 
of  paying  the  rent ;  but  the  lease  was  a  necessary  part  of 
the  declaration.  Here  it  was  not  so.  The  variance  as  to 
the  time  when  the  rent  was  payable,  is  in  the  recital  of 
the  consideration  for  the  [defendant's  covenant.  This  re- 
cital is  but  matter  of  inducement.    Indeed,  stating  any  con- 
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sideralion  was  oot  necessary.  The  defendant's  covenant  utica^ 
was  independent.  It  does  no(  profess  to  be  upon  any  con-  ^"^  ^^^ 
sideration.  A  covenant  under  seal  imports  a  considera- 
tion in  itself;  and  the  declaration  would  have  been  good, 
if  it  bad  merely  set'lbrth  the  covenant,  without  allusion  to 
any  consideration  whatever.  The  books  all  agree  that 
where  the  words  of  any  pleading  are  such  mere  surplus- 
age, that  they  may  be  expunged  without  vitiating ;  where 
they  are  not  matter  of  description,  and  where  they  need 
not  be  proved,  a  variance  will  not  injure.  Here,  all  that 
is  said  about  the  consideration  may  be  stricken  out,  with- 
out destroying  the  plaintifif's  right  of  action.  If  so,  clear- 
ly the  variance  is  immaterial.  (1  Chit.  PL  307.  Peppm 
V.  SolonianSf  5  T.  R.  496.  llamborough  v.  JVilkie,  cited 
by  Gaselee,  arg.  4  M.  4^  S.  471.  Welch  v.  Fisher,  8 
Taunt.  338.  2  Moore,  378,  S.  C  Jansen  v.  Osirander,  1 
Cowen,  671.)  The  case  of  fVroe  v.  Washingtoriy  {I  Wash. 
Rep.  357,)  is  this  very  case ;  and  the  variance  was  held 
immaterial. 

These  observations  and  authorities  apply  to  all  the  vari- 
ances concerning  the  consideration.  The  legal  effect  of  the 
words  ii  io  have,  in  the  agreement,  is  comprehended  in  the 
word  grant.     In  this  respect,  there  is  no  variance. 

Again,  it  appears  by  the  affidavits,  that  the  mistake  in 
reciting  the  consideration  as  to  the  time  of  the  rent  being 
payable,  as  well  as  that  in  the  oyer,  were  merely  clerical. 
Proof  of  this  was  offered  to  the  referees ;  and  the  whole 
may  be  now  amended.  {Jansen  v.  Ostrandery  1  Cowen,  C70.) 
A  trifling  mistake  in  the  oyer  will  not  injure.  {Henry  v. 
^rown,  19  John,  49.)  The  party  could  not  be  surprised. 
The  courts  incline  strongly  to  overlook  slight  verbal  varian- 
ces, when  they  see  no  evil  can  arise  from  them.  {CockeU  v. 
Gray,  S  B.  ^  B.  177.  Arnold  v.  Revoult,  \  B.  fy  B.  443. 
Gladstone  V .  J^eale,  13JE!a5l,  410.  Munf.  Index,  565,  and 
the  eases  there  cited.) 

The  authorities  cited,  also  apply  to  the  variance  be- 
tween the  declaration  and  agreement,  as  to  the  time  when 
the  installments  became  due.  But  there  is,  in  this  respect^ 
Ho  substantial  variance.     The  agreement  is  set  forth  ac- 
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cording  to  its  legal  eflTect.  The  question  is,  what  construc- 
tion should  be  put  upon  it  1  Good  sense  would  say  the  limo 
should  run  from  its  dale ;  and  so  the  referees  decided.  Was 
it  to  be  supposed  that  the  payment  might  be  postponed  at 
the  will  of  the  plaintiff?  That  he  might  take  his  own  time 
to  make  the  deduction,  and  then  compute  the  time  from 
this  act  ?  If  the  language  be  ambiguous,  the  construction 
is  to  be  taken  most  strongly  against  the  covenantor.  It  is 
enough,  however,  to  say  that  the  agreement  was  set  forth 
on  oyer,  which  is  to  be  deemed  a  part  of  the  declaration. 
If  there  was  a  variance,  the  defendant  should  have  demur- 
red. It  is  cured  by  the  report,  which  is  equivalent  to  a 
verdict.     (J  ChiL  PI.  328.) 

There  is  another  answer  to  all  these  objections  for  vari- 
ance. The  cause  was  referred  on  the  motion  of  the  de- 
fendant. I  would  submit  whether  ol)jections  of  this  nature 
can  be  raised  by  a  parly  before  referees,  appointed  ou  hia 
own  motion. 


[WooDwoRTH,  J.  The  referees  must  be  governed  by 
legal  rules  in  the  admission  of  evidence.  They  come  in 
the  place  of  a  jury  ;  and  we  must  be  satisfied  that  impro- 
per testimony  has  not  been  heard  by  them,  the  same  as  of 
a  jury  at  the  circuit.  In  this  remark,  Sutherland,  J.  con- 
curred.] 


I  submit,  then,  whether  in  any  case,  a  party  may  take  a 
subsequent  step,  by  pleading  over  after  a  formal  variance, 
going  to  trial,  and  then,  for  the  first  time,  raising  the  ob- 
jection. He  should  have  raised  it  by  demurrer  in  the  first 
instance.  The  whole  case  was  before  him,  on  the  decla- 
ration and  o}er.  It  was  a  proper  case  for  a  demurrer,  if 
the  variances  were  material ;  and  that  was  the  only  way 
in  which  he  could  take  the  objection.  {James  v.  Wcd^ 
ruthy  8  John.  410.  Douglass  v.  Beam,  2  Bin.  76.)  I 
may  say  this  especially  of  a  reference.  The  law  does  not 
consider  referees  a  proper  tribunal  for  the  decision  of  legal 
questions.  If  it  be  seen  by  the  court  that  such  questions 
will  arise  before  them,  the  uniform  course  is  to  deny  a  ref« 
erence. 
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CuriOf  per  Woodworth,  J.     The  first  objection  is,  that 
the  covenant  declared   on  was   not   sufficiently    proved. 
When  produced,  it  appeared  that  the  names  of  the  defend- 
ant and   the   subscribing   witnesses    had    been  broken  off. 
The  plaintiflT  proved   that  it  was  entire  when  the  suit  was 
commenced.     It  had  been  delivered  to  his  attorneys,  who 
made  a  copy,  and  returned  the  original  to  the  person  with 
whom  it  had  been  deposited  for  safe  keeping.     The  deposi- 
tary afterwards  delivered  it  to  the  defendant,  where  it  re- 
mained a  long  time.     After  it  was  returned,  he  discovered 
that  the  names  of  the  defendant  and  witnesses  were  mis- 
iing.    The  execution  was  fully  proved.     For  uught  that 
appears^  the  mutilation  may    have  taken  place  after  issue 
joined.    From  the  facts  stated,  the  presumption  is,  that  it 
wae  after  the  plaintiflT  bad  declared.     The  objection  was 
properly  overruled. 

It  was  then  contended,  that  there  was  a  variance  be- 
tveeo  the  contract  produced,  and  the  declaration.     The 
latter  sets  out,  m  consideration  that  the  plaintiff  had  by  the 
HftmaUf  granied  to  the  defendant^  the  immediate^  quiet  and 
PMttoUe  possession  of  the  premises^  together  with  the  yearly 
'^  that  it  to  say^  the  one  half  of  the  rent  then  become  due^ 
f^  it  privileges  of  a  fulling  mill  andpond,  ^c.     The  cove- 
i^tis  in  these  words:  ^^all  of  which   premises,  the  de- 
^sodant  is  to  haiee  the   immediate   possession  of,   together 
^th  the  yearly  rent,  or  that  is  to  say,  the  half  of  the  rent 
^i^tmeduey  on  the  premises  bargained  to  be  conveyed  to 
^d  and  Seotty  which  said  rent  is  due  for  the   privilege 
«^  a  fulling  mill  and  pond."     The  word  "  granted,"  in  the 
fl^laraiion,  is  intended  to  describe  the  consideration  for  the 
^fendant'i  covenant.     It  will   be  seen,   by  looking  at  a 
/^*Wo(j8  part  of  the  covenant,  that  it  contains  the  foUow- 
'^c/iusc:  "The   said   Richard;'   (the    plaintiir,)  "doth 
^'^^^  relinquish,  and  give  up,*'  &c.     This  applies  to  all 
Premises   contracted   for   by  the  defendant.      Subse- 
?"^tly,  follows  the  clause,  that  the  defendant  w  to  have  the 
^^*ate  possession^    ^c.     I    think   the  word  granted,  as 
^?  in  the  declaration,  is  to  be  understood  in  a  popular 
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UTICA,  sense ;  and  not  according  to  the  strict  technical  mean* 
A«g.  iSiS.  iQg  of  the  term,  when  used  in  a  deed.  It  is  an  alle* 
gation,  that  the  plaintiff  had  parted  with  his  right.  But 
even  on  a  strict  construction,  the  declaration  is  warranted 
by  the  covenant.  If  (he  plaintiff  actually  conveyed  the 
premises,  as  (he  covenant  sta(es ;  and  further  added,  that 
the  defendant  was  to  have  immediate  possession,  he  has 
done  enough  to  allow  (he  pleader  when  describing  (be 
transaction,  to  say,  "  the  plaintiff  granted  the  immediate 
possession.'' 

With  respect  to  the  clause  relating  to  the  rent,  there  is 
a  variance.  By  the  declaration,  it  would  seem  that  the 
defendant  was  entitled  to  one  half  the  rent  that  had  6e- 
come  due  tohen  the  covenant  was  executed^  The  iostrumeDi 
itself  says,  "  rent  to  become  due ;"  having  reference  to 
subsequently  accruing  rent  only.  The  oyer  served  od 
the  defendant's  attorney  is  correct  in  this  particular.  The 
plainiifif's  attorney  testifies,  that  the  variance  was  a  cleri- 
cal mistake  in  copying  ;  that  the  draft  of  the  declaration^ 
and  the  nisi  prius  record,  (this  cause  having  been  noticed 
for  trial  at  the  circuit  before  it  was  referred,)  describe  the 
rent  as  in  the  covenant.  My  construction  of  the  instru- 
ment is,  that  the  defendant  was  to  have  one  half  of  the 
rent  that  should  thereafter  accrue,  on  the  premises  which 
had  been  bargained  to  be  conveyed  to  Colwell  and  ScaiL 
What  was  the  yearly  rent,  or  at  what  time  it  commenced, 
does  not  appear.  The  defendant  states  the  difference  in 
amount,  between  a  calculation  on  the  basis  of  the  rent  as 
then  due,  and  the  rent  to  become  due;  but  it  is  not  stated 
how  much  was  allowed  on  this  account.  We  cannot,  there- 
fore, determine  whether  injustice  has  been  done  by  the 
referees.  The  objection,  then,  is  merely  technical.  The 
defendant  has  not  been  surprised.  The  oyer  was  a  true 
copy  of  the  covenant,  which  was  given  in  evidence.  On 
that,  the  plaintiff  relied  as  the  ground  for  a  recovery.  It 
is  now  the  well  settled  practice,  that  (he  court  will  not  al- 
low a  forma]  objection  to  defeat  an  action ;  but  will  sufier 
the  party  to  amend  in  any  stage  of  the  cause.  The  in- 
clination of  the  court  has  been  to  allow  the  judge  at  the 
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trial  to  amend  the  pleading  objected  to,  when  it  was  evi-  utica, 
dent  that  no  injury  would  be  sustained  by  the  parly  mak-  "^"^  ^^^ 
ing  the  objection,  other  than  the  depriving  him  of  the 
mere  formal  advantage.  Such  a  course  is  approved  by 
Sayley^J.  in  Hothead  w»  Abrahams^  (3  Taunt.  81.)  We 
have  not  found  it  necessary,  that  a  single  judge  should 
exercise  this  power.  We  will  apply  the  remedy  even  af- 
ter trial,  by  allowing  amendments  in  furtherance  of  jus- 
tice, as  to  mistakes  arising  from  clerical  errors ;  provided, 
however,  that  no  injury  is  thereby  sustained  by  the  parly 
opposing  the  amendment.  This  doctrine  is  settled  by  the 
cases  of  Lton  v.  BurtiSy  (18  John.  510,)  and  Jansen  v.  Of- 
trander,  (1  Cotren,  670,)  and  in  other  cases  not  report- 
ed. In  this  case,  the  principle  should  be  applied ;  as  the 
defendant  has  not  been  deprived  of  any  defence  on  the 
merits. 

The  variance  between  the  oyer  and  covenant,  by  insert- 
ing ** north  east^*  in  the  former,  instead  of  "east,'**  as 
in  the  original,  is  not  available ;  nor  was  it  urged  on  the 
argumenL 

The  next  variance  alleged  is,  that  by  the  covenant,  the 
defendant  was  to  pay  the  $1500  in  manner  following  :  in  the 
first  place,  to  deduct  what  the  plaintiff  owed  to  the  defend- 
anf,  and  the  debt  the  plaintifi  owed  S,  Scouten,  provided 
he  should  transfer  it;  and  then  the  remainder,  in  three  equal 
annual  payments.  Upon  a  close  examination  of  the  declar- 
ation, I  do  not  find  the  objection  well  founded  in  point  of 
fact*  I  think  it  describes  the  manner  of  payment  substan- 
tially, and  indeed,  almost  literally,  as  in  the  covenant.  If 
it  were  otherwise,  the  only  effect  would  be  to  impose  on  the 
plaintiff  the  costs  of  the  amendment. 

There  is  another  objection  for  variance,  set  out  in  the  af- 
fidavit of  Mr.  Parker,  one  of  the  attorneys  for  the  defend- 
ant ;  but  as  it  was  not  made  a  point  on  the  argument,  I 
presume  it  is  not  relied  on. 

The  last  objection  is  on  the  merits.  In  the  defendant's 
accounts,  offered  by  way  of  set-oflT,  there  is  a  charge  of 
106  dollars,  advanced  the  19^/iof  August,  1818.  In  ex- 
planation of  this  charge,  the  plaintiff  produced  and  proved 
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a  receipt,  given  by  the  defendant  to  the  plaintiflT,  for  a 
note  or  obligation  against  Mraham  R.  Knapp,  for  325 
dollars,  to  collect  and  account  for.  Upon  the  receipt  waa 
endorsed  the  sum  of  106  dollars  received  by  tbe  plaintiflT. 
It  appeared  that  this  was  the  money  charged  in  the  ac« 
count.  For  the  purpose  of  showing  that  the  charge  wa« 
paid,  and  reducing  the  balance  claimed  by  the  defendant 
as  a  set-off,  the  plaintiff  proved  that  Knapp  had  given  *ix 
notes  to  six  heirs,  of  whom  the  plaintiff  was  one.  The 
witness  testified  that  he  had  seen  all  the  nolee  in  the  pos- 
session of  Knappy  the  maker ;  and  understood  tbe  concern 
was  settled.  This  was  certainly,  prima  fade,  evidence, 
that  the  defendant  had  collected,  or  parted  with  the  note* 
Nothing  appears  to  have  been  offered  by  the  defendant  to 
resist  this  inference.  In  adjusting  the  account,  the  refe* 
rees  properly  allowed  the  amount  of  the  receipt  as  a  credit 
to  the  plaintiff. 

My  conclusion  is,  that,  as  to  the  objection  well  taken  for 
variance,  the  plaintiff  be  permitted  to  amend,  on  paynrietit 
of  the  same  costs  as  if  the  amendment  had  been  made  pre- 
vious to  the  hearing  of  the  cause  before  the  referees  ;(a) 
and  that  the  motion  to  set  aside  the  report  of  the  referees 
be  denied. 

Rule  accordingly. 


(a)  This  is  the  amount  of  costs,  allowed  on  amendments  of  the  like  na- 
ture, by  the  English  C.  P.  (Hdhead  v.  Jbrahamt,  3  Taunt,  81.)  Wben 
amendments  are  made  at  tbe  trial,  they  are  made  without  ootti.    (uf.> 
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Gould  against  James. 

On  error  from  Queens  county  C.  P.  The  actioD  in  the  .  The  inhab- 
court  below  was  trespass,  by  Gould  against  James^  for  en-  Lhyd*i  Jfeek 
lerinff  the  close  of  the  former  at  UoycPs  ^eck.  in  the  town  claimed      by 

prescription, 

of  Oyster  Bay,  Qtuetis  county,  and  catching,  taking  and  an  ezclusiTe 
carrying  away  oysters.  Plea,  that  the  locus  in  quo  was^  ^f  ^^  g[g^***o°* 
at  the  time  when,  &c.  a  navigable  river,  or  arm  of  the  sea ;  posite  their 
and  a  free  fishery  for  any  of  the  citizens  of  this  state.  The  foj^^fn  an 
replication  took  issue  on  this  fact.  arm  of  the  sea. 

At  Che  trial,  (Jfov.  30(A,  1822,)  the  plaintiff  claimed  trc8pw,"^"by 
(he  locus  in  quo.  as  belonging"  in  fee  simple  to  inhabitants  ?"•  ®r  J***™' 

^  o     o  r  fotti  violation 

of  Lioyd^s  Jfeck;  and  proved  tiiat  the  plaintiff  held  ex-  of  this  claim, 
elusive  possession  of  a  farm  under  a  lease  from  a  tenant  ^jcd^^^^a^c" 

mainder  man 
in  a  farm  adjoining  the  locus  in  quo  at  LloyJ*a  A«cA',was  ofTcred  as  a  witness  for  the  plain- 
tiflT;  hM,  that  he  was  admiaisiblc. 

The  inhabitants  of  H.  claimed  that  the  locus  in  quo  was  a  free  fishery  for  them.  The 
defendant,  however,  an  inhabitant  of  H.,  jusiified  by  plea,  on  the  ground  that  it  was  a  free 
fishery  for  all  the  citizens  of  this  state,  tleldf  that  other  inhabitanu  of  H.  were  competent 
witnesses ;  and  that  too,  though  they  had  fished  at  Lloyd's  AVcAc ;  and  were  liable  to  an 
action,  if  the  plain  tiflf  should  succeed  in  establishing  his  ri^ht. 

These  witnesses  had  an  interest  in  the  question  merely  ;  not  in  the  event  of  the  cause. 

A  commoner  cannot  be  a  witness  to  support  ths  ri^hl  of  his  fellow  commoner ;  but  one 
may  be  a  witness  to  support  a  ri^ht  by  prescription,  in  respect  to  another's  estate,  though 
the  witness  claim  to  prescribe  in  respect  to  his  own  estate,  upon  the  same  facta  he  is  called 
to  establish. 

One  may  prescribe  for  an  exclusive  right  of  fishery  in  an  arm  of  the  tea,  where  the  tide 
ebbs  and  flows.  But  such  prescription  must  be  cleoriy  proved.  Every  presumption  is 
Against  it. 

A  citizen  of  this  state  is  a  competent  witness  to  establish  a  public  right  of  fishery  in  all 
the  citizens  of  the  state. 

An  award  of  arbitrators  was  made  between  the  owner  of  lands  called  L.,  adjoining  to 
and  bounded  on  an  arm  of  the  sea,  where  the  tide  ebbs  and  flows,  on  one  part ;  and  the 
trustees  of  the  town  of  H.  in  this  state,  lying  on  the  opposite  side  of  the  arm,  of  the  other 
part ;  which  award  established  ccrtnin  boundaries  between  the  parties,  and  decided  that 
certain  fishing  ground  lay  within  the  boundaries  of  L.  In  trespass  by  the  lessee  of  a  part 
of  the  fishing  ground,  who  claimed  a  right  of  several  fishery  therein  by  prescription,  against 
an  inhabitant  of  H.,  for  taking  fish  on  the  demised  premises  ;  the  latter  justifying  on  the 
ground  that  the  fi^^hery  was  free  to  any  citizen  of  this  state  ;  the  plaintiff  offered  the  award 
m  evidence.  Ileld^  that  it  should  not  be  received  ;  that  it  determined  nothing  as  to  the 
rights  claimed  by  the  respective  parties  ;  and  wns  therefore  immateriaL 

An  inhabitant  of  a  particular  place,  cannot  be  a  witness,  to  prove  a  prescriptive  right, 
common  to  all  the  inhabitants  of  that  place. 

A  seyeral  fishery,  in  an  arm  of  the  sea,  where  the  tide  ebbs  and  flows,  may  be  derived 
from  a  grant  or  prescription. 

In  trespass  quart  clausum  fregii,  against  one,  other  trespassers  on  the  loeua  in  quo,  or  in 
other  places,  the  title  to  which  depends  on  the  same  question  as  that  to  the  locus  in  quo, 
nay  be  witnesses  for  the  defendant ;  for  the  verdict  will  not  be  evidence  for  or  against  them. 
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by  ihe  cur(e9y,  in  which  the  plaiDtiff  covenanted  to  pra- 
ted the  shelUfidh  oil  the  premises.  That  the  farm  was  on 
LloyiTa  JVVcfc,  and  adjoiniDg  Lloyds  Harbor.  That  the 
fences  on  both  sides  extended  from  the  upland  to  the  mud 
at  or  near  low  water  mark.  That  the  fints  between  high 
and  low  waier  mark  abound  with  oysters ;  of  which  the 
defendani,  though  forbidden  by  Mr.  Lloyd,  carried  away 
several  bushels.  That  ihe  defendant  said  he  would  admit 
the  right  to  the  oysters  to  be  in  the  proprietors  of  tlie  up' 
land,  if  they  would  permit  him  to  lake  ihem  away.  It 
waa  also  proved  thai  the  right  lo  the  oysters  had  been 
claimed  by  ihe  proprietors  of  ihe  upland  at  Uoyifs  A'ecfc, 
as  belonging  exclusively  lo  them,  in  froat  of  their  respect- 
ive farms.  That  people  generally  asked  for  them  ;  and 
(hose  who  did  not,  were  commonly  prosecuted.  This  ex- 
clusive right  had  been  exercised,  as  one  witness  for  (he 
plaintiiTaaid,  13  years  to  his  knowledge  ;  and  another  said 
38  years. 

Johtt  L.  Cogswell,  who  was  entitled  to  a  right  Id  remaiD- 
der  in  a  farm  at  Lloyd's  A*ecfc,  adjoining  the  one  possessed 
by  the  plaintiff,  was  called  by  the  plaintiff  as  a  witness. 
The  defendant  objected  to  bis  admission  on  the  ground  of 
interest.  He  was  rejected  by  the  court  below  as  incompe- 
tent ;  and  the  plaintiff  excepted. 

The  defendant  offered  4  witnesses,  citizens  of  this  atafe, 
and  inhabitants  of  the  town  of  Huntinglon;  which  lies 
on  the  west  side  of  the  Beck  opposite  Lloyd^t  Harbor. 
This  harbor  was  proved  to  be  70  or  80  rods  wide  ;  and  it 
appeared  that  (he  ehores  on  the  west  neck  side,  were 
within  the  town  of  Hxmtington;  and  free  for  all  the  in- 
habitants of  that  town.  These  witnesses  had  themselves 
taken  oysters  at  Lloyd's  A*«fc,  They  were  oLijected  lo, 
by  the  plaintiff,  as  iuterested ;  but  were  received  by  (he 
court  below ;  and  the  plaintiff  excepted.  They  lestified 
as  to  the  situation  of  the  harbor,  fences,  &c.  and  to  inter- 
ruptions of  the  right  claimed  by  the  proprietors  on  Lioy^§ 
^eck  side. 

The  plaintiff  then  offered  in  evidence  an  award  of  arbi* 
trators,  made  Afay  SOth,  1784,  upon  a  eubmiMion  between 
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Htnry  Lloyd,   then  proprietor   of  Uoyd't  J^eck,  and    tlie  utica, 

irusteea    of    the   town  of    Hvatmglon,   by  which   cerlain  ■*°**  '*** 

boundaries   were   eBtablished,   including  the  locus    in  tjuo  QouU 

Id  Uoyd"!  ^eck.     This  was  objected  to,  and  being  reject-  *■ 
ed  by  the  court  below,  the  plaintiff  excepted. 

W.  T.  JU'Coun,  for  the  plaintiff  in  error.  Cogtwell, 
the  plaintiff's  witness,  was  improperly  rejected.  He  was, 
at  most,  interested  in  the  question,  not  in  the  event  of  the 
cause.  (1  T.  R.  302.)  The  record  in  this  couae  would 
be  evidence  neither  for,  nor  against  him.  The  prescrip- 
tion set  up,  and  sought  lo  be  proved,  is  in  ihe  plaintiff  and 
tiis  reversioner,  exclusive  of  all  other  persons.  It  is  an- 
nexed to  the  locus  tn  quo.  It  is  not  a  prescription  in  favor 
of  all  the  iohabitanis  of  Lloyd^i  J^eck  in  common.  Hence, 
proof  of  a  prescription  in  right  of  the  plainiiff's  close, 
can  have  no  influence  on  the  witness'  claim.  Hockley  v. 
Lamb,  (1  Ld.  Raym,  73t,)  is  in  point,  ll  is  not  the  case 
of  comrooners,  in  which,  I  admit,  a  wiiness,  being  a  fellow 
commoner  himself,  could  not  testify.     (1  T.  R.  302.) 

The  defendani'd  four  witnesses  ought  to  have  been  re- 
jected as  incompetent.  They  were  inhabiiai<t9  of  Hunt' 
inglon,  who  claimed  in  common  against  the  plaintiff.  (1 
T.  R.  308.  1  Ld.  Raym.  731.  Comp.  of  Carpenters, 
^c.  y.  Hayward,  DougL  374.)  The  verdict  in  this  case, 
if  for  the  plaintiff,  would  be  evidence  against  these  wit- 
nesses,  as  in  Reed  v.  Jackton,  (1  Eait,  355,)  where  the 
competency  of  a  verdict  against  one  parishioner,  on  the 
question  of  a  common  right  of  way  for  his  parish,  was  re- 
ceived in  evidence  against  another.  Upon  this  principUj 
in  trespass  for  Ashing,  against  an  inhabitant  of  Stalen  Iil- 
and,  an  inhabitant  of  that  place  was  holden  an  incompe- 
tent witness,  lo  prove  a  common  right  of  fishery  in  alt  the 
inhabitants.     {JaaAsim  v.  Foimttan,  2  John.  Rep.  170.) 

The  award  offered  in  evidence  was  admissible.  (1ft 
Mm.  197.  1  Couen,  117.  2  Coteen,  638,  Card  v. 
Jaauy  Mam.  Dig.  WUrmt,  c.  {k)  Pmiet  m  estatt,  p. 
468.) 
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R.  Bogardus^  contra.  The  defendant  was  entitled  to 
a  verdict  on  the  plaintiff's  own  proof.  The  locus  m  quo 
being  an  arm  of  the  sea  where  the  tide  ebbs  and  flows,  the 
right  of  fishing  was  common  to  all.  {Hooker  v.  Cumming^ 
20  John*  90,  and  the  cases  tliere  cited.)  If  this  be  so,  it  is 
immaterial  whether  the  witnesses,  whose  competency  are 
in  question,  were  received  or  not.  Their  testimony  was 
offered  with  a  view  to  the  plaintiflf's  exclusive  right; 
whereas,  it  is  evident  he  could  not  have  any.  Neither  the 
king  nor  the  legislature  can  grant  away  a  public  fishe- 
ry.    {Arnold  v.  Mundy^  1  Halst.  1.) 

But  Cogswell  was  properly  rejected.  Being  a  remain- 
derman of  the  farm  adjoining  the  plaintiffs,  the  pioprietors 
of  which  claimed  the  same  exclusive  right  as  the  plaintiflT 
and  his  lessor,  he  had  a  strong  interest.  Not  so  of  the  de- 
fendant's witnesses.  They  were  not  offered,  as  supposed 
on  the  other  side,  to  establish  a  common  right  in  a  partic- 
ular town,  district,  or  corporation  to  which  they  belonged  ; 
but  to  prove  a  right  in  the  people  of  the  state  at  large. 
Surely,  it  will  not  be  contended  that  every  man  in  the 
state  is  disqualified  to  be  a  witness  upon  such  a  question. 
The  doctrine  of  interest  has  never  been  extended  so  far. 
Neither  Reed  v.  Jackson^  nor  Jacobson  v.  Founttxinf  ad- 
vance such  a  sweeping  doctrine.  They  relate  to  common 
rights  of  way  or  fishery  in  the  inhabitants  of  particular 
places.  In  trespass  for  travelling  on  ground  claimed  as  a 
public  highway,  was  it  ever  heard  that  the  whole  slate 
shall  be  shut  out  from  being  witnesses? 

Nor  was  the  award  admissible.  The  defendant  was  not 
a  party  to  it ;  nor  did  it  relate  at  all  to  the  subject  now  in 
controversy. 

J(f 'Cotm,  in  reply.  It  is  true,  that  where  the  tide  ebbs 
and  flows,  the  right  of  fishing  is,  prima  fade,  in  the  citi- 
zens of  this  state.  But  we  introduced  evidence  to  show 
an  exclusive  right  in  the  inhabitants  of  UoyJPs  JNTedb. 
The  circumstance  that  the  tide  ebbs  and  flows,  is  not  con- 
clusive for  the  people.  A  prescriptive  right  may  still  ex- 
ist in  private  persons.     Harg.    Law  Tracts,  {part   1,    ch. 
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S,p,  17,)  contains  ihe  whole  doctrine  on  the  subject.  By  dtioa, 
this,  it  will  be  seen,  that  &  subject  may  acquire  an  ezclu-  ' 
HTe  right  of  fishery  in  an  arm  or  (he  sea,  by  gram  from  the 
Ung,  by  custom,  or  prescription.  Carter  v.  Murcot,  (4 
Rot.  2162  to  SI  65,  and  the  ciaea  there  cited,)  contain  the 
tame  doctrine.  Severol  adjudications  in  this  country  have 
adopted  (he  Eighth  doctrine.  {.Mams  v.  Feast,  I  C«nA. 
Jtsp.  A*.  S.  481.  CooUdget.  mUiam$,  4  Mats.  Rep. 
140.)  An  exclusive  right  will  be  presumed,  if  it  have  been 
exercised  for  ihe  length  of  time  required  by  alatiite,  to  bar 
a  right  of  entry.  (Ingrakam  v.  llulckinson,  2  Conn. 
R^.  J<r.  S.  584.  Shaw  v.  Crauford,  10  Jolm.  Rep.  236- 
Bealg  V.  Shan,  6  East,  208.  Balston  v.  Bensted,  1 
Campt.  463.  Ckolker  v.  Dickenson,  1  Conn.  Rep.  A*.  S. 
582.)  .Smold  v.  Mtmdy,  it  is  true,  denies  ihe  right  of  the 
king  to  grant  ;  but  admits  a  power  in  iho  legislulure. 
That  case  does  not  at  all  inlerfere  with  preacripiive  rights. 
As  to  the  defendaot's  wilnesses,  if  all  the  citizens  of  the 
■late  are  interested,  it  is  not  the  plaintifT's  fault  ;  nor  can 
(his  court  grant  a  remedy.  The  defendant  should  go  to 
the  legislature. 

Curio,  per  Satace,  Chief  Justice.  The  first  question 
is  aa  to  the  compelency  of  Cogsaell.  Courts  have  lately 
inclined  strongly  lo  the  rule,  that  nothing  but  an  interest 
bthe  event  of  a  cause,  shall  disqualify  a  witness  as  inler- 
crted.  PkUUps,  in  his  Treatise  on  Evidence,  (I  vol.  47,) 
ny^  when  the  isaue  does  not  affect  any  common  right ; 
but  is  merely  on  a  right  of  common,  claimed  by  prescript 
lion,  as  belonging  to  the  estate  of  W,  one  who  claims  a 
preseriplive  right  of  common  in  right  of  his  own  estate, 
may  be  a  witness;  for  though  .3  may  have  such  a  right  of 
CMnmon,  it  does  not  follow  that  B  has ;  nor  would  the 
verdict  in  the  action  of  Jl,  be  evidence  in  B^a  action.  And 
BMlUr,  J.  in  Walton  v.  Shelly,  (1  T.  R.  302,  3,)  says,  if 
tbe  iaatie  be  on  a  right  of  common,  which  depends  on  a  cus- 
tom pervading  the  whole  manor,  the  evidence  of  a  com- 
moner  is  not  admissible  ;  because,  as  it  depends  upon  a 
mtom,  the  record  in  that  action  would  be  evidence  in  a 
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subsequent  action  brought  by  that  very  witness  to  try  the 
same  right  ;  therefore,  there  is  a  good  reason  for  not  re- 
ceiving his  tesiimony  in  such  a  case.  But  the  same  rea- 
son does  not  hold  where  common  is  claimed  by  prescrip- 
tion in  right  of  a  particular  estate ;  because  it  does  not 
follow,  if  A  has  a  prescriptive  right  of  common  belonging 
to  his  estate,  that  B^  who  has  another  estate  in  the  same 
manor,  must  have  the  same  right.  Neither  would  (he 
judgment  for  Ay  be  evidence  for  B  ;  and  yet  there  are  ca- 
ses which  lay  it  down  as  a  general  rule,  that  one  common- 
er is,  in  no  case,  a  witness  for  another.  This^  dictum  of  Mr. 
Justice  BulltTy  is  not  exactly  applicable  to  the  question  up- 
on CogswelFs  competency.  Here  is  no  right  oT  common  in 
controversy ;  but  a  claim  by  prescription  is  made  by  the 
plaintiff,  of  a  right  as  belonging  to  him  in  common  with  the 
inhabitants,  or  rather  proprietors  of  LdoycTs  ^eck.  Tlie 
witness  is,  therefore,  interested  in  the  question  ;  but  not 
in  the  event  of  the  suit.  He  is  interested  in  establish- 
ing the  prescription  ;  but  this  may  be  proved  as  to  the 
plaintiff,  and  perhaps  not  as  to  any  other  proprietor  of 
Lloyd's  Jfecky  in  the  town  of  Oysterbay,  A  verdict  for 
the  plaintiff,  therefore,  could  not  be  used  by  the  witness, 
in  a  suit  which  he  might  afterwards  bring,  for  a  similar 
trespass  upon  his  fishery. 

I  think  the  court  below  erred  in  rejecting  this  witness. 

Did  they  err  also  in  receiving  the  defendant's  witnesses  ? 
The  objection  to  those  witnesses  was,  that  they  were 
brought  to  establish  a  right  of  fishery  in  the  inhabitants  of 
Huntingtony  they  being  themselves  inhabitants  of  that 
town.  The  rule  seems  to  be  well  established,  that  an  in- 
habitant of  a  particular  place  cannot  be  sworn  to  prove  a 
prescriptive  right  in  all  the  inhabitants;  because  thai 
would  be  swearing  to  give  himself  a  right  there,  (f 
Ld.  Raym.  731.  Doug.  374.  1  Easty  357.)  In  the 
case  of  Jacobson  v.  Fotintainy  (2  John.  175,)  Thompson, 
justice,  who  delivered  the  opinion  of  the  court,  lays  down 
the  rule  with  great  precision.  "A  commoner,**  says  he,"  is 
inadmissible  to  prove  a  right  of  common,  unless  the  com- 
mon be  claimed  by  prescription  in  right  of  a  particular  es- 
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tatc."  In  that  case,  the  wilneasea  were  excluded,  because 
the  light  of  fiiiliing  waa  claimed  by  them,  not  in  their  indi- 
lidual  capacity,  but  as  inhabitants  of  Slatea  Itland.  Tbs 
riglitMl  up  by  the  defendants,  if  it  existed  ot  al),  depend- 
ed on  residence  exclusively.  And  hence  the  distiociioD 
between  all  tbe  cases  cited,  and  this  case.  There  is  hero 
noiighlof  common,  no  right  of  fishery  in  (he  iiibabiianta 
9{  Hmlinglon,  any  mote  tbnn  those  of  any  other  town  ia 
tbe  dale.  Tbe  right  set  up  by  the  defendant  is  claimed  by 
liioiia  hia  individual  capociiy.  It  does  not  depend  at  all 
00  letidence.  These  witnesses  were  no  more  inieresied 
than  any  other  citizens  of  the  state,  or  of  the  Uniled 
Slatti.  So  far,  then,  the  court  below  was  correct  in  admit- 
ling  ikeva. 

But  were  they  not   interested    to  defeat  the   plaintiff's 
action;  as,  by  their  own  testimony,  it  appears  they  were 
liible  to  an  action  themselves,  if  the  plaintifTs  right  should 
be  eiUbliBhed  ?  They  would  then  come  within  the  case  of 
3l«  Carpmleri  v.   Hayaard,  {Doug.  374,)  where  several 
penouawere  introduced  to  disprove  the  existence  of  a  cus- 
tom in  faror  of  (he  plaintiffs,  that  none  but  the  members  of 
ibeir  company  should  work  in  Skreuiibury,  by  showing  ihat 
the  vitaesses  had  worked  there  as  carpenters,  without  the 
«>ni|«nj>  license.     Lord  Mtaafidd  said,  "  if  the  company 
^^  bjied  in   establishing  tbe  custom,   they  would  have 
'"*■>  discharged  from  actions  to  which  they  were  liable  for 
'™  breach  of  it."     The  most  forcible  objection  to  these 
*"ne«esiBj  (hnt    they  were  interested  to  discharge  them. 
*'*«  from  actions  to  which  they  were  liable  as  trespassers, 
^^  ^^le  plaintiff's  right  was  established  ;  and  yet  the  verdict 
^faiiiat  ihe  defendant  could    not   be   used   in  an  action 
"ffaiUsi  (1,,  witnesses.     The  general  rule  is,  that  a  verdict 
'*'"">(  be  evidence   for  either  party,  in  an  action  against 
*  *ho  was  a  stranger  lo  it ;  who  had  no  opportunity  to 
,  ^'^■tie  witnesses,  or  to  defend  himself,  or  to  appeal  against 
^*  judgment.     (I   PAH.  Et,  247.     14  John.  80,   1.)     I 
'^  thii  i»M  ia  not  ao  exception  (o  that  rule. 
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The  witnesses  were,  therefore,  no  otherwise  interested 
than  any  other  persons,  in  the  event  of  the  suit ;  and,  of 
course,  were  competent. 

The  award,  I  think,  was  properly  excluded  as  irrele* 
vant.  It  purported  [merely  to  establish  the  line  between 
LloytTs  JVecfc  and  Huntingtoriy  which,  in  my  judgment,  was 
immaterial. 

The  court  below  having  erred  in  rejecting  the  testimony 
of  Cogswelly  the  judgment  must  be  reversed,  and  a  new 
trial  granted ;  unless,  indeed,  as  it  is  contended  for  the  de- 
fendant, the  plaintiff,  from  his  own  showing,  cannot  recov- 
er upon  a  further  trial.  It  is  urged  by  him,  that  the  plain- 
tiflf  cannot  recover,  because  the  locus  in  quo  is  an  arm 
of  the  sen,  where  the  tide  regularly  ebbs  and  flows ;  and 
because,  in  such  case,  the  right  of  fishing  is  common  to  all. 
The  law  on  this  subject,  is  truly  laid  down  by  lord  Mans* 
fields  in  Carter  v.  Murcot^  (4  Burr.  2164.)  "In  rivers 
not  navigable,  the  proprietors  of  the  land  have  the  right  6f 
fishery  on  their  respective  sides ;  and  it  generally  extends 
ad  Jilum  medium  aqum.  But  in  navigable  rivers,  the  pro- 
prietors of  the  land  on  each  side,  have  it  not ;  the  fishery  is 
common  ;  it  is  prbna  facie  in  the  king,  and  is  public.  If 
any  one  claims  it  exclusively,  he  must  show  a  right.  If  be 
can  show  a  right  by  prescription,  he  may  then  exercise  an 
exclusive  right,  though  the  presumption  is  against  him,  un- 
less he  can  prove  such  a  prescriptive  right."  This  is  the 
acknowledged  law  of  Great  BriicUn,  and  of  this  state.  (S 
Caines,  SIS.  2  John.  175.  10  lU  286.  17tU210.  Wid. 
98.)  So  in  Connecticut.  (1  Conn.  Rep.  JV.  S.  384.  «  id. 
483.) 

The  case  of  Jacobson  v.  JPounfoin,  is  an  instance  in  which 
the  plaintiff  proved  a  prescriptive  right  to  the  fishery  op- 
posite his  soil.  Such  a  fishery  may  be  the  subject  of  a 
grant.     Of  course,  it  may  be  claimed  by  prescription* 

The  plaintiff  is  bound,  in  such  case,  to  make  out  his 
right.  Every  presumption  is  against  him.  He  must, 
therefore,  establish  his  priscriptive  right  by  satisfactory 
proof  before  he  can  recover. 


Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Jackson,  ex  dem.  J.  S.  &  W.  Brown,  against  Betts.  (a) 

Ejectment  for  lands  in  the  town  of  Brunsmck.  Rens-'  J**  ejectment, 
ielaer  county,  on  a  joint  and  several  demise,  from  all  and  claimed  under 
each  of  the  three  lessors;  tried  at  the  Rensselaer  circuit,  could* n^***be 
July  9fh,  1824,  before  Betts,  C.  Judge.  found.       He 

On  ihe  trial,  the  lessors  claimed  as  devisees,  not  as  heirs  £2  teataior 
of  Benajak  Brotm,  deceased ;  and  the  defendant  admit-  mvie  a  will, 
ted  that  the  lessors  were  the  children  of  Benajah  Brown^  before  ^^ 
who  died  seised  of  the  premises  in  question,  in  Jlfoy,  j**^.*.  *"?* 
1822.  idih^M.  for 

The  plaintiff  then  called  James  Mallonj,  who  swore  that  ^J[*  ^,!^?ator 
on  the  9lh  day  of  ^ovember^  1816,  he  received  from  Benajah  afterwards 
Brown,  hia  will,  to  keep  for  him,  &c.  ^Ih^'  ^:^^: 

ed  purpose  of 
adding  a  codicil ;  which  he  did  about  the  7ih  of  JuZy,  1821.  On  ihe  fiistday  of  Marekf 
I8SS,  his  daughter  saw  a  paper  in  his  desk  draner,  which  she  had  no  doubt  was  his  will. 
Between  that  day,  and  his  going  a  journey  to  %isii  his  son,  which  was  in  the  Jlpril,  next 
following,  she  saw  him  take  some  papers  from  the  desk,  and  burn  ihem  ;  but  did  not  know 
and  could  not  say  they  resembled  the  will.  She  saw  him  also  sereral  times  engaged  at  the 
desk  in  arranging  hia  papers,  a  bundle  of  which  he  placed  in  his  trunk.  She  perused  the 
paper  but  partially  and  hastily,  &c.  She  was,  however,  satisfied  that  it  was  her  father's 
will,  and  stated  several  circumstances  calculated  to  identify  it  with  the  will  and  codicil 
proved  to  have  been  executed ;  and  sho  stated  other  circumstances  which  had  a  contrary 
tendency.  The  testator  died  in  Jtfay,  182S.  The  judge,  at  the  trial,  deeming  it  necessary 
Id  show  the  existence  of  the  will  subsequent  to  the  execution  of  the  codicil ;  and  that  thia 
was  not  satisfactorily  done  by  the  daughter's  testimony,  nonsuited  the  plaintiff. 

Held,  (without  deciding  whether  the  judge  was  correct  in  holding  it  necessary  to  show 
the  existence  of  the  will  at  any  time  after  adding  the  codicil,)  that  Uiere  was  sufficient  er- 
idence  upon  this  point  to  go  to  the  jury ;  and  that  it  should  have  been  submitted  to  them,, 
as  well  upon  this  question,  as   that  of  revocation ;  that  the  plaintiff,  therefore,  should  not 
have  been  nonsuited. 

The  declarations  of  a  testator,  as  to  the  existence  of  his  will,  and  the  place  where  it  ma/ 
be  found,  are  inadmissible  in  evidence,  though  made  in  artictdo  mortU, 

A  p.irty  in  a  cause,  (e.  g.  a  lessor  in  ejectment,)  is  odmissible  as  a  witness,  to  show  the- 
loss  of  a  will  under  which  he  claims,  in  order  to  let  in  secondary  evidence  of  its  contents. 

If  a  snbscribing  witness  to  a  will,  show  it  duly  executed,  though  be  hat  forgotten  who 
one  of  the  witnesses  was,  this  is  sufficient  proof  of  the  execution. 

Diligent  search  for  a  will  at  the  last  place  of  abode  of  a  testator,  in  a  desk  where  he  utu« 
ally  kept  his  papers,  and  failure  to  find  his  will  there,  heid,  a  sufficient  ground  for  letting  in 
parol  proof  of  its  contents^  though  he  died  abroad. 


(a)  This  cause  was  decided  in  May  term  last. 
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The  plainiifT  having  given  notice  to  the  defendant,  to 
produce  the  will  and  codicil  of  Benajah  Browriy  which  he 
did  not  do,  next  proceeded  to  the  proof  of  their  loss.  For 
this  purpose,  /.  Browriy  one  of  the  lessors,  was  sworn ;  and 
testified,  that  about  a  week  after  Benajah  Brown^s  decease, 
he  went  to  his  house  in  Brunswick^  where  he  had  last,  and 
for  many  years  resided,  to  obtain  possession  of  the  will. 
That  the  witness  made  search  for  it,  in  the  desk  where  his 
father  said  he  had  left  it ;  but  could  not  find  it.  He  found 
the  key  of  the  desk.  It  was  locked  ;  but  in  such  a  situa- 
tion that  it  could  be  opened  with  other  keys.  His  father 
died  at  the  witness'  house  in  Poundridge,  Westchester  county, 
about  130  miles  from  Brunswick,  ^ancy  Ayres,  a  daughter 
of  Benajah  Brown^  was  then  sworn  as  a  witness  for  the 
plaintiflT;  and  testified  that  she  lived  with  her  father,  when 
he  went  from  Brunswick  to  Poundridge,  which  was  in  •Spril^ 
1822.  On  the  \st  day  of  the  next  preceding  Marchf  she 
saw  an  article  in  a  small  drawer  in  the  desk  of  her  father, 
at  his  house  in  Brunswick,  purporting  to  be  his  will ;  and 
had  no  doubt  it  was  his  will ;  read  enough  of  it  to  see  how 
the  daughters  were  provided  .for.  After  that,  and  a  few 
days  before  he  went  from  home,  she  saw  him  take  some 
papers  out  of  the  desk  and  burn  them  ;  but  did  not  know, 
and  could  not  say  they  resembled  the  will.  She  never  ex- 
amined the  desk  afterwards.  Intermediate  her  seeing  the 
will  and  his  going  away,  she  saw  him  several  times  enga- 
ged arranging  his  papers  at  that  desk  ;  whence  he  took  a 
considerable  bundle  of  papers,  and  put  into  his  trunk.  Mr. 
Mallory,  called  again,  swore  that  he  was  one  of  the  sub- 
scribing witnesses  to  the  will,  and  Wm.  L.  JIfarcy,  Esq. 
was  another.  Mr.  JUaUory  swore  to  the  due  execution  of 
the  will ;  but  could  not  remember  who  was  the  third  wit- 
ness. That  some  years  after  the  will  was  executed,  the 
deceased  called  for,  and  took  it,  stating  that  he  was  going 
to  his  son  James* ;  and  was  about  to  make  some  altera- 
tions, or  make  a  codicil  to  his  will.  The  will  was  written 
on  one  sheet  of  letter  paper;  and  the  witness  thought  it 
was  not  slit. 


OF  THE  STATE  OF  NEW- YORK. 

The  plai&lilT  then  oflered  parol  evidence  of  the  contents 
of  ihe  will.  This  was  objected  to,  because  sufTicient  proof 
had  not  been  given  of  its  existence  at  the  lime  of  the  les- 
latot*B  death.  The  jndge  said  his  opinion  was,  ihnt  if  the 
will  had  been  destroyed  before  the  tesinlor's  denih,  though 
wilhoul  his  koonledge,  it  was  not  a  valid  will.  Bui,  on 
this  point,  the  verdict  had  better  be  taken  subject  to  the 
opinion  of  tbe  court.  That  he  thought  llie  testimony  loo 
slight  to  repel  the  presumption  that  Ihe  testator  destroyed 
ihe  will.  But  for  the  purpose  of  bringing  the  whole  mau 
ter  in  dispute  before  the  supreme  court,  he  would  receive 
the  testimony  subject  to  the  opinion  of  i  hat  court.  The 
defendant  iben  objected  to  the  proposed  testimony,  on  llio 
ground  ihat  tbe  execuiion  of  the  will  was  not  eufBcienlly 
proved,  till  the  names  of  all  three  of  the  subscribing  wit- 
nesses should  be  disclosed. 

Ezra  Lockieood  was  then  called,  who  testified,  (hat 
about  the  Itkof  July,  1821,  the  deceased  brought  to  the 
witness*  dwelling  house  in  Poimdridge,  a  paper  purport- 
ing to  be  his  last  will,  on  one  sheet  of  letter  paper,  not 
alit  or  cut  open,  witnessed  by  Mr.  Mallory,  Mr.  Marcy, 
and  another  whose  name  he  did  not  recollect ;  and  request- 
ed tbe  witness  to  write  and  add  a  codicil,  which  he  did; 
and  his  impression  was,  that  it  was  attached  to  the  will  by 
a  seal.  The  codicil  was  properly  attested  lo  pass  real  es- 
tate. The  witness  then  sealed  up  the  will  and  codicil,  and 
gave  (hem  back  lo  the  deceased.  The  codicil  ahered  the 
will  merely  by  placing  some  of  (he  devisees  under  the  care 
«f  a  trustee,  ^ancy  ^yrti,  again  called,  did  not  recollect 
there  was  more  ilino  one  paper ;  saw  the  seal  of  the  wrap- 
per was  broken  open  ;  opened  it,  and  saw  the  will ;  there 
might  have  been  an  article  attached  to  it ;  presumed  there 
was  more  than  one  sheet  of  the  will ;  but  whether  it  was 
filtached  together,  she  could  not  say,  James  £roun  was 
named  executor.  She  did  not  read  the  will  ilirough.  Mr. 
Marcy  swore  lo  substantially  the  same  facts  as  Mr,  Maiio- 
Ty,  The  former  drew  the  will,  Mr.  Lockwood,  called 
egato,  said  be  thought  (he  codicil  was  written  on  one  page 
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of  half  a  sheet ;  and  it  was  his  impression  that  it  was  writ- 
ten to  read  by  turning  over  the  leaf. 

The  plaintiff  then  offered  an  authenticated  record  of  the 
will  of  the  deceased,  exemplified  under  the  seal  of  the  sur- 
rogate of  Rensselaer  county.  The  judge  rejected  the  evi- 
dence. 

^ancy  ^Byres^  called  again,  stated  that  there  was  no 
whole  sheet  of  paper  of  the  will.  The  paper  was  held, 
or  attached  together  at  the  top  by  something.  Did  not 
know  how  far  she  read  the  paper ;  and  had  no  recollection 
that  she  turned  over  and  examined  the  second  page ;  be- 
lieved she  examined  it  carelessly  ;  and  looked  it  through  ; 
but  has  no  recollection  that  she  did.  If  her  father's  name 
was  to  the  paper,  she  probably  saw  it ;  but  has  no  recol- 
lection that  she  did.  She  might  have  had  it  in  her  hand 
a  minute  ;  but  did  not  know  ;  thought  there  was  written 
on  the  cover,  ^^The  last  will  and  testament  of  Benajah 
Broton.*^  Did  not  know  how  many  folds  or  pieces  of  paper 
the  will  consisted  of. 

The  judge  then  ruled,  that  the  testimony  failed  to  show 
satisfactorily,  that  the  paper  seen  by  Mrs.  Jlyres^  March 
Isif  1822,  was  the  will  spoken  of  by  Messrs.  MaUory^ 
Jtfarcy,  and  Lockwood;  and  that  if  proof  of  the  codicil 
was  to  be  considered  proof  of  the  execution  of  the  will ; 
yet  the  plaintiff  could  not  be  permitted  to  show  the  con- 
tents of  the  latter,  without  first  giving  evidence  of  its  exis- 
tence, after  it  was  delivered  by  Mr.  Lockwood  to  the  de- 
ceased in  July  J  1821. 

The  plaintiff  then  ofiTered  to  prove  the  declarations  of 
the  deceased,  made  on  the  day  he  was  taken  ill,  before 
his  last  sickness,  that  in  •SprUf  1822,  when  be  left  his 
bouse  in  Brunswick^  he  left  his  will  and  codicil  mention- 
ed by  Mr.  Lockwood  in  the  drawer  mentioned  by  Mrs. 
Jhfres.  That  in  nSprU^  1822,  he  applied  to  Mr.  Lock' 
wood  to  write  another  codicil,  of  the  description  mention- 
ed by  Mr.  Lockwood,  That  the  deceased  repeatedly  de- 
clared, during  his  last  illness,  and  m  artieuh  mortis^  to 
Brown,  the  executor,  that  he  had  left  his  will  and  codicil 
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in  his  desk  at  Brwmriek;   and  stated  where  the  key  was     utxca, 
left.  Aug.  18W. 

This  evidence  being  objected  to,  was  overruled  by  the    ^jT!)^^ 
judge,  who  directed  a  nonsuit  to  be  entered ;  the  plaintiff         t. 
having  no  farther  evidence.  ^***' 

J.  P.  Cushmany  for  the  plaintiff,  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  said  the  execution  of 
the  will  was  sufficiently  proved ;  and  there  is  no  sufficient 
evidence  of  its  revocation.  {Dan  v.  Browne  4  Cowen^  490. 
4  Burr.  2514.)  James  Brown  was  a  competent  witness  to 
prove  the  loss ;  and  this  was  sufficiently  established  by  his 
testimony.  (4  Gotten,  491.)  Search  was  iiiade  in  the 
place  where  the  will  was,  most  probably,  to  be  found ; 
{Jackson  v.  Hasbrouckj  12  John.  192;)  and  whether  a 
bundle  of  papers  was,  or  was  not  in  the  trunk  at  some 
time^  cannot  be  material.  If  reasonable  diligence  be 
shown,  it  is  enough,  {id.)  The  judge  erred  in  excluding 
proof  of  the  contents  of  the  will.  It  was  not  necessary  to 
prove,  that  it  had  been  seen  after  it  was  handed  by  Loch- 
wood  to  the  testator.  {Dan  v.  Browny  4  Cowen,  490.) 
But  if  otherwise,  it  should  have  been  put  to  the  jury  to 
judge  of  the  weight  of  Mrs.  *Syres^  evidence,  as  to  the 
identity  of  the  paper  she  examined.  It  was  a  question  of 
fact.  The  judge  also  erred  in  requiring  proof  of  the  third 
witness.    (tU) 

J.  PaWy  contra.  The  evidence  shows  that  the  deceas- 
ed destroyed  his  will,  if  he  ever  made  one.  But  if  other- 
wise, the  search  proved  was  not  sufficient  to  warrant  a 
presumption  of  loss.  Search  should  have  been  made  in 
the  testator's  trunk,  as  well  as  in  his  desk.  The  declara- 
tions of  the  deceased  were  properly  excluded.  {Dan  v. 
Brotmiy  4  Cowen^  490.)  Notice  to  the  defendant  to  pro- 
duce the  will  and  codicil  could  have  no  effect.  There 
was  no  evidence  that  he  ever  had  them  in  his  possession. 
The  exemplification  from  the  surrogate's  office,  was  prop- 
erly rejected.  (1  Phil.  Ev.  433,  1  Jim.  ed.)  The  plain- 
tiff was  not  prejudiced  by  the  decision,  that  the  tliird  wit- 
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ness  must  be  disclosed.  That  defect  was  afterwards  sup- 
plied ;  tlic  decision  went  for  nothing,  therefore ;  and  can 
be  no  reason  for  setting  aside  the  nonsuit.  (3  John.  Rep. 
528.  10  id.  447.)  The  mere  facts  that  the  testator  made 
a  will,  which  could  not  be  found  after  his  death,  are  not 
sufficient  to  establish  it.  The  legal  inference  is,  that  the 
testator  destroyed  it  himself. 


Curia^  per  Sutherland,  J.  The  judge  nonsuited  the 
plaintiff,  on  the  ground  that  there  was  not  sufficient  evi- 
dence of  the  identity  of  the  will  drawn  by  Marty  in  1816, 
and  proved  by  him  and  Mallory  and  Lockwood,  and  that 
seen  by  Mrs.  .Syres  in  the  desk  of  the  testator,  in  Marchy 
1822 :  that  parol  evidence  of  the  contents  of  the  will 
drawn  by  Marcy^  could  not  be  received ;  inasmuch  as 
there  was  no  evidence  of  its  existence  subsequent  to  •/iily, 
1821,  when  Lockwood  drew  a  codicil  for  the  testator, 
which,  after  it  was  duly  executed,  was  attached  to  the 
will,  and  both  delivered  by  him  to  the  testator. 

There  certainly  was  evidence  enough  upon  this  point 
to  go  to  the  jury  ;  and  I  think  the  learned  judge  erred  in 
not  submitting  it  to  their  determination.  It  was  a  ques- 
tion of  fact,  which  it  was  their  peculiar  province  to  decide. 

Whether  the  will  of  the  testator  was  among  the  papers 
which  Mrs.  .Syrei  testified  that  her  father  burned  in 
Marchy  1822,  before  he  went  to  Westchester^  should  also, 
I  think,  have  been  submitted  to  the  jury.  The  evidence 
upon  that  point,  is  of  such  a  character,  that  we  should  not 
disturb  any  conclusion  to  which  the  jury  might  have  come. 

The  declarations  of  the  testator  during  his  last  sicknes?, 
as  to  the  existence  of  his  will,  and  the  place  where  it 
would  be  found,  were  incompetent  evidence,  and  were 
properly  rejected  by  the  judge.  This  point  was  decided 
in  Darr  v.  Broton,  (4  Cowen,  490,)  in  relation  to  this  very 
will,  (^nd  vid.  3  Bamw.  ^  Jllders.  489.  2  John.  31.  2 
PAt7.  Ev.  1 97,  and  the  cases  there  cited.) 

It  was  also  decided  in  Dan  v.  Brown,  that  it  was  not 
essential  to  the  due  proof  of  the  will,  that  the  name  of 
the  third  witness  should  be  ascertained :  the  fact  that  it 
was  attested  by  three  witnesses,  having  been  established^ 
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ABsuming  the  execution  of  the  will,  and  its  existence 
at  the  time  of  the  testatoi's  deatli,  to  have  been  establish- 
ed ;  the  evidence  of  its  subsequent  loss,  or  destruction, 
was  sufficient  to  let  in  parol  proof  of  its  contents.  Dili- 
gent search  was  shown  to  have  been  made,  where  it  was 
most  likely  to  be  found  ;  in  the  desk  of  the  testator,  where 
he  kept  his  papers,  at  his  usual  place  of  residence.  This 
was  prima  facie  sufficient.  (4  Cowenj  491.  12  John. 
192.) 

On  these  grounds,  a  new  trial  must  be  granted,  with 
costs  to  abide  the  event. 


383 

UTICA, 
Aug.  1826. 


New  trial  granted. 
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Gaillard  and  Gravillon  against  Smart. 

The  plainiifis  having  sued  the  defendant  for  a  large  .  . 
sum  of  money  in  assumpsit,  and  holden  him  to  special  may  disconti- 
bail ;  one  of  their  attorneys  afterwards  gave  parol  notice  "JJ.®^*  ^f^hjj 
to  the  clerk  of  the  attorneys  for  the  defendant  that  the  suit  general  power 
bad  been  discontinued ;  and  oflTered  to  pay  the  costs,  record!"**^  ^" 
The  clerk  requested  a  formal  discontinuance  ;  but  the  at-    Theattomey 

m       ■         1  •   .•/*.    .  1 1  t  .         I  •  for  Uie  plain- 

tomeys  for  the  plaintitTs  told  him  this  was  not  necessary,  uffs  told  the 
The  costs  were  never  demanded  of  the  plaintiffs ;  but  the  Ji^S^fJi<|a2u 
defendant  paid  them  to  his  attorneys  ;  and,  with  the  cOn-  that  the  cauM 
sent  of  the  special  bail,  went  to  Europe^  where  he  still  u<^.^*^"bel 
coEtinues.  The  plaintiffs  afterwards  proceeded  with  the  >ng  requested 
suit,  no  rule  for  discontinuance  having  been  entered.    And  to^ent^  a  rule 

now,  to  diwontinue, 

said  thiB 


not  necessary; 

iL  Bleecker  moved  for  a  rule  that  the  cause  be  discoo-  and  in  conse- 
tinued ;  or  at  least,  that  an  exoneretur  should  be  entered  on  JcSSant,  ^^ 

the  bail  piece*  "with  the  con- 

sent of  his  spe- 

S.  Jl.  Foot,  contra,  read  an  affidavit  of  one  of  the  plain-  to     Europe; 
tiflif,  that  their  attorneys  had  acted  without  their  authority ;  whereupon, 

entered,  the 
plaintiflh  afterwards  proceeded  with  the  cause  On  motion,  the  court  ordered  a  discontin- 
wnes  Co  be  entmred. 
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that  he,  (the  deponent,)  had  merely  given  the  defendant 
leave  to  go  to  JVan^e,  on  his  encouragement  that  this  would 
enable  him  to  make  a  satisfactory  arrangement  of  the  plain- 
tifld'  demand ;  and  that  the  deponent  had  instructed  his  at- 
torneys to  suspend  the  suit ;  not  to  discontinue  it.  And 
that  it  was  never  the  intention  of  either  of  the  plaintiffs 
that  the  suit  should  be  discontinued. 

He  contended  that  the  attorneys  could  not  discontinue 
without  a  special  authority  for  that  purpose.  In  this  case, 
it  operated  to  destroy  the  remedy,  which  is  a  part  of  the 
contract.  It  is  equivalent  to  a  release  or  retraxit,  a  receipt 
or  entry  of  satisfaction ;  neither  of  which  are  acts  which 
an  attorney  can  do,  without  special  authority,  unless  the 
money  be,  in  truth,  paid  to  him.  {Kdlogg  v.  GiWerl^  10 
Joluu  Rep.  220  lo  222,  and  the  cases  there  died.)  Nor  can 
he  give  a  cognavUf  without  authority.  {Denton  v.  ^oyes^ 
6  John.  296.) 

[WooDwoRTH,  J.  The  cases  which  you  mention,  arc 
those  in  which  the  right  would  be  concluded.  This  is  a 
mere  discontinuance.    Another  suit  may  be  commenced.] 

In  effect,  the  right  is  concluded.  The  defendant  is  beyond 
the  reach  of  process.  The  statute  of  limitations  has  begun 
to  run  ;  and  will  continue  till  the  debt  is  discharged,  not- 
withstanding the  defendant  is  abroad. 

As  to  the  bail,  they  took  the  risk  of  the  defendant's  going 
abroad  ;  and  if  they  will  trust  to  a  discontinuance  without 
authority,  they  should  take  the  consequence ;  not  the  plain- 
tiffs.  Beside,  their  application  is  premature.  They  should 
have  waited  to  see  if  there  will  be  a  judgment. 

Bkecker,  in  reply.  The  question  is,  whether  the  cli- 
ents of  the  attorney  are  to  abide  the  consequence  of  his 
unauthorized  acts,  or  whether  they  shall  be  visited  on  the 
opposite  party.  Here  is  no  discharge  of  the  cause  of  ac- 
tion ;  but  a  step  in  the  ordinary  course  of  practice.  Sup- 
pose an  attorney  suffers  a  nonsuit ;  or  puts  in  a  plea  not 
adapted  to  his  client's  defence  ;  clearly,  the  latter  must  be 
concluded.    A  discontinuance  is  no  more  ;  and  indeed  not 
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90  much.    An  attorney  may,  under  his  general  power,  in     albant, 
a  variety  of  ways,  absolutely  conclude   the  rights   of  his     ^ct^JSW. 
client.    Are  we  to  suffer  because  no  rule  was  actually  en- 
teredl  That  it  was  not,  is  the  fault  of  the  plaintiffs'  attor- 
neys.   This  is  not  the  case  of  an  agreement,  which  must 
be  in  writing  by  the  12th    rule  of  ^pril  term,  1796.     It  is 
the  case  of  a  notice  that  the  suit  was  discontinued  ;  and  a 
waiver  of   the   rule,  or   formah'ty   of    actual   discontinu- 
ance. 

This  is  a  totally  different  case  from  a  retraxit  or  release, 
as  Teroarked  by  his  honor,  judge  Woodworth. 

At  any  rate,  the  bail  must  be  discharged  on  the  plain- 
tiffs' own  showing.  They  have  licensed  the  principal  to 
go  beyond  the  reach  of  his  bail. 

Cwrioy  per  Savage,  Ch.  J.  It  is  worthy  of  remark, 
that  only  one  of  the  plaintiffs  makes  an  affidavit,  denying 
Any  special  authority  in  their  attorneys  to  discontinue ; 
^ndif  this  were  the  question,  I  think  we  ought  at  least  to 
mteodjihat  the  attorney  would  not  act  without  such  an 
authority,  till  the  contrary  is  clearly  shown  by  both. 

But  I  do  not  think  a  special  authority  was  necessary. 

^«Uon  V.  ^oyes    is    relied    on ;    but,   as   I    understand 

thatcaae,  it  is  an  authority  in  favor  of  the  right  to  discon« 

tinue  under   the  general  power  of  the  attorney.      It  was 

^"^re  held,  that  a  judgment  confessed  by  an  attorney  of 

*hi8  court,  without   process,   was  regular ;  and   the  court 

^id  the  defendant  must  look  to  the  attorney  for  his  damn- 

i^i  if  be  had  sustained  any.     It  is  true,  this  being  such 

^  8^^ong  act  of  the  attorney,  the  court  allowed  the  party  to 

^'^^^  in  and  plead ;  the  judgment  standing   as  security. 

^^^y  cite  various  cases,  showing  that,  usually,  if  the  cU- 

*'*l  is  prejudiced  by  the  misconduct  of  his   attorney  in  the 

^^  of  the  suit,  he  must   take  his  remedy  against  the 

^ttorncy.       Van  JVew,  J.  who  dissented,    conceded   that 

*  suit  had  been  regularly  commenced,  the   confession 

^^^W    have  been    conclusive,    unless   the   attorney   had 

^^  insolvent.      Taking  the  rule  as  laid  down  by  him, 

^•^Jch  is  certainly  the  most  favorable  to  the  plaintiffs ; 
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ALBANY,  and  still  we  must  bold  tbe  discontJDuaDce  regular,  if  it 
Ocu  1886.  j^j^j  jijggjj  actually  entered.  What  has  been  done,  is  clear- 
Anonymoui.  ^^  equivalent  to  an  actual  discontinuance.  The  defend- 
ant's attorneys  requested  a  rule  to  be  entered ;  but  tbe 
formality  was  waived.  This  is  not  the  case  of  an  agree- 
ment within  the  rule  which  requires  a  writing  between 
the  attorneys.  Where  an  attorney  is  retained,  we  will 
not  look  for  a  special  authority  to  do  so  ordinary  an  act  of 
practice  ns  the  discontinuance  of  the  cause.  True,  his 
general  power  does  not  extend  to  a  retraxit  or  release  ;  be- 
cause they  relate  to  the  cause  of  action  itself;  not  merely 
to  the  remedy  which  he  is  retained  to  conduct.  But  he 
may  do  all  ordinary  acts  in  the  prosecution  of  tbe  suit ; 
or  the  final  disposition  of  it. 

Besides,  here  were  instructions  given  to  the  attorney  to 
suspend  the  suit.  This  is  admitted  by  tbe  plaintiffs.  If 
these  instructions  have  been  misconstrued  by  the  attor- 
neys, it  is  better  that  their  clients  should  suffer,  than  the 
op|)osite  party. 

On  the  whole,  we  think  a  rule  to  discontinue  must  be 
granted  ;  and  this  precludes  the  question  as  to  the  exon- 
eretur.     The  bail  are  relieved  as  a  consequence. 

Rule  to  discontinue  granted. 


Anonymous. 


TheaffidaYit  i  .     . 

upon  which  to  W.  MuLOCK  moved  for  judgment  as  m  case  of  nonsuit, 
judlrocntashi  ^^^  ^^^  proceeding  to  trial  at  the  last  circuit  in  the  county 
cose  of  non-  of  Delaware* 

suit,  must 
show  Uiere  has 
been  a  circuit      /.  L.  Tillinghost  objected,  that  it  did   not   appear    by 

pUinUffmichl  ^^^  affidavit  on  which  the  motion  was  founded,  that  there 
haTe  triedms  had  been  any  circuit  in  Delaware  since  the  cause  was  put 

cause. 

The     court  ^^  ISSUe. 
will  not  take 
judicial  notice 

that  there  has  MiUock  suggested,  that  the  court  would  take  judicial 
^lit.**^  *  notice  that  there  had  been  such  a  circuit. 
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ALBANr. 
Oct.  1886. 


Curia*  We  have  often  held  otherwise.  Before  you 
can  move  for  judgment  as  in  case  of  nonsuit,  you  must 
show  by  your  affidavit  affirmatively,  that  there  has  been  ^^^^^^^^^ 
a  circuit  at  which  the  plaintiff  might  have  tried  his  cause. 
Till  this  is  shown,  it  does  not  appear  that  he  was  in  de- 
fault 


Motion  denied. 


Anonymous. 

J*  A.  Collier,  for  the  defendant,  moved  to  change  the 
venue  in  this  cause,  on  the  ground  that  a  greater  number 
of  witnesses  resided  in  the  county  to  which  he  sought  to 
change  it,  than  in  the  county  where  the  venue  was  laid. 

B*  Stephens,  contra,  objected  tliat  the  affidavit  upon 
WDich  the  motion  was  founded  did  not  name  the  witness- 
^f  nor  state  that,  as  the  defendant  was  advised  by  coun- 
^l  and  believed,  he  could  not  proceed  to  trial  withou  t 
^laeir  testimony. 

^^.  For  both  reasons,  the  motion  must  be  denied. 
O^kg  iQ  i[^Q  looseness  of  the  practice  in  these  respects, 
heretofore,  parties  have  taken  very  great  latitude  in  sta- 
^'^K  the  number  of  witnesses  on  both  sides.  We  think  it 
proper  to  require  that  they  should  not  only  name  their 
Witnesses;  but  we  now  require  them  to  swear  that,  as 
^W  «^re  advised  by  counsel,  and  believe  they  cannot  safe- 
^y  Proceed  to  trial,  without  each  of  the  witnesses  named. 

Motion  denied  with  costs. 


The  affida* 
▼it  for  a  mo- 
tion to  change 
the  renue, 
must  state  the 
names  of  the 
vitnessei. 

And  also, 
that,  as  the 
party  is  adri* 
sed  by  counsel, 
and  belierea^ 
he  cannot 
safely  proceed 
to  trial  with- 
out the  testi- 
mony of  each 
of  them. 


Voi.  VI. 


50 
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Oct.  18S6. 


Anonymous. 

asideadefauU  J*  -^^  CoLLiER,  for  the  defendant,  moved  to  set  aside  a 
for  want  of  a  default  for  want  of  a  plea,  on  the  ground  of  merits. 

plea,    on    the  to 

ground         of 

merits,  if  it  ap-  H.  P.  IlufUy  contra,  read  an  afliJavit  showing  that,  by 
Sat^^tfe^^lain!  ^^^^^^  ^^  ^^^  defendant's^doubtful  circumstances,  the  plain- 
tiff may  lose  tiff  would  be  in  danger  of  losing  bis  debt,  unless  tlie  judg- 
rea8on**of  the  "TfJ^tU  was  Bufiered  lo  Stand  Ds  security. 

defendant's 

being         in      Curto.     Let  the  defendant  plead  and  go  to  trial  on  pay- 

doubiful     cir-  ,  . 

cttmstances,     ment  of  costs;  the  judgment  to  remain  as  security. 

the  court  will 

Tudement  *to  Collier.  Do  the  court  mean  ilie  costs  of  resisting  the 
stand  as  Mcu-  motion  merely  ;  or  the  costs  of  the  default  and  subsequent 
^nl  a  ^e  proceedings  also  ? 

that  the    de- 

Sllfd"and°^  Cttrio.  Both  must  be  paid.  The  plaintiff  is  entitled  to 
to  trial,  on  them  as  a  consequence  of  the  default ;  and  at  all  events. 
JJ|J[JJ*''  Were    this  otherwise,    the  plaintiff  would  lose  these   costs 

This  means  altogether,  if  he  should  not  succeed.     We  do  not  mean  his 
costs  of  resist-  obtaining  them  should  in  any  way  depend  on  the  event  of 

ing    the    mo-  ih^  g^it. 

tion ;  but  also  _    ,  i>      t 

of  the  default,  Rule  accordingly. 

and  alt  sub- 
sequent pro- 
ceedings.   


-,^      ,  .  Cobb  and  Morris  against  Darrow. 

The   plain-  ° 

tiff  has  a  right         .  . 

to  act  on  a  no-      An  attorney,  Without  any  authority  from  the  defendant, 

wwiv^  ft^m  ^^®  notice   to  the  attorneys  for  the   plaintiff,  that  special 

an  attorney  of  bail  was  in  for  the  defendant.     On  this  notice,  and  4  days 

^  though  ^""he '^^^®'"»  ^'^^  P'®*°*'ff's  attorneys  entered  the  defendant's  de- 

Muay  not  have  fault. 

w^f.'^nd  tho*      -^"^  though  no  bail  was,  in  fact,  in,  as  the  notice  stat- 

be^inSStotS  ^^  '  ^"^  ^^^  ^^^  ^'®^  ^*"  ®^"^®  ^''"®  ^^^^^*  ^°^  ^^  another 
in  the  notice,    attorney; 
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Tlu  Court  refused  to  set  aside  tbe  proceedings  for  ir-  albant, 
regukrity ;  saying  the  plaintiffs  bad  a  right  to  act  upon  the  ^^^  ^^^^' 
noiice. 

D,  Cody,  for  the  motion. 

H,  P.  HwUf  contra. 


Jones  against  Spicer. 


This  caoae  was  removed  by  habeas  corpus,  returnable     ^   ^^  ^ 

,  ftppcar    upon 

the  19th  day  of  August  last.     The  writ  being  returned  and  a  kabeat  ecrw 

filed  OS  tbe  7ih  of  August,  before  the  return  day,  the  plain-  SkiT" Wow 

tiflT  took  tbe  usual  rule  to  appear,  and  gave  notice.     The  the       return 

defendant  not  appearing  pursuant  to  the  rule,  the  plaintiff  the^'  wrir^K 

entered  a  rule  for  a  procedendo:  which  actually     re- 

^  tumed    when 

^.  Mulock  now  moved  to  set  aside  as  irregular.  ^red. 

Jtf.  UUhoeffer,  contra. 

Curia.  The  plaintiff  has  proceeded  irregularly.  A  rule 
cannot  be  taken  upon  process  till  the  return  day.  It  is  so 
of  rules  to  bring  in  the  body  on  writs  of  capias;  and  the 
same  of  a  habeas  corpus. 

Motion  granted. 


Jackson,  ex  dem.  Farmers'  Turnpike  Co.  against 

Btiles,  Wild,  tenant. 

A.  L.  Jordan,  for  the  tenant,  moved  for  leave  to  enter     An  affidavit 
into  the  consent  rule  specially,  on  his  affidavit,   "that  he  that  the  ten- 

...  _   .  *^  "^  .  J  au       u     •     •"'     "claims 

this  deponent,  claims  as  tenant  in  common ;  and  that  he  is  as  tenant  in 

advised  by  counsel,  and  believes,  that  he  is  tenant  in  com-  ^^Te^iT^^ 

nion  with  the  lessors  of  the  plaintiff."  the  plaintiff; 

He  cited  Jackson  v.  Stiles^  (2  Cowenf  585.)  ^  I,  i^yis^ 

by  counsel, 
mad  belierest  he  is  tenant  in  common"  with  them,  is  sufficient  to  entitle  him  to  enter  into 
the  consent  rule  spedallj. 


S9S  CASES  IN  THE  SUPREME  COURT 

ALBAN7,         fV.  Fraser^  contra,   objected,  among  other  things,  that 
Oct.  1826.    ^j^g  aflSdavit  was  too  loose  and  general. 

Bacon!*         Curia,     We  think  it  is  sufficient.     The  form  agrees  with 
that  required  in  the  case  cited. 

Motion  granted. 


Jackson,  ex  dem.  Vroman,  against  Vrom^n. 

Notice     of      c^  Y.  Lansing,  for  the  defendant,  moved  for  judgment 
mouon       for        .  ^  .      ^  •  .         i      ,       V.  . 

jadgmentasin  as  m  case  of  nonsuit,  for  not  gomg  to  trial  at  the  last  SchO' 

indiucannotbe  *^'^*  circuit,  pursuant  to  stipulation.  He  read  an  affida- 
giyen,  till  af-  vit,  the  jurat  of  which  was  dated  the  I6th  of  OclobeTf  sta- 
M^whlch'^^e  ^*"ff  ^'^^^  "^  notice  of  trial  was,  on  that  day,  at  the  time  of 
plaintiff  is  making  the  affidavit,  received  for  the  circuit,  which  was  to 
has  fNissed,  ^^  holden  on  the  2Sd  of  October.  And  he  said  the  plain- 
though  he  en-  tjff  ^rag  jn  default.     He  had  let  the  time  pass  for  noticing. 

Ureiy  omit  to  .  .  r  o 

notice       his  It  was  impossible  for  him  to  try  ;  and  should  be  conaidered 
^*^^'  in  the  same  light  as  if  a  circuit  had  passed,  and  the  cause 

in  fact  not  tried,  through  the  plaintiff's  fault. 

/.  Seelycy  contra,  said  the  application  was  premature. 
The  cause  might  yet  have  been  tried  by  arrangement  be- 
tween tlie  parties ;  or  the  circuit  might  have  fallen  through. 
The  plaintifl'  is  not  completely  in  default  till  his  cause  has 
been,  or  might  be,  called  on  the  calendar. 

And  of  this  opinion  was  the  Court, 

Motion  denied. 


Ex  parte  Bacon  and  Lton. 


Setting  aside  '^^^^  common  pleas  of  St.  La%crenct  county  had  set 
*  j^'pn^ptby  aside  a  regular  judgment  by  default  against  the  defendant, 
court  of  com-  ^^  ^  cause  wherein  the  relators  were   plaintifTs,  and  one 

mon  pleasy  is 

matter  of  discretion  with  that  court. 
And  this  court  will  not  interfere  on  such  a  subject  by  mandamus. 
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TayloTy  derendant,  on  ilie  grouod  of  meriis,  on  payment  of     albavy, 
coBto.  2i^ 

Ani  this  court  were  now  moved  tlint  a  mnndamua  issue,       » 
commanding  (he  C.  P.  to  vacate  (hat  rule.  *■ 

Dana. 

B.  S.  Doty,  for  the  relaiors. 
The  motion  was  not  opposed ;  but 

Per  Curunn.  The  common  pleas  must  be  their  own 
judges,  upon  (he  circumstances  berure  tliem,  whether 
they  will  set  aside  a  default  upon  the  merits.  This  is  so 
much  a  matter  of  diseretiun,  tliat  we  nil)  not  interfere  by 
mandamus.  The  granting  or  refusal  of  such  an  applica- 
tion, is  governed  by  no  fixed  principles.  No  positive  rule 
of  law  has  been  violated  by  the  court  below;  nor  can  we 
fix  bounds  10  their  discretion  upon  (his  subject. 

Besides;  upon  (he  circumstances  disclosed  here,  we 
rather  think  we  should  have  Be(  aside  (he  default  in  ques- 
tion on  our  own  rules  of  practice.  But  upon  this  we  give 
no  opinion. 

Motion  denied. 


Bennett  ogoinsf  W.  M.  Davis  and  N.  Datib. 

Judgment  for  the  pluintiiT  was  rendered  against  both  a  wurant 
(he  defen(taQ(s,  on  bond  and  warrant  of  attorney.  At  a  o''"'.'<'r"«y  "r 
previous  term,  the  judgment  had  been  set  aside  as  to  Jv.  eonfcM  juie- 
DavU,  for  irregularity  in  i(s  entry,  on  grounds  mentioned  ^J","  '■^' 
in  (he  report  of  the  same  case,  in  3  Coaeti,  68.  mcnt  cntarad 

And  now  i(  was  moved  (hat  the  judgmen(  be  also  set  !,^jj*"'^  J| 
aside  as  to  W.  M,  Davii,  on  (lie  ground  that  he  was  an  in-  ««»<1«  «"  mo- 
tjant  when  the  bond  and  warrant  of  at(orney  were  executed. 

W.  H.  Maynard,  for  the  motion,  cited  I  //.  Bl.  Rep. 
"75;  DtmL  Pr.  359;  IV.  SI  Rep.  113S;  Bing.  on  Jndg. 
-^t;  I  DaU.  128. 
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ALBANY,  G.  C,  BronsoUf  contra. 

OcL  1826. 

^^^v^^^  Curia.  The   warrant  of  attorney  was  void  as  to  the  in- 

^y*^  fant ;  and  the  judgment  must,  therefore,  be  set  aside. 

Rooee. 

Motion  granted. 


LowN  against  Roose. 


On  a  rale  l^^  May  term,  on  the  26th  of  May  last,  a  rule  was  mov- 
memas incase  ^  for,  and  taken  against  the  plaintiff,  for  **  judgment  aa 
^a  nonsuit,  jjj  ^.^g^  of  nonsuit,  unless  the  plaintiff  shall  stipulate  and 
plaintiff  eball  pay  costs."  But  no  stipulation  was  served  by  the  defend- 
Sr^'^S  ant's  attorney  till  the  I6th  of  June  thereafter, 
tiie  plaintiff  The  defendant's  attorney  having  taken  judgment  as  in 
hiitunter^  \r  ^^^^  ^^  nonsuit  against  the  plaintiff. 
51  **?*'^**^''*      A  motion  was  now  made,  in  behalf  of  the  plaintiff,  to 

Wl   days :    or  .         . ,  ,  .      i  i  .      ■ 

the  defendant  B^t  It  aside ;    and  one  question   was,   whether  the  stipula- 

hb^*u<f*'^*^t  ^**^"  ^^^  ^^  sufficient  season  to  comply  with  the  rule.     No 

without     de-  demand  of  the  costs  by  the  defendant's  attorney  had  been 

mandinffcoBts.         i 
*         made. 

J.  fV.  Wheeler^  for  the  motion. 

J.  L.  Wendell  and  G.  A.  Shufeldtj  contra. 

Ctirta.  The  obligation  to  demand  costs  on  the  rule  nm, 
for  judgment  as  in  case  of  nonsuit,  does  not  attach  till  a 
stipulation  be  actually  given.  Here  was  a  delay  of  more 
than  20  days  to  give  the  stipulation.  On  a  rule  of  this 
kind,  the  stipulation  roust  be  given,  at  least,  within  20 
days  from  the  rule ;  and  we  think  hulanler;  or  the  defend- 
ant may  proceed  and  perfect  his  judgment  of  nonsuiU 
The  motion  must  be  denied. 

Motion  denied. 
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ALBANY, 
Oct.  i8S6. 

Ontario  Bank 

The  President,  Directors   and  Company   of  the  On-      Baxter. 

TARio  Bank  against  Baxter. 
The  same  agakist  three  others,  in  three  several  causes. 

These  were  separate  actions  on  the  same  promissory  note,     x^^  statute 
against  the  several  defendants,  as  maker  and  separate  en-  ^f '-  ^      ^h 

J  ^  ch,  S59,  $.  6,) 

uorsers*  regulating  the 

k\\  the  cauaeB   being  noticed  for    trial  at  the  last  Oneida  c?»^.«  ••^ 

°  al  suits  on  the 

circuit,  they  were  ordered  by  the  circuit  judge  to  be  put  same  note,  &e. 

off,  on  payment   of  costs.     These   were   taxed  at  the  full  g^^'^j  ***^ 

costs  of  the  circuit  in  each  cause.     The  defendant  refused  the  Interlocu- 

to  pay  according  to  the  taxation;  insisting  that  he  was  ihe  cause;  e. 

bound  to  pay  full  costs  in   only  one  of  the  causes,  and  dis-  i^'  ^^.®  costs  of 

.  putting   off  a 

bursements  only  in  the  others,  and  claiming  that  the  stat-  cause  at  the 

ute  of  ^pril  21,  1818,  {sesa.  41,  c.  259,  8.  6,)  extended  to  ^"^^^e  sot- 
the  casii  He  accordingly  tendered  this  amount  to  the  eral  suite  are 
plaintiffs'  attorney.  The  latter,  claiming  thB  full  costs  in  ga?^  uiemal 
all  the  causes,  moved  the  three  for  trial,  in  which  disburse-  kerandendorw 
mentfl  only  were  tendered,  and  took  inquests.  an  ajffida?it  of 

An  objection   to  this   course   was  made  to  the  circuit  "*?V^  ^  ^ 

^  aside    an   m* 

judge;  and  he  was  moved  to  order  a  re-taxation.  He  re«  auest  in  ail 
plied,  that  the  costs  having  been  taxed  by  a  competent  ^  be*M2 
officer,  must  be  paid  ;  that  he  had  nothing  to  do  with  the  by  the  maker; 
taxation ;  and  the  supreme  court  only  could  afford  relief  quainte^w^ 
on  this  head.     He  accordingly  suffered   the  inquests  to  be  ^  f^»  ^^ 

.  the      defence 

taken.  being        Uie 

An  affidavit  of  merits  was  now  made  by  the  maker,  in  »"n«»nalithe 

^  causes. 

the  three  causes,  which  were  against  the  endorsers.  He 
swore  that  be  was  acquainted  with  the  defence  in  each 
cause  ;  and  that  it  was  the  same  in  each  of  the  four  causes. 

On  these  facts, 

A  motion  was  made  to  set  aside  the  inquests  for  irregu- 
larity :  and  that  the  costs  be  re-taxed. 

A.  Cossett,  for  the  motion. 

C.  P.  iSrklandf  contra. 
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ALBANY,         Curia*     This  motion  cannot  be  granted,  on   the  ground 

Oct.  1826.     Qf  irregularity.     The  statute,   {sess.  41,  ch.  259,  s.  6,)  reg- 

I,.  ulatinff  (he   costs  of  several  suits  on  the  same  instrument 

Munro  ° 

T.  or  note,  &c.  against  maker  and  endorsers,  &c.  applies  on- 

*^'       ly  to  the   general,  not  to  the  interlocutory  costs  of   the 
cause. 

But  there  is  an  affidavit  of  merits.  It  is  objected  that 
this  is  made  by  the  maker,  who  is  not  the  nominal  defend- 
ant in  the  three  causes.  He  is,  however,  a  party  to  the  in- 
strument ;  and  asserts  his  acquaintance  with  the  facts  in 
each  cause  ;  and  that  the  defence  is  the  same  in  all.  We 
think  this  sufficient,  and  grant  the  motion  to  set  aside  the 
inquests,  on  payment  of  all  the  costs. 
The  motion  to  re -tax  is  denied. 

Rule  accordingly. 


Munro  against  Baker  and  others. 

Cause  must  A  WRIT  of  certiorari  had  issued  in  this  cause,  in  behalf 
a  cer^reri  in  ®^  JUunro^  to  remove  into  this  court  the  assessment  list  of 
all  cases  highway  work  made  by  the  commissioners  of  highways  of 

leTiew      the  ^^^  iovfik  of  Mamaroneckf  in  the  county  of  Wt9tchester^  with 
proceedings  of  ^liQjf  proceed inffs,  and  the  determination  of  the  commis- 

an  inferior  ju«     . 

risdiction   for  sioners  in  affixing  the  names  of  persons  mentioned  in  the 

where  **^e  ''®^ »  ^^^  ^^^  number  of  days  which  they  determined  each 
writ  is  sued  person  should  work  for  the  year ;  among  whom  they  named 
people/  ^  Mvmro.  The  certiorari  recited  his  complaint,  that  manifest 
error  had  intervened  in  the  list  and  proceedings  of  the  com- 
missioners; and  the  writ  was  allowed  by  the  recorder  of 
Jftw-Yorky  without  any  cause  shown  by  affidavit,  or  Other- 
wise. 

S.  S>  Lushf  now  moved  to  set  aside  the  writ  as  irregu- 
lar. He  insisted  that,  at  common  law,  it  could  be  allowed 
only  in  open  court ;  (2  T.  R.  89 ;)  and  the  statute,  (i  Jt.  L. 
140,)  does  not  extend  to  the  case. 
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At  any  rate,  cause  should  have  been  shown  by  affidavit ; 
for  there  are  certain  cases  in  which  the  court,  from  a  re- 
gard to  public  convenience,  will  refuse  to  allow  a  certio- 
rarL  (2  C<dne9'  Rep.  181,  2.  20  John.  84.  2  T.  H. 
234.) 

5.  M*  HapkmSy  contra,  said  the  writ  issues,  of  course, 
unless  restrained  by  the  legislature.  This  is  proved  by 
our  various  statutes  on  the  subject.  And  see  also.  Com. 
Dig.  Certiorari^  {B.)  Pro  rege,  the  writ  issues,  of 
course,  even  where  it  is  forbidden  by  the  general  words  of 
a  sialule. 


ALBANF, 
OcL   1826. 


Goodrich 

▼. 
CoWin. 


Without  saying  whether  an  application  should 
have  been  made  to  the  court,  we  are  clear  that  cause  must 
be  shown  in  all  cases  where  a  certiorari  is  brought  to  re- 
view the  proceedings  of  an  inferior  jurisdiction  for  error. 
It  is  never  of  course,  except  where  it  is  sued  out  by  the 
people.  If  it  were  otherwise,  we  might  have  every  petty 
judicial  controversy  in  the  state  before  us. 

Motion  granted. 


GooDEicH,  administrator   of    Goodrich,    agaitist  Colvin 

and    Lbiber. 

J.  M'KowN,  for  the  defendants,  moved  to  change  the 
venue  in  this  cause  from  the  county  of  Steuben  to  the 
county  of  Oneida^  on  the  ground  that  the  action  was  debt 
on  a  judgment  of  this  court ;  and  the  venue  in  the  original 
cause  was  laid  in  the  county  of  Oneida;  and  the  record  of 
judgment  filed  in  the  office  of  the  clerk  of  this  court  at 
Utiea,  in  the  county  of  Oneida. 

He  said,  the  action  of  debt  on  judgment  is  local ;  and 
the  venue  is  confined  to  the  place  of  filing  the  record  and 
original  venue.  (1  Chit.  PL  272.  2  Tidd'a  Pr.  1035. 
S  Joh$L  Cos.  381.     9  John.  Rep.  259.) 

Vol.  VI.  51 


Debt  on 
judgment  is 
not  a  local  ac- 
tion ;  and  the 
▼enue  may  be 
laid  in  any 
county  in  the 
state,  without 
regard  to  the 
place  of  filing 
the  record  or 
the  yenue  in 
the  original 
cause. 
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Oct.  1826. 

Burtch 

T. 

Hoag. 


/•  L.  TUlinghastf  contra.  The  case  cited  from  2  John. 
Cos.  S81,  was  debt  on  a  judgment  of  the  court  of  common 
pleas.  The  reason  of  the  English  practice  does  not  apply 
here.  There,  records  are  always  filed  at  fVeslminster ; 
and  the  object  of  confining  the  venue  to  that  place  is,  that 
the  record  may  be  the  more  conveniently  inspected.  No 
such  purpose  is  answered  here,  where  we  have  three 
clerk's  offices  in  three  different  parts  of  the  state.  The 
place  of  trial  cannot  follow  the  venue. 

Ciina.  Admitting  the  English  practice  to  be  as  stated, 
there  is  no  reason  why  we  should  follow  it.  The  main  ob- 
ject of  a  venue  is  to  facilitate  the  obtaining  and  introduc- 
tion of  testimony  at  the  trial.  These  trials  in  debt  on 
judgment,  when  by  record,  are  in  term  time,  by  the  record 
itself,  without  regard  to  the  place  where  it  may  be  filed. 
And  if  there  be  any  other  plea  or  issue  than  niU  tUl  record^ 
the  venue  may  be  changed,  to  subserve  the  convenience 
of  witnesses,  as  in  ordinary  cases.  There  is  nothing  in 
the  nature  of  debt  on  judgment  which  makes  it  local. 

Motion  denied. 


The  supreme 
court  are  goy* 
erned  by  the 
•ame  ruiee  in 
relieving  a- 
gainst  defaults 
In  real,  as  in 
])er8onal  ac- 
tions. 

And  default 
fbr  not  plead- 
ing, will,  at 
the  same  term 
when  taken, 
the  counsel 
who  took  it 
being  present 
in  court,  be 
opened  of 
course. 


BuRTCH,  demandant,  against  Hoag,  tenant. 

An  imparlance  had  been  granted  to  the  first  day  of  the 
present  term,  for  the  tenant  to  plead  ;  which  he  omitted  ; 
and  his  default  was  entered. 

After  the  quarto  die  post^ 

£.  Cowen  moved  that  the  default  be  opened  and  the  ten- 
ant received  to  plead,  the  counsel  who  took  the  defatiH 
being  in  court.  He  said  he  supposed  the  motion  for  the  de- 
fault stood  on  (lie  footing  of  any  ord'imry  non-enumerated 
motion  ;  which,  under  the  like  circuir^tances,  would  be 
opened  during  the  term  at  which  it  was  granted. 

J.  L.  Tillinghast,  contra,  relied  on  the  greater  Btrictness 
which  prevails  as  to  real  actions ;  and  cited  2  Dunl*  Pr. 
912. 
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Curia.    The  strictness  contended  for,  has  been  much  ALBAifr, 

relaxed;  and,  in  real  actions,  we  are  now  governed  in  gran-  ^^^  '®**' 

ting  relief  against  defaults  by  the  same  rules  which  prevail  ^     ,^ 

in  personal  actions.  Wrighu 

Motion  granted. 


Ex  parte  Wright. 


RiCBA&MON  sued   Wright  in  the  Oneida  common  pleas      a   sentrml 

for  an  assaalt  and  battery.     Issue  being  loined,  the  par-  ■«^»»»«on  of 

•  cauM  to  aiw 

ties  st/puJated  in  writing  to  refer  the  cause  to  three  per-  bimtion      k 

sods;  thai  they  should  hear  it  on  the  pleadings ;  and  that  anc2*r*^JJ|*n^ 

a  jadgment  should    be    entered  on    their    report.     After-  where       Um 

wards,  the    defendant   revoked  the   submission  ;    but  the  ^It^  jSJJ 

referees,  notwithstanding,  proceeded   to  a  hearing,  and  re-  "*«"'  ""y  ^ 

ported   for    the    plaintiff.      Then,  the    defendant    having  report. 

threatened  to  move  to  set  aside  any  iudfirment  entered  on  ^"^^  in  tuch  a 

^   ^      ^  ense,     if    the 

the  report,  the  plaintiff  noticed  his  cause  for  trial  at  (he  ■ubmiwion  be 
last  September  term  of  the  Oneida  C  P.  The  defendant  ^^^  ^'^^  nJa* 
moved  to  strike  the  cause  from  the  calendar  on  the  ground  proceed  with 
of  the  above  proceedings.     The  C.  P.  made  a  rule  denying  (Hal,  notwjth- 

the  motion.  ttJindin^    the 

submission. 
A  motion  was  now  made  for  a  mandamus,  commnndmg 

them  to  vacate  that  rule.     And  \S  John.  Rep.  22,  and  1 

a.  315,  were  cited  in  support  of  the  motion. 

It  was  insisted  that  the  submiiaftion  to  arbitration  was  a 

discontinuance  of  the  cause  in  the  C.  P. 

T.  JenlcifM,  for  the  relator. 

The  motion  was  not  opposed ;  but 

Per  Curiam.  The  court  below  were  right.  A  general 
flubmiflsion  to  arbitration  is  a  discontinuance.  Not  so  of  a 
submission,  where  a  judgment  on  the  report,  or  a  cognovit, 
b  to  follow.  By  the  very  terms  of  the  submission,  the 
cause  is  to  be  continued  in  court.    The  motion  must  be 

denied. 

Motion  denied. 


400  CASES  IN  THE  SUPREME   COURT 

ALBANY, 
Oct.  1886. 

Ex  parte  Lampman. 

Lampman  sued  Bennett  and  others  in  a  justice's  court  of 
The  plaintiff  the  county  of  Oneida;  and  recovered  judgment  for  ^40. 
court  rccoTcr!  The  defendants  appealed  to  the  common  pleas  of  that 
ed  $40;  and,  county;  and  a  verdict  was  rendered  for  the  plainti^  on 
recorery^  was  trial  there,  for  $3,1 2i.  The  court  held  that  this  was  a  case 
redaMd  to  $3,  jj^  ^hj^h  they  might  exercise  a  discretion  as  !o  costs,  within 

12  1-2 ;    ktldf  JO  9 

that  he  was  the  41st  section  of  the  50  dollar  act,  (sess.  47,  ch.  2S8,  p. 
^Ilfwithdb^  296,)  and  awarded  the  plaintiff  $1  costs,  only, 
bursements;         It  was  now  submitted,  by  consent,  to  this  court,  whether 
C.  P.  had  no  ^hc  C.  P.  were  correct  in  their  construction  of  tlie  act. 

discretion     to 

reduce      the      ^q^^  ^  Collins,  for  the  appellee. 

costs.  1  »  ri 

That  discre- 
tion exisu  in      A.  Bennett,  contra. 

those  cases  on- 

npp7iieV*  re^      Curia.    By  the  proviso  to  the  39th  section  of  the  statute 
^^^^  ^  in  in  question,  in  all  cases  of  appeal,  if  eitlier  party  recover  a 

the  C.  P.  than  i.        /*.,   i  n  •  •  ,  «. 

in  the  justice's  sum  not  exceeding  25  dollars,  his  costs  are  not  lo  exceed  7 

court;       but  dollars  beside  disbursements, 
still  more  than 

|25.  The  case  is,  therefore,  provided  for  by  that  section ;  and 

the  court  below  erred  in  not  awarding  the  7  dollars  and 
disbursements. 

The  discretionary  power  of  reducing  the  costs,  is  given 
by  the  41st  section,  and  is  in  cases  not  otherwise  provided 
for.  If  can  apply  only  to  a  case  where  the  recovery  in 
the  common  pleas  is  reduced  below  the  recovery  before  the 
justice  ;  but  still  exceeds  $25. 


An  affidavit  Allen  and  Others  agcdnsi  Hendree. 

for  a  commiss- 
ion must  show  T      m      T»      -.T  -.r  1    i.  ■ 

that   issue  is      J*   !•  B.  VAN  VEGHTEN  moved  for  a  commission  to  take 
joined  m  the  y^^  examination  of  witnesses ;   but  the  affidavit  for  the 

cause ;         or  ,  ,  ,        ' 

■ome    reason  motion  did  not  state  that  issue  was  joined  in  the  eaase ; 
^fonf^  ^^^  "^"^  ^'^  '^  assign  any  special   cirsumstances,  showing  the 
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necewity  or  propriety  of  a  comraission,  before  issue  in  the     albant, 
cause  ^*-  '»«<^- 


/.  £•  Lovett  objected,  that  the  affidavit  was  defective. 
It  should  have  stated  that  issue  was  joined  in  the  cause, 
(t  Jofat  Rep.  478.     S  id.  259.) 

Aod  of  this  opinion  was  the  Court ;  and  they  denied  the 
motion. 

Motion  denied. 


Jackaon 

v. 
flotchkiM. 


JACKSOVf  ex  dem.  Marvin  and  others,  against 

8.    HOTCHKISS. 

Ejectment   to  recover  part  of  military  lot  No.  44,  in  gnJ^^"  land 

HomeTf  Cortland  county,  tried  at  the  circuit  in  that  county,  under  a  con* 

Jmmry  25/A,  1825,  before  Throop,  C  Judge  ;  when  the  chaVe;'''  ^but 

folbving  facts  appeared :  negJccta       to 

The  defendant  came  into  possession  of  the  premises  in  tideration  mo^ 

question,  by  agreement  with  Daniel  Hoar  and  .d6ner  Hotch'  "*y»  *?•.  V^^ 

?^  ■     ^  ,  •«  J  those  claiming 

kttiy  who  took  possession  under  a  written  and  sealed  con*  under  him  are 
tract  to  purchase  of  Anthony  Jllarxdn,  who  died  in  1811 ;  !^^^^,^„  ^ 
(aod  of  whom  the  lessors  of  the  plaintiff  are  the  children  title  of  the 
and  heirs  at  law.)  This  contract  of  purchase  was  dated  heirs ; 'though 
Odoher    19/A,   1797,   about  which  time  the  vendees   took  "><>'•  than  so 

mi      1  1  1  J     .     y««ra       have 

possession.  The  last  payment  was  to  have  been  made  in  elapsed  from 
March,  1799.  Two  payments  of  part  of  the  ptirchase  [^^"^•''^•'^ 
money  were  endorsed  on  the  contract ;  the  last,  of  j|(60,  ment  became 
as  of  February  14//i,  1798.  The  present  action  was  com-  ^^''  ^^^\ 
menced  in  1824.  The  vendees  and  the  defendant  had  and  Uiose 
contioaed  in  possession  of  the  premises  in  question  from  ^eV  him,  have 
the  time  of  the  contract  of   purchase :    and  made  perma-  ™*^*   perma- 

^  '  "^  neni  and  Tal- 

uable  im- 
prorements,  defended  seyeral  actions  of  ejectment,  and  not  been  called  on  by  the  Tendor 
lo  pajr ;  and  have  even  acquired  title  by  conveyance  from  a  third  person. 

A  delay  ol  twenty  years  to  demand  the  money,  or  bring  a  suit  upon  a  contract  under 
■tall  will  raioe  a  presumption  of  payment ;  but  this  may  be  repelled  by  showing  that  the 
eovenantee  died  after  the  money  fell  due,  leaving  the  contract  in  the  hands  of  his  attorney, 
who  did  not  deliTer  it  to  the  administrators,  or  place  it  within  their  control,  till  a  number 
of  yean  after  the  covenantee's  death,  it  not  appearing  that  they  had  any  knowledge  of  the 
coatnet  at  Uio  time  of  making  out  the  inventory  of  their  intestate's  estate. 
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OcL  18S6. 

Jackaon 

▼. 
Hotchkiss. 


nent  and  valuable  improvements ;  and  ihe  defendant  had 
successfully  defended  several  actions  of  ejectment  for  the 
same  premises. 

The  defendant  then  offered  in  evidence  a  conveyance  in 
fee  of  the  premises  in  question,  to  himself  from  Henry  I, 
Stewartf  dated  November  6/A,  1806;  a  deed  of  the  same 
premises  from  Henry  Ennis  to  Stewart^  dated  July  29/A, 
180G,  in  which  Ennis  was  described  as  the  heir  at  law  of 
David  EnniSf  a  dead  soldier,  to  whom  1(H  ifi^s  patented ; 
and  also  the  ballot  book  and  dead  soldier  ]iBt^,by  which  it 
appeared  that  the  lot  was  patented  to  'Davii  Efxds. 

The  whole  of  this  evidence  was  ddjeeted  to  on  two 
grounds;  1.  that  the  defendant  was  concluded,  having  ta- 
ken possession  under  the  ancestor  of  the  lessors ;  2.  that 
the  conveyance  from  Ennis  to  Stewart  was  void,  the  lot  be- 
ing then  in  the  adverse  possession  of  the  defendant. 

The  counsel  for  the  plaintiff  disclaimed  producing  the 
evidence  oOTered  for  the  purpose  of  setting  up  title  against 
the  lessors  of  ihe  plaintiOT  or  their  ancestor,  unless  the  ju- 
ry should  believe,  under  all  the  circumstances  of  the  case, 
that  the  contract  with  the  ancestor  of  the  lessors  had  been 
rescinded. 

In  this  view,  the  judge  admitted  the  evidence;  which 
was  followed  on  the  part  of  the  defendant  by  evidence, 
(this  also  being  objected  to,)  that  the  debt  due  to  the  ao- 
cestor  of  the  lessors,  on  the  contract  of  purchase,  had  not 
been  inventoried  by  his  administrators,  in  their  inventory 
of  his  estate.  This  was  met  by  the  plaintiff  with  explana- 
tory evidence,  that  the  contract  was,  at  the  ani^estor's 
death,  and  long  before  and  after,  in  the  hands  of  his  attor- 
ney:  and  the  judge  putting  the  cause  to  the  jury,  upon 
the  question  of  fact,  whether  the  contract  of  purchase  had 
not  been  abandoned,  rescinded,  or  in  some  way  extin- 
guished by  the  parties,  the  jury  found  for  the  defendant. 


S.  Skerwoody  for  the  plaintiff,  now  moved  for  a  new  tri- 
al, on  the  grounds,  that  the  judge  had  admitted  improper 
evidence ;  and  erred  in  submitting  the  question  of  aban- 
donment to  the  jury.    He  cited  Cowp.  214^ 


OP  THE  STATE  OP  NEW-YORK. 

J.  A.  Cottier^  contra,  cited  1  John.  Ch,  Rep,  354,  and 
Ike  eastt  there  dted ;  1  Esp.  Rep.  366 ;  3  John.  Rep. 
283,  290-1;  5  John.  Ch.  Rep.  188;  3  John.  Cas.  60;  6 
John.  Ch.  Rep.  168 ;  1  R.  L.  304. 

Curio,  per  Woodworth,  J.  The  evidence  introduced 
at  (he  trial,  to  show  that  the  contract  had  been  rescinded, 
was  irrelevant  and  improper.  The  fact,  that  the  defend- 
ant, in  1806,  took  a  deed  of  tlie  premises  from  Stewart,  is 
DO  defence  ;  the  defendant  bein^  estopped  from  setting  up 
a  lii\e  against  Marvm,  under  whom  he  held.  It  was  an 
act  done,  for  aught  that  appears,  without  JMarvin's  knowl- 
edf^;  arjd  neither  he  nor  his  heirs  can  be  affected  by  it,  in 
an  aciioo  of  ejectment  against  the  present  defendant. 

Soaleo,  the  evidence  that  actions  of  ejectment  had  been 
commenced  against  the  defendant,  and  successfully  de- 
fended by  him,  was  wholly  immaterial.  It  is  not  pretend- 
ed that  «/(farom  ever  had  notice  of  those  suits.  If  he  had, 
ilieque«iion  of  rescinding  his  contract  had  no  connexion 
with  that  proceeding. 

lo  judgment  of  law,  there  is  no  snfQcient  evidence  to 
raise  the  question  whether  the  contract  was  rescinded; 
s^nd,  consequently,  it  should  not  have  been  submitted  to 
the  jury. 

More  than  twenty  years  had  elapsed,  between  the  time 
tbe  last  payment  was  to  have  been  made,  and  the  com- 
mencement of  this  action.  Unexplained,  I  apprehend,  the 
presumption  of  payment  is  made  out.  That  presumption 
18*  however,  suflSciently  repelled.  Marvin  died  after  the 
money  became  due.  His  papers  relating  to  lot  44,  appear 
to  have  been  in  the  possession  of  Mr.  Sherxooody  his  atior- 
^Jj  from  1807  to  1821.  This  sufficiently  explains  the 
oraiaiion  of  the  contract  in  the  inventory,  filed  by  the  ad- 
ministrators. At  the  time  of  making  out  the  inventory, 
they  probably  had  no  knowledge  that  the  contract  exist- 
*^«  It  is  not  urged  that  payment  was  ever  made  lo  Sher- 
woorf. 

On  tbe  case  before  us,  the  plaintiff  was  entitled  to  re- 
cover. 
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The  Ocean  Insurance  Company. 


/^'     IJjfB  lofal  loss  on   a  valued  policy  of  insur- 
^af''^!^ British  bng  Francis;  liied   at  the  adjourned 

'"  '^        ,r/|h  ft  wnrrnnty  against  stiz>irc   for  illicit  trade,  tlic  defence 


0^ 


"'lui''^*     (gttg^  lentence  of  condemnation  is,  prima  /acf>,  evidence  that  the  caus- 
ir^f^'Viltf  flKitioned  in  it  exist,  ond  of  the  nutiiority  of  the   court  to  pronounce 
'fi/^'St^^wghujpon  the  party  who  dcnirs  the  existence  of  the  causes  or  the  juris- 
^^'^^^JmL  to  do  them  away  by  evidence  on  iiis  liiirt. 


j<'2»y'^fii/<nfy  ofi^e  proceedings. 

dif^i^  j^imny  lawfully  provide  for  the  seizure  of  vcsscln. 
itff'^Seelh  for  a   breach  of  its  municipal   n-gulaiions,  eiih< 


or  property  belonging 
iher  on  tiie  hi|;h  seas,  or 


^00'  ^territorial  limits.     And  so  of  their  suljccrs  theniseivcs 
''jf^'*'gfnmt,  of  veitseis  belonging  to  foreigners, 
^^^'^^isure  and   condemnation  was,  in  terms, /or  breach  of  some  or  one  of  the  Brit* 
Wt'^jgfimgto  trade  and  navigation  ,*  held^  that  the  party  who  %v(iiild  avail  liim&elf  of 
^^gggcBt  tauBt  not  only  show  the   proceedings  of  ihe  couit,  but  the  existence  of  the 
ikf'^Lier  v'hich  the  condemnation  took  place,  by  the  usual  evidence. 
^ftj*!^  and  sentence  are  not  evidence  of  the  statute  law  upon  whic  b  it  is  founded. 
I^dfi^^  '^  ship's  papers  were  seized  with  her,  and   delivered  into  the  court  where  she 
'^Ipileoined ;  but  that  a   certain  pnper  belonging  to  her,   could  not  be  found  there  on 
^'JLl  is  sufficient  evidence  of  loss,  to  warrai  t  pnrol  evidence  f>f  its  contents. 
^Sl^i  statute  of  England^  a  certain  amount  of  icpairs  in  a   foreign  port  takes  away  the 
liital  character  of  the  vessel.    Held,  thnt  repairs  being  made  to  less  than  that  amount, 
£  not  render  it  necessary  to  'Sail  with  evidence  of  the  true  amount  of  repairs,  as  partof 
Jj  ihip's  papers. 

^jtbe  the  duty  of  the  master,  or  supercargo,  in  behalf  of  the  assured,  to  appear,  and 

pocia  a  claim  to  a  vessel  insured,  and  improperly  seized  under  pretence  of  cirryingon  illicit 

inide,  (of  which  quare,)  the  omission  of  this  duty  may  bo   excused  by  irregularity  in  the 

eourt  where  the  suit  is   pending ;  as  where  process  of  monition  is  returnable  at  one  place, 

«nd  the  cause  heard,  and  the  vessel  condemned  at  Hnoth*^r,  unknown  to  the  supercargo. 

The  assured,  in  a  policy  upon  a  ship,  who  sustains  a  total  loss  by  seizure,  &c.  is  entitled 
to  recover  all  expenses  fairly  incurred  in  obiainin&;  a  restoration  of  the  proceeds  of  the  ship, 
on  condemnation  and  sale. 

In  an  action  on  a  policy  of  insurance  u|X)na  ship,  it  appeared  that  when  the  underwri- 
ters were  applied  to  fur  p»yment  for  a  total  loss,  they  rr plied  that  they  would  not  rettle 
the  claim  in  any  way.  Held,  that  this  was  a  waiver  of  preliminary  proof  of  interest  in 
the  assured. 

Answers  to  interrogatories  upon  a  commission   cannot  be  objected  to,  at  the  trial,  as  in- 
competent evidence,  provided  they  are  fairly  within  the  scope  of  the  interrogatories. 
The  proper  time  to  obiect  is,  when  the  interrogatories  are  settled. 

But  the  answers  must  be  restrained  in  their  etfect  to  matters  of  fact ;  and  cannot  be  re- 
ceived to  establish  a  matter  of  law  ;  as  where  a  master  of  a  vessel  answered  that  the  voy- 
•^  was  fair  and  lawful,  &c.  This  was  held  inadmissible,  beyond  showing  the  bona  fides 
with  which  he  acted. 


OP  THE  STATE  OF  NEW-YORK. 

J.  ^.  ColUer^  contra,  cited  1  John*  Ch.  Rep.  354»  and 
the  eases  there  cited ;  1  Esp.  Rep.  366 ;  3  John,  Rep. 
283,  290-1  ;  5' John.  Ch.  Rep.  188;  S  John.  Cas.  60;  6 
John.  Ch.  Rep.  168;  1  R.  L.  304. 

Ctirta,  per  Woodworth,  J.  The  evidence  introduced 
at  the  trial,  to  show  that  the  contract  had  been  rescinded, 
was  irrelevant  and  improper.  The  fact,  that  the  defend- 
ant, in  1806,  took  a  deed  of  the  premises  from  Stewart^  is 
no  defence  ;  the  defendant  being  estopped  from  setting  up 
a  title  against  Marvin,  under  whom  he  held.  It  was  an 
act  done,  for  aught  that  appears,  without  JMarvin^s  knowl- 
ed^ ;  and  neither  he  nor  his  heirs  can  be  affected  by  it,  in 
an  action  of  ejectment  against  the  present  defendant. 

So  also,  the  evidence  that  actions  of  ejectment  had  been 
commenced  against  the  defendant,  and  successfully  de- 
fended by  him,  was  wholly  immaterial.  Il  is  not  pretend- 
ed that  Marvin  ever  had  notice  of  those  suits.  If  he  had, 
the  question  of  rescinding  his  contract  had  no  connexion 
with  that  proceeding. 

In  judgn)ent  of  law,  there  is  no  sufficient  evidence  to 
raise  the  question  whether  the  contract  was  rescinded ; 
and,  consequently,  it  should  not  have  been  submitted  to 
the  jury. 

More  than  twenty  years  had  elapsed,  between  the  time 
the  last  payment  was  to  have  been  made,  and  the  com- 
mencement of  this  action.  Unexplained,  I  apprehend,  the 
presumption  of  payment  is  made  out.  That  presumption 
ifl^  however,  sufficiently  repelled.  Marvin  died  after  the 
money  became  due.  His  papers  relating  to  lot  44,  appear 
to  have  been  in  the  possession  of  Mr.  Shencood^  his  attor- 
ney, from  1807  to  1821.  This  sufficiently  explains  the 
omission  of  the  contract  in  the  inventory,  filed  by  the  ad- 
ministrators. At  the  time  of  making  out  the  inventory, 
they  probably  had  no  knowledge  that  the  contract  exist- 
ed. It  is  not  urged  that  payment  was  ever  made  to  Sher^ 
wood. 

On  the  case  before  us,  the  plaintiff  was  entitled  to  re« 
cover. 
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ALBANY-  '^'^^  verdict  must  be  set  aside  ;  and  a  new  trial  granted, 

Oct.  1826.      with  costs  to  abide  (he  event. 

Francis  New  trial  granted. 

V. 

Ocean  Ins.  Co. 


Francis  against  The  Ucean  Insurance  Compant. 

In  an  action  on  ASSUMPSIT  for  a  total  loss  on  a  valued  policy  of  iosur- 
•uranoBl^upon  ance,  On  the  British  brig  Francis;  Iried   at  (he  adjourned 

a  British  ship, 

by  an  American  underwriter,  with  a  warranty  against  seizure  for  illicit  trade,  the  defence 
was,  that  she  was  seized  in  a  British  port,  and  condemned  by  a  court  of  admiralty  there, 
ibr  illicit  trade  ;  Aeld,  that  the  eondemnatioh  was  not  conclusive  against  the  assured. 

A  citizen  or  subject  of  a  country,  is  not  to  be  deemed  a  party  to  a  sentence  of  confisca* 
tion  in  its  courts ;  and,  therefore,  concluded  by  it  as  his  own  act. 

And  so,  it  ittmt,  of  a  statute,  or  any  other  public  authoritative  act  of  his  gOTemment ;  as 
an  embargo. 

It  seems,  that  a  foreign  sentence  of  condemnation  is,  fnima  facie,  evidence  that  the  caus- 
es of  condemnation  mentioned  in  it  exist,  and  of  ihe  authority  of  the  court  to  pronounce 
sentence  ;  and  throws  it  upon  the  party  who  denies  the  existence  of  the  causes  or  the  juris- 
diction of  the  court,  to  do  them  away  by  evidence  on  his  part. 

80  of  the  regularity  of  the  proceedings. 

Any  government  may  lawfully  provide  for  the  seizure  of  vessels,  or  property  belonging 
to  its  own  su'bjects,  for  a  breach  of  itf  municipal  regulations,  either  on  the  high  seas,  or 
within  its  own  territorial  limits.     And  so  of  their  subjects  themselves. 

And  so,  ii  items,  of  vessels  belonging  to  foreigners. 

Where  a  seizure  and  condemnation  was,  in  terms,  for  breach  of  eome  or  one  ^f  the  Brif- 
iehlawe  relaiingto  trade  and  nanigation  ;  held,  that  the  party  who  would  avail  himself  of 
the  sentence,  must  not  on  ly  show  the  proceedings  of  ibe  court,  but  the  exutence  of  the 
law,  under  which  the  condemnation  took  place,  by  the  usual  evidence. 

The  libel  and  sentence  are  not  evidence  of  the  statute  law  upon  whic  h  it  is  (bunded. 

Proof  that  a  ship's  papers  were  seized  with  her,  and  delivered  into  the  court  where  she 
was  condemned ;  but  that  a  certain  paper  belonging  to  her,  could  not  be  found  there  on 
search,  is  sufficient  evidence  of  loss,  to  warrant  parol  evidence  of  its  contents. 

By  a  statute  of  England,  a  certain  amount  of  repairs  in  a  foreign  port  takes  away  the 
national  character  of  the  vessel.  Held,  that  repairs  being  made  to  less  than ,  that  amount, 
did  not  render  it  necessary  to  •sail  with  evidence  of  the  true  amount  of  repairs,  as  partof 
the  ship*s  papers. 

If  it  be  the  duty  of  the  master,  or  supercargo,  in  behalf  of  the  assured,  to  appear,  and 
put  in  a  claim  to  a  vessel  insured,  and  improperly  seized  under  pretence  of  cirryin^on  illicit 
trade,  (of  which  quare,)  the  omission  of  this  duty  may  be  excused  by  irregularity  in  tba 
court  where  the  suit  is  pending ;  as  where  process  of  monition  is  returnable  at  one  plaee, 
and  the  cause  heard,  and  the  vessel  condemned  at  another,  unknown  to  the  supercargo. 

The  assured,  in  a  policy  upon  a  ship,  who  sustains  a  total  loss  by  seizure,  &c.  ia  entitled 
to  recover  all  expenses  fairly  incurred  in  obtaining  a  restoration  of  the  proeeeds  cf  the  ahip, 
on  condemnation  and  sale. 

In  an  action  on  a  policy  of  insurance  upon  a  ship,  it  appeared  that  when  the  underwri- 
ters were  applied  to  for  payment  for  a  total  loss,  they  replied  that  they  would  not  settis 
the  claim  in  any  way.  Held^  that  this  was  a  waiver  of  preliminary  proof  of  interest  in 
the  assured. 

Answers  to  interrogatories  upon  a  commission  cannot  be  objected  to,  at  the  trial,  ma  in- 
competent evidence,  provided  they  are  fairly  within  the  scope  of  the  interrogatories. 

The  proper  time  to  object  is,  when  the  interrogatories  are  settled. 

But  the  answers  must  be  restrained  in  their  effect  to  matters  of  fact ;  and  cannot  ba  re- 
ceived to  establish  a  matter  of  law ;  as  where  a  master  of  a  vessel  anawervd  that  the  tot- 
mg^  was  fiiir  and  lawful,  &c  This  was  held  inadmissible,  beyond  showing  tho  hmm  fiiet 
with  which  he  acted. 
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^eW'York  circuit,  Jmiuary  lOlh,  1824,  before  Edwards,  C.     alban7, 
Judge.  ^«-  '®*^ 

The  policy  was  dated  the  I  Hth  of  JSTovember^  1817,  and  Pranci» 
was  at  and  from  Middletow%  in  Connecticut  to  one  or  more  |-|  T'  p 
islands  in  the  West  Indies^  &c. ;  and  contained  the  usual 
risks  of  tlie  seas,  &c.  takings  at  sea,  restraints,  &c.  of  all 
kings,  princes  or  people,  with  a  clause,  that  in  case  of  any 
lessor  misfortune,  it  should  be  lawful  and  necessary,  for 
the  assured  to  work,  labor  and  travel,  for,  in  and  about  the 
safeguard  and  recovery  of  the  vessel;  to  the  charges 
whereof,  the  defendants  would  contribute,  &.c.  warranted 
free  from  any  damage  or  loss  which  might  arise  in  conse- 
quence of  a  seizure  or  detention,/or,  or  on  account  of  any  illu 
cU  or  prohibited  trade^  &c.  The  policy  provided  for  payment 
within  30  d  ys  after  proof  of  loss. 

On  the  trial,  the  plaintiff  admitted  that  no  preliminary 
proof  of  interest  in  the  assured,  had  been  furnished  to  the 
defendants.  But  he  showed,  that  on  producing  ihe  other 
preliminary  proofs  to  the  defendants,  {August  9//i,  1821,) 
they  answered,  that  they  would  not  settle  the  claim  in  any 
i0ay.  It  appeared  that  the  ship  was  owned  by  the  plain- 
tiff, a  British  subject,  on  whose  account  she  was  insured. 
She  sailed^on  the  voyage  insured  in  December,  1816,  un- 
der the  British  flag,  Robert  Garrick^  a  British  subject, 
master*  At  the  time  he  took  charge  of  her,  {September 
tlstf  1816,)  the  crew  were  all  English,  8  in  number. 
The  ship  was  147  tons,  and  had  an  English  register,  the 
last  he  saw  of  which,  was  in  December^  1817.  She  had 
undergone  repairs  at  Middletavm ;  but  to  an  amount  less 
than  155,  for  each  ton.  But  there  was  no  proof  of  this 
among  the  ship's  papers.  Garrick^  the  master,  was  ex- 
amined for  the  plaintiff,  on  commission  under  the  statute, 
(1  R.  L.  519,  20,)  and  answered  to  the  llih  and  12ih  in- 
terrogatories of  the  plaintiff,  that  the  voyage,  as  far  as  he 
knew,  was  fair  and  lawful ;  that  the  vessel  was  regularly 
cleared  out  at  Middletown ;  and  he  knew  nothing  of  any 
illicit  transactions  on  the  voyage ;  and  that  she  was  not 
engaged  in  any  illicit  trade  while  he  commanded  her, 
(which  was  during  the  voyage,)  with  any  power  or  pow- 
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ALBANY,     ers.     About  the  25th  of  December^    1817,  Thomas  FrancUf 
Oct,  18«6.     ^  British   subject,  being   then  supercargo,  the   ship  while 
'^"^T^^^^     standing  oflf  and  on  the  port  of  St.  JohnSy  in  •Sntiguaf  to 
T.  try  tlie  market,  was  seized  and  taken  possession  of,  with  all 

Oceanlnt.Co.  j^^^  papers,  by  his  Britannic  majesty's  ship  Antelope;  in 
consequence  of  which,  the  voyage  was  broken  up,  and  the 
ship  and  cargo  lost  to  the  plaintiflT.  The  vessel  being  libell« 
ed  in  the  court  of  vice  admiralty  at  Jlntigua,  the  supercar- 
go intended  to  make  a  defence ;  but  being  misinformed  as 
to  the  lime  and  place  of  hearing,  the  attempt  failed.  He 
went  to  the  court  house ;  but  was  told  on  his  arrival,  thai 
the  vessel  had  already  been  condemned  at  (he  judge's 
chambers. 

The  answers  to  the  11  th  and  12lh  interrogatories,  w^ere 
objected  to  as  inadmissible ;  but  the  objection  was  over- 
ruled ;  and  the  defendants  excepted. 

Among  the  ship's  papers  was  a  license  to  tite  master,  ob- 
tained from  the  British  consul  at  JVetr-Fc^A:,  to  complete 
the  crew  by  seamen  not  British.  All  the  papers  having 
been  filed  in  the  vice  admiralty  ;  and  no  account  being 
given  of  this  paper  by  the  registrar  of  that  court,  who  was 
examined  on  commission,  the  plaintiflT,  (though  this  was 
objected  to^)  was  allowed  to  give  parol  evidence  of  its  con- 
tents. 

The  libel  and  sentence  of  the  vice  admiralty,  were  prov- 
ed by  the  defendants  under  a  commission.  By  these  it 
appeared  that  the  ship  was  captured  on  the  high  seas  ;  thai 
she  was  libelled,  1.  as  importing  goods,  &c.  not  being  a 
British  vessel,  and  manned  with  a  crew  f  British,  against 
the  form  of  the  British  statute.  2.  As  importing  goods 
prohibited  by  British  statute.  3.  As  having  been  repair- 
ed, when  this  was  not  necessary,  &c.  at  Middhimm,  io 
the  amount  of  more  than  15*.  per  ton,  and  yet  importing, 
&c.  contrary  to  a  British  statute.  4.  As  importing  pro- 
hibited  articles  from  the  United  States,  contrary  to  a 
British  statute.  The  process  of  monition  was  to  appear 
on  the  2  Ut  of  January^  between  9  and  12  A.  M.  at  the 
St.  Johns  court  house.  It  was  served  by  being  fixed  oq 
the  court  house  door.     Here,  as  before  mentioned,    the 
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Francis 
▼. 
Ocean  Iiia.C 


supercargo  appeared ;  but  the  condemnation  was   at  the      albant, 
judge's  chambers.     The  decree  recited   that  no  claim  had     ^^*^  ^®*® 
been  interposed ;  and  condemned  the    vessel  and  cargo  as 
forfeited,  "  for  a  breach  of  some  or  one  of  the  laws  relat- 
ing to  trade  and  navigation." 

Considerable  expense  was  afterwards  incurred  by  the 
plaintiff,  in  prosecuting,  by  his  agent  the  supercargo,  a 
claim  before  the  lords  commissioners  of  the  British  treas- 
ury, London^  for  the  proceeds  of  the  ship ;  by  whom  an 
order  was  made  to  reetore  the  net  proceeds. 

Verdict  for  the  plaintiflT,  for  $8,000,  subject  to  the  opin- 
ion of  the  court,  &c.  on  a  case,  with  liberty  to  either  par- 
tj  to  turn  it  into  a  special  verdict  or  bill  of  exceptions. 

/  Duer^  for  the  plaintiff.  1.  The  preliminary  proof  was 
sufficient ;  the  necessity  of  making  proof  of  interest  being 
waived  by  the  conduct  of  the  defendants.  The  refusal  to 
pay  was  general.  Had  they  intended  to  make  an  objec- 
tion OD  the  ground  of  a  defect  in  the  preliminary  proof, 
they  should  have  said  so.  {Fos  v.  Robinson,  9  John. 
192.) 

2.  The  defendants  failed  to  prove  that  the  vessel  was 
seized  and  condemned  on  account  of  an  illicit  and  prohib- 
ited trade.  This  was  matter  of  defence.  The  warranty 
was  not  affirmative;  as  that  a  certain  course  of  conduct 
should  be  pursued.  In  such  a  case,  I  agree  that  compli- 
ance must  be  shown  by  the  assured.  It  is  a  condition  pre- 
cedent. {Condy^s  Marsh.  346,  7.  7  John.  47.  2  Serg. 
4*  Rawle,  119.)  In  this  case,  however,  the  onus  lies  on 
lAie  underwriters.  Wha!  is  the  meaning  of  this  clause  of 
warranty]  I  agree  that  the  cases  in  Massachusetts  would 
seem  to  give  eflect  to  a  sentence  founded  on  a  mere  pre- 
tence of  illicit  trade  ;  but  they  are  in  opposition  to  the  de- 
cisions of  both  our  ow*n  courts,  and  those  of  England. 
These  require  that  the  underwriters  should  show  a  law- 
ful authority,  in  fact,  to  seize  and  condemn  ;  not  merely  a 
seizure  and  condemnation  on  the  ground  of  illicit  trade ; 
but  that  the  trade  was,  in  fact,  prohibited  ;  that  an  offence 
wai|  in  truth,  committed,  which  formed  a  legal  foundation 
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ALBANY,    for   the  forfeiture.       (Johnson  v.    LudloiPy    2  John.    Cm* 

Ocu  1886.    43 J       I    Caines'  Cos.  Err.  xxix,  S.  C.)     So   in   the  su- 

Francis       preme  court  of  the   United  States.      {Church  v.    Hvbhart^ 

T.  2  Cranchy  187.       Condy^s  Marsh.  346,  note  {35)     So  in 

Ocean Ini. Co.  p^^^/^^^,-^.      (^g^n^    y.  T/ie  DcZ.   /ns.    Co.,  3    Ser^.    4- 

Rawle,  74,  82.)  The  seizure  in  question  was  made  on 
the  ground  of  a  violation  of  the  municipal  regulations  of 
England;  and  though,  if  it  had  been  for  a  violation  of  the 
law  of  war,  the  court  would  not  require  proof  of  the  au- 
thority of  a  public  armed  vessel ;  yet  they  will  require  it 
in  a  case  which  does  not  rest  on  the  law  of  nations.  They 
cannot  take  judicial  notice  of  the  local  municipal  regula- 
tions of  foreign  countries. 

But,  if  this  is  to  be  taken  as  a  legal  condemnation  as  be- 
tween the  owner  and  the  British  nation,  yet  it  is  an  event 
against  which  we  did  not  warrant.  The  vessel  was  seized 
on  the  high  seas  by  a  public  ship.  No  nation  has  power 
to  pass  a  law  giving  such  an  authority.  The  plaintiflT's 
vessel  was  without  the  jurisdiction  of  municipal  law;  and 
subject  only  to  the  law  of  nations.  There  being  a  defect 
in  the  jurisdiction  of  the  court  at  Antigua,  the  sentence 
was  inoperative  and  void.  {Rose  v.  Himely,  4  Cranch^ 
241,  268.)  The  only  evidence  of  condemnation  on  tlio 
ground  of  illicit  trade  is  the  record ;  and  in  no  case  should 
this  be  received,  even  as  prima  facie  evidence,  without 
proof  that  the  court  had  jurisdiction.  There  is  no  pre- 
tence that  the  court  of  vice  admiralty  acted  under  the  law 
of  nations.  The  subject  was  not  within  its  ordinary  pow* 
ers,  and  this  court  cannot  see  that  it  bad  jurisdiction.  As 
a  court  of  admiralty,  it  had  no  power  to  enforce  a  munici- 
pal regulation.  Its  power  must  depend  on  some  local 
statute.  None  is  shown.  In  Rose  v.  Himely,  it  was  deem- 
ed necessary  to  show  the  authority  of  the  court  affirma- 
tively, to  punish  infractions  of  the  municipal  law.  It  was 
conceded  that  it  could  not  do  this  as  a  [court  of  admiralty; 
but  only  in  the  character,  of  an  instance  court;  and  acting 
in  the  latter  character,  upon  pretence  of  a  municipal  of- 
fence which  did  not  exist,  the  property  being  seized  on 
the  high    seas,  (he  condemnation  was  holden  void.     The 
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record  is  proof  of  what  appears  on  its  face,  not  of  jurisdic-  ALBBiir, 
tion.  And  though  there  be  jurisdiction,  if  the  facts  set  ^^  '**•• 
forth  do  not  warrant  a  condemnation,  the  record  cannot  be  ^"^'^^^'^ 
received  to  prove   a  breach  of  the   warranty.     (1  John.  ▼. 

Hep.  485.  2  Cranch,  187.  4  id.  241.  FitzsimnionB  v.  ^>««»»1«»-Ca. 
Tht  }ftaport  Ins*  Co.^  4  Cranchy  185.  Doug.  574.  Cori' 
dy's  Marsh.  397.)  Where  it  is  seen  that  the  foreign 
court  aci9  properly,  nothing  more  is  required,  either  to 
show  jurisdiction,  or  the  cause  of  condemnation.  But 
what  means  have  this  court  of  inquiring  into,  and  determin- 
ing a  question  arising  out  of  the  municipal  law  of  another 
nation  ?  In  every  case  in  the  courts  of  the  United  States^ 
the  propriety  and  necessity  of  this  inquiry  into  jurisdic- 
tion, and  the  original  law  conferring  that  jurisdiction,  has 
been  admitted.     (4  Cranch,  268.     2  id.  189.) 

But  suppose  the  court  had  jurisdiciion  both  of  the  place 
and  subject  matter ;  still  we  say  this  sentence  is  void  for 
defects  apparent  on  the  face  of  the  proceedings. 

It  is  void  for  uncertainty.     It  does  not  appear  what  law 
was  violated.     The  cause   of  condemnation  n)ust   be  sub- 
stantially shown,  or  the  sentence  is  not  evidence.     To  say 
the  contrary,  would  make  it  conclusive ;  an  effect  which  all 
the  cases  in  this  state  deny  to  it.     If  we  cannot  avail  our- 
selves of  the    uncertainty,  there  is  nothing  which  we  can 
^Iciiy.    No  time  is  mentioned  ;  nor  does  it  appear  that  the 
alleged  violations   had  any   connexion    with   the   trade  in 
^hich  the  vessel  was  engaged.     In  truth,  no  cause  of  con- 
flemnation  appears  upon  the  face  of  the  sentence,  except 
'"C  default  of  the  master   to  interpose  a  claim.     The  sen- 
*®^c«  passed  by  default.     There    was    no   trial.     Such  a 
^^t/se  is  altogether  inadequate.     The  master  was  not  bound 
^^  "ilerpose  a  claim.     {Gardere  v.     The  CoL  Ins.   Co»y  7 
^V  514.)     Beside,   the   proceedings   are,   on  their  face, 
''^^dulent.     The  parties  to  be  affected,  had  neither  actual 
^^  constructive  notice.     I   admit,  that  where  proceedings 
'^  in   rem^   as  in  admiralty   and  revenue   cases,  personal 
I  ^^ice  is  not  necessary  ;  but  the  usual  course  is  to  proceed 
."^  attachment ;  or  at  least  a  monition   must  go.     This  is 
^^uired   by  the  law  of  nations.     {Vid.  HalPs  Mm.  Pr. 
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ALBANr,      132,  3.)     It  does   not  appear,  here,  that  the  parties  had, 

Oct.  188«.     Q^  could  have  had,  any  notice.     The  notice  which  wasgiv- 

Franeit       ^"'  ^*^^  calculated   and  probably  intended  to  mislead.     It 

V.  was  to  appear  and  show  cause  at  the  court  house,  at  the 

very  hour  when  the  vessel  was  condemned  at  the  judge's 

chambers. 

Again  ;  all  the  causes  of  condemnation  alluded  to  by  the 
libel,  are  disproved.  They  rest  on  the  single  fact  of  im- 
portation, which  means  bringing  to  some  port  for  the  pur- 
poses of  sale  by  way  of  commerce.  The  vessel  had  not 
reached  the  port  when  she  was  seized. 

3.  In  addition  to  a  total  loss,  the  plaintiff  is  entitled  to 
recover  the  moneys  fairly  expended  in  suing  for,  and  ob- 
taining a  restoration  of  the  proceeds  of  the  vessel.  (I  John. 
412.  lid.  57,  412.)  We  do  not  seek  to  recover  what 
was  properly  chargeable  on  the  cargo. 

G.  Griffin  and  D.  B.  Ogderiy  contra.  1.  There  was 
no  sufficient  preliminary  proof  of  interest.  We  leave  it 
to  the  court  to  say,  whether  the  plaintiff  has  brought  him* 
self,  on  this  point,  within  Vo$  v.  Robtnsaris  which  he  re- 
lies upon. 

2.  The  answers  of  Garrick  to  the  11  ih  and  12th  inter- 
rogatories, should  not  have  been  admitted.  These  an- 
swers were  general,  and  went  both  to  the  law  and  the  fact. 
Perjury  could  not  be  assigned  of  them.  Aside  from  tViese 
answers,  there  is  no  evidence  against  the  fact  of  illicit  trade. 

3.  Parol  evidence  ought  not  to  have  been  admitted  of 
the  contents  of  the  paper  obtained  from  the  British  con- 
sul at  .Yeir-ForA:.  The  registrar  should  have  been  inter- 
rogated on  the  subject  particularly  ;  or  an  authenticated 
copy  should  have  been  produced. 

4.  The  assured  being  a  British  subject,  cannot  recover 
for  any  act  done  by,  or  under  the  authority  of  his  own  state 

The  sentence  was  conclusive  against  the  whole  world. 
Here  was  no  want  of  jurisdiction  in  the  British  govern- 
ment, merely  because  the  seizure  was  on  the  high  seas. 
A  nation  may  enforce  its  municipal  regulations  against  its 
own  subjects,  either  on  the  high  seas  or  within  its  juriadic- 
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tional  limits.    The  plaintiflT  vras  a  Brilish  subject ;  the  ves-     ALBAnr. 

»el  iosured  was  British ;  both,  therefore,  subject  to  British     ^^  ^^^•* 

Inws;  and  the  vessel,  sailing  under  a  British  flag,  was  con-       prancii 

deinned  by  a  British  court,  for  violating  those  laws.     A  ▼• 

public  ship  has  jurisdiction  every  where  over  the  subjects       ^^  °''   ^ 

and  vessels  of  its  own  nation,  whether  out  at  sea  or  in  the 

harbor.    There  is  no  case  limiting  this  authority,  except 

as  toother  nations;  and  even  as  to  these,  it  may  extend 

beyond  their    immediate   jurisdiction.      (2    Cranchy  234.) 

The  court  having  jurisdiction,  the  plnintifl*  cannot  question 

its  proceedings.     He  was  a  Brilish  subject,  and  a  party  to 

those  proceedings.     They  are  to  be   deemed  his  own  act. 

Tills  has  repeatedly  been  holdcn  of  the  legislative  acts, 

and    public    ordinances    of  a  government.      {Conway  v. 

Gray,  10  East^  536.     Same  v.  Forbes^  id.  539.     Murray  v. 

Shedden,  id.  540.      Touieng  v.  Huhhard,  3  Z?.  <$•  P.  291, 

S02.J    He  is  equally  a  party  to  the  judicial  acts  of  his  own 

government.     {JSUnneti  v.  Bonhaniy  15  East^  477.     Flindi 

V.  Scott,  id.  525.     Simeon  v.  Bazett,  2  J\f.  <?•  S.  94.     Ba^ 

2««  V.  Jl%er,  5   Taunt.  824.      FUndt  v.    Scott^   id.   674. 

Poiferv.  IVMtmore^  4  M,  ^  S.  141.)     A  condemnation  by 

one  of  ibe  assured's  own  tribunals,   is  like  the  interruption 

of  a  voyage  by  his  own  act.     It  is  a  general  rule  that  the 

act  of  a  government  is  the  act  of  each   individual  of  that 

government;  {7  John.  308,  9;)  except  where  both  parties 

htigant  are  subjects  of  the  government  which  docs  the  act. 

(W.  318.)    There,  the  rule,  which  is  a  political  one  relating 

^0  foreign  governments,  does  not  apply. 

^'  There  is  no  evidence,  that  the  vessel  had  not,  in  fact, 

^^"  guilty  of  the  infractions  of  the  British  laws  relative 

^0  trade  and  navigation,  charged  in  the  libel.     There  can 

"*  no  doubt  that  the  sentence  is  prima  facie  evidence  of 

"'•  fects  contained  in  the  record.      (2  John.    Cas.  457, 

^^^'    i  Cain.   Cos.  Err.  217.)     These  are  negatived,  we 

^Jt  seen,  by  nothing  but  the  oath  of  the  captain.     But  in 

,  Case,  the  sentence  is  more  than  prima  facie  evidence. 

.  ^  inclusive  upon  the  plaintitT,  because  he  was  a  Brit- 

Subject.     The  decisions  cited,  holding  these  sentences 
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ALBANY,  to  be  only  prima  facie  evidence,  do  not  apply  to  a  condem« 
Ocu  1826.  nation  against  one  who  is  a  subject  of  the  stale  which  con- 
Francis  demns.  They  were  founded  on  the  danger  of  improper  in- 
fluence over  foreign  tribunals. 

Again;  it  is  not  a  compliance  with  the  warranty,  that 
the  trade  was  not  illegal :  it  is  equally  violated,  if  the  ves- 
sel be  not  navigated  according  to  law,  having  all  necessa- 
ry papers  to  maintain  its  character.  {Cleveland  v.  The 
Un.  Ins.  Co.,  8  Mass.  Rep.  308,  320.  OswM  v.  Vigne, 
15  East,  70.)  The  warranty  extends  to  the  particular  ad- 
venture. {Duguet  V.  Rhinelandetf  1  John.  Cas.  360*  JVfii- 
Ur  on  Ins.  496.) 

The  sentence  is  certain  enough.  In  law,  that  is  certain 
which  may  be  made  so.  Take  the  sentence  in  connexion 
with  the  libel;  and  there  is  sufficient  cause  of  condemnation 
apparent.  How  far  from  Jintigua  the  vessel  was  when  seized, 
does  not  appear.  If  she  was  in  the  limits  of  the  port,  this 
amounted  to  an  importation.  {Leaper  v.  Smithy  Bunb.  79. 
1  Chit.  Com.  LaxB,  244,  246.)  But  we  will  not  insist  that 
here  was  an  importation  in  fact.  It  is  enough  that  the 
condemnation  assigns  this  for  cause.  It  is  conclusive  upon 
the  plaintiff,  who  was  a  party  to  the  proceeding. 

6.  There  was  a  breach  of  the  implied  warranty,  that 
the  vessel  should  be  navigated  and  documented  as  a  Brit- 
ish vessel.  Being  described  as  a  British  ship  in  the  poh'- 
cy,  this  amounts  to  a  warranty  of  her  character ;  and  she 
was  bound  to  sail,  and  be  furnished  as  such  in  all  respects, 
80  as  to  maintain  her  character.  {Goix  v.  Loto,  I  John, 
Cas.  341.  Murray  v.  The  U.  Ins.  Co.,  2  id.  163.  JBor- 
ker  V.  The  Phcenix  Ins.  Co,,  8  John.  307.  Blagg  v.  The 
JfeW'York  Ins.  Co.,  1  Cainee"  Rep.  549.)  Three  fourths 
of  the  seamen  should  have  been  British.  The  excuse  for 
having  a  less  number  was  not  properly  certified.  (1  Chit. 
Com.  Law,  256,  7.)  Nor  had  the  vessel  any  papers  show- 
ing her  repairs  to  be  less  than  ISs.  on  each  ton.  Here 
are  two  warranties ;  one  express,  the  other  implied ;  and 
if  they  be  not  both  complied  with,  the  underwriters  are 
not  accountable  for  the  loss,  let  it  happen  from  what  cause 
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it  would.   {Phil*  on  Ins.  1S7,  and  the  cases  there  cited.    Park,      alb  any 
287.)  ^^  ^^^ 

We  have  a  righl  uow  to  show  what  are  the  British  navi-     ^^^^^^^^^ 
galion  laws;  and  may  use  Chitty's  commercial  law  as  evi-  ▼• 

dence.     (3  JbAn.  107.)  Oc«nIi«.C 

[The  counsel  also  cited  different  parts  of  IIoWs  Law  of 
Skipping^  to  show  that  the  British  navigation  laws  had 
been  violated  by  the  vessel  in  question.] 

7.  No  answer  or  claim  was  put  in,  or  defence  made  to 
the  libel.     The  master  was  bound  to  defend.     All  being 
British,  and  no  successful   defence    being  made,  we   are 
bound  to  infer  that  none  could   have  been  made,  through 
Bome  defect  in  the  papers.     Here  being  no  immediate  light 
to  abandon,  the  master  was  the  agent  of  tlie  assured  only. 
He  continued  so  till  after  the  condemnation.     Tlie  claim 
might  have  been  interposed  before  the  monition  was  reiurn- 
abie.     It  is  very  usual  in  courts  of  admiralty  to  disregard 
the   place  of  return,  where  no  claim  is  interposed ;  and 
though  the  process  mention  one  place,  to  condenm  at  anoth- 
er, where  the  the  judge  happens  to  be  at  the  time.     They 
do  this  because  no  opposition  appears.     No  fraud  is,  there- 
fore, imputable  on  that  ground.     It  is  a  common  thing  with 
our  own  courts  of  admiralty. 

7*.  jI.  Emmet,  in  reply.  The  lords  commissioners  re- 
stored the  proceeds  of  the  vessel.  This  appears  by  the 
preliminary  proof ;  and  established  the  national  charac- 
ter of  the  vessel  and  the  interest  of  the  assured,  for  the 
purpose  of  preliminary  proof.  But  it  is  evident  the  de- 
fendants did  not  mean  to  question  the  plaintiff's  interest, 
by  the  general  ground  which  they  took  on  the  demand  of 
payment. 

As  to  the'answers  of  Capt.  Garrick;  illicit  trade  is  what 
every  navigator  is  bound  to  know.  It  was  right,  therefore, 
for  him  to  answer  generally;  and  if  gentlemen  desired  him 
to  be  more  particular,  they  should  have  cross  examined 
him.  Tbie  is  every  day's  practice,  where  the  question  re- 
lates to  one's  ordinary  and  daily  occupations,  mixed  up  of 

Vol.  VI.  53 
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ALBANF,  law  and  fact.  If  the  answers  were  false,  they  were  a  fair 
^^  ^^'    subject  of  indictment  for  perjury. 

But  the  objection  came  loo  late.  It  should  have  been 
▼•  made  to  the  interrogatories  when  they  were  settled  by  the 

judge. 

The  \fjsa  of  the  paper  received  from  the  British  consul, 
was  sufficiently  shown  to  warrant  the  parol  evidence.  All 
the  papers  went  into  the  court  of  vice  admiralty ;  and  it 
was  the  duty  of  the  registrar,  when  examined  on  commis- 
sion, to  annex  it  to  the  interrogatories,  if  it  continued  with 
him.  Not  having  done  so,  the  presumption  is,  that  it  was 
not  to  be  found. 

As  to  jurisdiction ;  the  record  speaks  of  the  high  seas  as 
the  place  of  seizure  ;  and  the  evidence  is  inconsistent  with 
the  case  being  within  the  jurisdiction  of  a  municipal  court. 

I  yet  want  to  see  the  law  which  says,  that  the  sentence 
of  a  court  is  more  conclusive  on  the  subject  of  the  country 
to  which  the  court  belongs,  than  a  foreigner*  Whatever  a 
sentence  in  rem  may  be,  it  is  the  same  as  against  all  the 
world.  Its  effect  is  not  tried  by  the  parties.  If  conclusive 
against  one,  it  must  be  so  as  to  all.  But  suppose  this  to  be 
its  effect ;  upon  what  is  the  sentence  before  the  court  con- 
clusive ?  The  libel  states  four  different  causes  of  condem- 
nation ;  all  under  the  navigation  laws.  The  sentence 
does  not  establish  all  or  either  of  them.  I  admit,  that  if 
this  had  referied  to  the  libel,  it  would  give  certainty  ;  but 
it  does  not. 

If  every  citizen  is  to  be  deemed  a  parly  to  the  acts  of 
his  own  government,  it  does  not  follow  that  he  is  a  party 
to  the  proceedings  of  all  its  courts.  The  cases  cited 
against  the  plaintiff  on  this  head,  do  not  go  beyond  laws 
and  public  acts  of  the  government  itself;  and,  in  this  res- 
pect, it  will  be  found  on  examining  them,  that  they  are  by 
no  means  uniform  ;  and  the  higher  and  belter  authority 
in  Englandj  is  now  against  the  doctrine  even  to  this  ex- 
tent. 

A  judgment  by  defiiult  may  carry  the  consequences  of  a 
condemnation;  but  it  establishes  no  fact.  (13  JioAti.  205.) 
No  monition  was  served,  except  by  affixing  on  the  door  of 
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the  court  bouse.     There  was  nothing  done  on  board   the     albant, 
ship  to  bring  the  notice  home  to  the  master  or  supercargo.       ^^  ***** 

Illicit  trade  is  municipal  trade ;  and  it  is  not  enough  Franeia 
that  there  has  been  a  condemnation  for  that  cause  ;  hut  it  ^  \  ^ 
must  be  shown  that  there  was  in  fact  an  illicit  trade.  The 
law  by  which  the  trade  was  prohibited,  must  be  proved  as 
a  fact  before  the  jury.  {My  argument  in  Smith  v.  Elder^  3 
John*  Rep-  109.)  A  foreign  law  is  traversable;  and  must 
always  be  proved,  just  like  any  oUier  fact. 

We  were  not  bound  to  carry  about  the  ship,  proof  as  to 
the  amount  of  repairs.  Originally,  she  was  a  British  ship. 
Prima  /octe,  she  was  to  be  deemed  so  in  all  courts,  ehe 
having  her  regis^ter  aboui  her  ;  and  it  lay  with  the  oppo- 
site party  to  justify  the  seizure,  by  proving  that  the 
amount  of  repairs  had  taken  away  her  national  character. 
{MboU,  pi.  1,  ch.  2.) 

There  is  no  decision  that  you  may  not  abandon  imme« 
diately,  on  a  seizure  under  pretence  of  a  violation  of  mu- 
nicipal laws. 

Cwria^  per  Sutherland,  J.  The  defendants  waived 
whatever  imperfection  there  may  have  been  in  the  prelimi- 
nary proofs  of  the  plaintiff's  interest  in  the  subject  insured, 
by  not  putting  their  refusal  to  pay  upon  that  ground. 
They  declare'),  *^  thai  they  would  not  settle  the  ciaim  in 
any  way;"  putting  their  objection  to  pay  on  the  merits  of 
the  case,  and  not  any  defect  in  the  proof  of  the  plaintiff's 
interest.  If  that  ground  had  been  taken,  the  defect  might, 
and  undoubtedly  would  have  been  supplied.  (9  John*  192. 
7  John.  S15.     8  John.  307.) 

But  this  point  was  not  much  insisted  upon  by  the  de- 
fendant's counsel ;  and  is  clearly  incapable  of  being  sup- 
ported. 

It  is  objected,  2.  That  the  answers  of  Capt.  Garrick,  to 
the  11th  and  12th  interrogatories,  ought  not  to  have  been 
admitted  in  evidence.  The  interrogatories  do  not  form  a 
part  of  the  case ;  but  it  must  be  assumed  that  the  answers 
are  responsive  to  them  ;  not  going  essentially  beyond  the 
tKope  of  the  enquiries  made.     If  so,  it  appears  tp  me  the 
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ALBANY}     objection   comes  too  late.     It  should    have  been   made  to 
Aug.  1826.    ^1^^  interrogatories.     They  are  settled  by  a  judge,  or  other 
Francis      officer  possessing  the  powers  of  a  judge,  upon  due  notice, 
▼•  after  a  copy  has  been  served  upon  the  opposite  party.     If 

'  improper,  they  may  be  excepted  to,  and  the  exception  will 
either  be  sustained  or  overruled  by  the  judge ;  and  the  in- 
terrogatories modified  or  established  accordingly.  (1  Dunl, 
Pr.  546.)  If  no  objection  is  made  to  the  interrogatories, 
the  information  sought  by  them  is  admitted  to  be  proper, 
and  the  answers  must  be  considered  as  competent  evidence 
by  the  admissions  of  the  parties. 

Even  in  oral  examinations  at  nisi  priusj  if  a  party  will 
permit  questions  to  be  put  to  a  witness  without  objection, 
and  take  his  chance  for  a  favorable  answer ;  when  that 
answer  is  given,  and  proves  adverse  to  his  wis^hes,  it  is  too 
late  for  him  to  object  that  the  question  ought  not  to  have 
been  put. 

But  although  the  answers  are  not  to  be  struck  out  of 
the  case  as  incompetent  evidence,  they  are  to  be  restrained 
in  their  effect  to  matters  of  fact,  and  not  to  settle  questions 
of  law.  When  the  witness  says  that  the  voyage,  as  far  as 
his  knowledge  went,  was  a  fair  and  lawful  voyage  ;  that 
the  vessel  was  regularly  cleared  out  from  Middletawn  ;  and 
he  knew  nothing  of  any  illicit  transactions  on  the  voyage ; 
and  that  she  was  not  engaged  in  any  illicit  trade  while  he 
commanded  her ;  he  must  be  understood  as  speaking 
merely  to  the  bona  fides  of  the  object  of  the  voyage,  and 
the  conduct  of  the  master ;  and  not  as  determining  or  at- 
tempting to  determine,  whether  the  transactions  which  are 
proved  to  have  taken  place,  did,  in  judgment  of  law, 
amount  to  an  illicit  trade,  or  an  attempt  to  carry  on  an  il- 
licit or  prohibited  trade,  or  not. 

It  is  objected,  in  the  Sd  place,  that  parol  evidence  ought 
not  to  have  been  admitted  of  the  contents  of  the  paper  ob- 
tained from  the  British  consul  at  JWw-Forfc,  allowing  th« 
master  to  complete  his  crew  from  foreign  seamen,  a  suffi- 
cient number  of  British  not  being  obtainable.  This  ob- 
jection is  unfounded.  The  paper  is  shown,  by  the  testi- 
mony of  -  Charles  Francis^  to  have  been  delivered  to  his 
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brother  Thomoi^  the  supercargo  of  the  vessel,  (who  died     albant, 
in  1821,)  immediately  t)efore  she  sailed.     He  further  tes-     ^^^  '^^' 
tifies  that  the  vessel  sailed  with   it ;  and  that  it  was  taken       FnncU 
possession  of  by  the  captors.     The   aflSdavit  of  Sayrtf  the  ^^  ^    r 
seizing  officer,  shows   that  all  the  papers  taken  from   the 
vessel  were  delivered  to   the  court  of  vice  admirally  at 
Jlntigua;  and   the  sworn   certificate  of  Wm.    Ramsay,  the 
registrar  of  that  court,  shows  that  he  has  relumed  certified 
copies  of  the  papers  and  proceedings  in  that  court.     The 
paper  in  question  not  being  among  them,  the  presumption 
is,  that  ii  is  not  in  the  office  at  Antigua.     This  is  suffi- 
cient evidence  of  its  loss,  to   admit  parol  proof  of  its  con- 
ier.te. 

These,  however,  are  very  subordinate  points.  Having 
disposed  of  them,  we  now  proceed  to  the  consideration  of 
the  important  questions  presented  by  the  case.  And,  1. 
Ii  is  contended  that  the  assured,  being  a  British  subject, 
and  his  vessel  having  been  condemned  by  a  British  court, 
cannot  recover  for  an  act  done  by  or  under  the  authority  of 
his  own  slate.  There  is  a  class  of  English  cases,  which 
hold  (his  doctrine  in  relation  to  the  legislative  acts  of  a 
government ;  but  no  case  has  been  furnished  by  the  coun- 
sel) and  no  case  has  been  found  by  the  court,  in  which  the 
principle  has  been  extended  to  the   decisions  of  courts  of 

'nToiiIcng  and  another  v.  Hubbard,   {SB.    ^  P.  29],) 

'"^  plaintiffs,   being   Swedes,  and   owners  of   a   Swedish 

^*^l,  in  December,   1800,   agreed   with   the  defendant,  a 

.  '^^iah  merchant,  that  the  vessel  should,  with  all  conven- 

^M  speed,  sail    and  proceed  to  the  island  of  St.  Michaels  ; 

^^  there  receive  from  the  ogents  of  the  defendant  a  car- 

y^  of  fruit  in  boxes,  return   with  the  same  to  the   port  of 

/*^^kfon,  and   there  deliver  her   cargo,  at  a  stipulated  price 

r^^  box.     After   the   vessel    had    proceeded  from  London 

«        Ramsgate  harbor,  and  before   she  could   be  got  to  sea, 

L^  wit,  on  the  \5th  of  January,  1801,  an  embargo  was  laid 

^  the  British   government  upon  all  Swedish    vessels ;  by 


^     bich  she  was  detained  in  port  until  the  I9th  of  June  foU 
^wing,  when  the  season  for  shipping  fruit  at  St.  Michaels 
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ALBANY,     was  over.     The  defendant  gave  notice  to  the  plaintiffs  (bat 
Oct.  i8St.    ijjgy  pggj   jjQj  ^l^gjj  proceed  on   the    voyage,  as  no  cargo 

Francis       would  be  furnished  at  St.  Michaels.     The  action  was  lo 
T.  recover  damages  from  tlic  defendant,  for  not  employing 

'  the  vessel  according  to  his  agreement.     And  it  was  held 
by  the  court  that  the  action  could  not  be  sustained.     Lord 
Ahardey^  in  delivering  the  opinion  of  the  court,  says,   tlie 
ground  on  which  the  couri  decide  this  case  is,  that  a  Brit- 
ish merchant  is  not  liable  to  answer  for  any  damages,  which 
the  owner  of  a  foreign  vessel  may  sustain,  from  an  embar- 
go laid  by  the  British   government  on  foreign  ships,  in  the 
wUure   of   reprisals    and  partial    hostility.       He    concedes 
that  a  common  embargo  does  not  put  an  end  to  any  coo« 
tract  between  the  parties,  but  is  to  be  considered  as  a  tem- 
porary suspension  of   the  contract  only  ;  and  admits  the 
principle  of  the  case  of  Hadley  v.  Clarke^  (8  T.  R.  259,) 
that  a  general  entbargo  is  a  circumstance  against  which  it 
19  equally  competent   for  the  parties  to  provide,  as  against 
the  dangers  of  the   seas;    and  if  they  do  not  provide  for 
il,  they  must  abide  by  the  consequences  of  their  contract. 
But  he  takes  a  distinction  between  an  embargo  imposed  for 
general  purposes,  and  an  embargo  directed  against  the  ves- 
sels of  a  particular  nation,  in  the  nature  of  partial  hostili- 
ties ;   and  he  says,  this  embargo  not  only  partook  of  the 
nature  of   hostility,  but  it  was  in  the  nature  of    hostility 
by  the  government  of  Great  Britain^  of  which  the  defend- 
ant is  a   subject,  where    the  charter    party  was   entered 
into,  and  in  the  courts  of  which  the  Swedish  captain  now 
seeks  compensation.     And.  he  held   that  it  would  be  de- 
feating the  object  of  the  government,  which  was  a  species 
of  reprisal  on  Sweden^  to  compel  a  British  subject  to  in- 
demnify a  Swede  against  the  acts  of  the  British  govern- 
ment, intended  to  resist  the  injustice  of  the  Swedish  court ; 
and  would  be  enabling  a  foreigner  to  defeat  all  the  effects 
of  the  British  embargo,  and  throw  the  burthen  upon  a  Brit- 
ish subject.     In  the  conclusion  of  his  opinion,  he  says  all 
the  cases  admit,  that  where  a  party  has  been  disabled  from 
performing  his  contract  by  his  own  default,  it  is  not  com* 
petent  for  him  to  allege  the  circuoislances  by  which  h» 
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was  prevented,  aa  an  excuse  for  liis  omission  ;  and  he  asks,     Albany, 
may  nol  the  loss  which  the  present  plaintifls  liave  sustain*    ^^  '**•• 
ed,  be  considered  in  a  political  point  of  view,  os  arising  from       « 
their  own  default  ?    Must  not  every  subject  of  (he  Swedish  v. 

slate  be  answerable  for  what  wc  must  consider  an  act  of  °  »"-C©i 
aggresaion  on  the  pari  of  his  sovereign  1  Here  the  voyage 
has  been  defeated  by  an  act  of  the  Briti:jli  slate,  to  which 
all  Ills  majesty's  subjects  are  parties,  occasioned  by  an  act 
of  the  Swedish  court,  to  which  all  the  subjects  of  Sweden 
are  parties. 

In  Conway  v.  Gray,  and  several  other  cases  substantially 
like  it,  (I0£(u/,  536  to  549,)  the  question  came  before 
tlje  court  of  king's  bench,  how  far  the  citizens  of  a  country 
are  io  be  considered  as  participating  in,  and  assenting 
to  the  acts  of  their  government,  where  those  acts  are 
brought  to  bear  upon  individual  contrncts.  They  were 
cases  arising  under  our  embargo  law  of  tlic  22d  of  Deceni-' 
btTy  1807.  Conicay  and  Davidson^  the  plain tifT^,  in  the 
principal  case,  were  the  consignees  of  /.  Toitnsend^  a 
merchant  in  JWif-Forfe,  who,  on  the  23d  of  December^ 
1807,  shipped  on  board  a  vessel  a  quantity  of  wheat  and 
P^2^  consigned  to  Conway  and  Davidson^  al  Liverpool. 
The  embargo  was  first  known  in  JVetr-lorA:,  on  the  25//i 
of  D«cem6er,  before  the  vessel  sailed,  by  which  the  voy- 
age was,  of  course,  broken  up.  The  plaintifls  having  been 
advised  by  Townsend  of  the  intended  shipment,  on  the 
^^thot  January^  1808,  effected  an  insurance  upon  it,  with 
^he  defendant ;  and  charged  the  premiun)  to  the  account 
^^  Toitnsend.  As  soon  as  the  plnintiflfs  lieurd  of  the  de- 
tenuon,  they  abandoned  to  the  underwriters  ;  and  brought 
"ieir action;  and  the  principal  question  was,  whether  the 
-Anjcfican  embargo  would  warrant  an  abandonment  by,  or 
^^  Mialf  of  an  American  subject,  against  an  English  un- 
''^fwriier.  The  court  of  king's  bench  held,  that  the 
P'^^iniiffa  could  not  recover;  and  Lord  Ellcnborougk^  in 
^"vering  llie  opinion  of  the  court,  remarks,  thai  "  in  all 
^^<iBtions  arising  between  the  subjects  of  dilTcrent  states, 
^li  ts  a  party  lo  the  public  authoritative  acts  of  its  own 
^^enmietU ;   and  on  that  account,  a  foreign  subject  is  as 
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9    much  iDcapacitated  from  making  the  consequences  of  an  y: 

^^    act  of  his  own  state,  the  foundatioD  of  a  claim  to  iudemni-  ^ 

J      ty  upon  a  British   subject,  in  a  British  court  of  justice,  as  ^^ 

^    he  would  be,  if  such  act  had   been  done  immediately  and  ,^, 

individually  by  such  foreign  subject  himself.  In  these 
cases,*'  he  continues,  "  tlie  foundation  of  the  abandonment 
is  an  act  of  the  Anierican  government.  Every  American 
subject  is  to  be  considered  as  a  party  to  that  act.  It  has 
virtually  the  concurrence  and  consent  of  all ;  amongst  the 
rest,  the  concurrence  and  consent  of  the  assured  in  these 
cases.  They  have,  therefore,  joined  in  a  resolution,  that 
the  ship  in  question  shall  not  be  allowed  to  sail ;  but  shall 
remain  in  their  port ;  and  is  it  possible  for  them  afterwards, 
to  make  their  not  sailing,  the  foundation  of  an  action?  The 
party  who,  himself,  prevents  the  act  from  being  done,  has  | 

no  right  to  call   upon  the  underwriters  to  indemnify  him  {_ 

against  the  loss  he  may  sustain  from  such  act  not  being 
done." 

This  doctrine  was  reiterated  in  a  series  of  cases  which 
arose  in  1812,  under  the  system  then  pursued  by  the  Brit- 
ish government,  of  granting  licenses  to  trade  with  the 
continental  powers,  with  most  of  whom  they  were  at  war* 
In  Mennett  and  another  v.  Btmhamy  (15  Easi^  477,) 
and  Flindt  v.  Scolt^  (15  East^  525,)  the  licenses  were 
granted  to  British  merchants,  on  behalf  of  themtehes  and 
others.  The  real  parties  for  whose  benefit  they  were  ob- 
tained, were  Russian  subjects,  and  alien  enemies  residing 
in  Russia.  The  goods  were  insured  in  England.  They 
were  seized  and  condemned  in  a  Russian  port,  by  the  Rus- 
sian government ;  and  it  was  held  that  the  Russian  assur^ 
ed,  notwithstanding  the  license,  could  not  recover  from  a 
British  underwriter,  a  loss  occasioned  by  the  act  of  his 
own  government ;  on  the  ground  that,  in  judgment  of  law, 
he  was  a  party  to  that  act.  The  latter  case  of  Flindi  v. 
Scott,  was  subsequently  reversed  in  the  exchequer  cham- 
ber; (5  Taunt.  674;)  and  though  the  doctrine  which 
we  are  now  considering  was  not  formally  overturned,  it 
was  spoken  of  by  the  only  baron  who  delivered  an  opin- 
ion, (baron  Thomson,)  in  terms,  which  show  that  be  did 
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nol  consider  it  as  sellled  ;  and  thai  it  by  no  means  receiv-    ALSAifr, 

ed  bis  approbation.     He  says,  "  tbe   second  objection  made     ^^  ^®^' 

to  the  plaintiff's  recovering  in  this   case,  was,  thai  the  un-     Francis 

derwriters  were    not   answerable  for    this  loss,  because  it  _      T:    ^ 

Ocean  Inii  Co 
was  occasioned    by    the  act  of  the  Russian  government, 

to  which   the  persons  interested  must  be   supposed  to  have 
g-iven    their    assent,  being   Russians;    and   in  support  of 
that  position,"  he  continues,  "  two  cases  were  cited,  Tou- 
teng  V.    Hubbardf  and    Camoay  v.   Gray,*^     And  after  sta- 
ting the  circumstances  of  the  first  case,  and  that  the  ques- 
tion which  it  presented   was,  whether  the  Sivedish  owner 
acquired  a  right  by  proceeding   on  the  voyage  after  the 
embargo  was  taken   off,  to  recover   the  freight  against  a 
Briiiih  merchant,    he  says,  **ihe   court   determined  that 
he  bad  no  such  right;  and  they  went  farther;  and  deter* 
mmedf  what  was  not  then  a  question  before  them^  that   an 
tanirsfice,   upon    the    property    of   a  foreigner^    against    a 
btt  nmotely  oceaeioned  by  an  act  of  his  own  state^  would 
he  illegal*     It  was  not  the   main  question  in   that   case, 
though  certainly  it  was  so  decided.     The  case  of  Conway 
V.  Gfroy,  proceeded,  in  a  degree,  on  the  authority  of  7ou- 
toig  V.  Hubbard*      But     these     decisions,"  lie    remarks, 
^aen  nippotmg  them  to  be  correct^  as  applied  to  the  ca- 
M  is  which  they  were  made,  do  not  affect   the  present 
c^*"    No  doubt  can  be  entertained  from  these  express- 
10B8,  that  the  cb.   baron  meant  to  be  understood  as  ques- 
ting the  correctness  of  those  decisions ;    and  that    if 
(hey  had  stood  in  the  way  of  a  reversal  of   the  judgment 
^en  under  consideration,  they  would  have  been  overturn- 
^«    He  adverts    with   approbation,   to  the    more  liberal 
^ocfrioe  held  by  lord  EUetJforough  in  Usparicha  v.  JVofrZe, 
(>Si^/,  332.) 

Lord  EUenboroughf  himself,  in  the  more  recent  case 
of  Simeon  v.  Bazett,  (2  M.  ^  S.  94,)  seems  to  have 
been  anxious  to  get  around,  without  directly  subverting 
hii  previous  decisions  upon  this  point.  That  was  the 
case  of  an  insurance  effected  in  London^  upon  the  ship 
SopUa,  at  and  from  London  to  any  port  or  ports  in  the 
Baltic  or  gulph  of  Finland^  &c.  The  insurance  was  made 
Vol.  VI.  54 
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ALBAKTy    by  the  order,  and  on  the  account  and  risk  of  certain  PruM' 
Ocu  18«6.    ^.^^  subjects^  resident   at    Colberg^    in  PrtMrio,  who    were 
P,,^,,^      avowed  to  be  the  parties  in  interest.     The  ship  sailed  from 
^^  ▼•  London  to   Colberg^     carrying  simulated    papers,   as    was 

'  the  custom  of  the  trade ;  and  bearing  the  Swedish  flag. 
The  ship  and  cargo  having  arrived  near  Colberg,  were 
seized  by  certain  persons  exercising  the  powers  of  gov- 
ernment in  Pru88Uiy  and  were  finally  confiscated  by  order 
of  the  Prussian  government.  Prussia  had,  at  that  time, 
acceded  to  the  continental  system  of  the  emperor  of 
France ;  but  was  at  peace  with  England,  One  would 
think  that  no  case  could  well  have  been  presented,  which 
would  call  more  loudly  upon  a  British  court,  for  the  ap- 
plication of  the  doctrine,  that  every  citizen  or  subject 
must  be  considered  a  party  to  the  authoritative  acts  of 
his  government ;  and  that  the  Prussian  assured,  residing 
in  the  very  place  where  the  seizure  and  confiscation  were 
made,  would  not  have  been  permitted  to  make  his  otm 
wrongful  acly  if  the  act  of  his  government  be  bis,  the 
foundation  of  a  claim  against  a  British  underwriler  in  a 
British  court.  But  lord  Ellenborough  held  that  he  was 
entitled  to  recover,  on  the  ground  that,  from  tlie  well 
known  course  of  the  BaltU  trade,  (ull  direct  intercourse 
between  those  ports  and  Great  Britain  being  prohibited,) 
the  peril  in  question  must  have  been  within  the  contem- 
plation and  meaning  of  the  parties.  And  he  thus  quali« 
fies  the  doctrine  of  the  previous  cases:  **The  exclusion 
of  risk  occasioned  by  the  act  of  the  assured's  own  govern- 
ment, is  only  an  implied  exclusion  from  the  reason  and 
fitness  of  the  thing ;  which,  however,  may  be  rebutted 
by  circumptances.  As  the  perils  occasioned  by  the  act  of 
the  parly's  own  government,  are  held  to  be  excluded  on 
the  reason  of  the  thing ;  so  ihey  may  be  held  to  be  included 
whenever  the  reason  of  the  thing  requires  it.''  if  i  un- 
derstand this  gloss,  it  is  neither  more  nor  less  than  that 
there  is  no  settled  rule  of  law  upon  this  subject ;  but  that 
each  case  must  be  decided  according  to  the  view  which  the 
court  may  take  of  its  intrinsic  equities.  In  determining 
the  equity   of  such   a  law,  I  presume  bis    lordship  would 
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have  given  no  weight  to  (lie  circumstance,  (hat  the  assur-     ALBAifr, 
ed,  when  the  act  of  his  government  which  is  complained     ^^**'  *®*^ 
of  took  place,  was  in  another  hemisphere  ;  or  if  at  home,     ^p"X^ 
that  he  solemnly  protested  against  it.     This  case  also  came  _      ▼. 
before  the  exchequer  chamber,  upon  a  writ  of  error,  (5 
Taunt.  824.)     The  judgment  was  affirmed  on  the   broad 
ground,  that  it  was  no  objection  to  the  plaintiff's  recovery, 
that  the  loss  happened  by  the  act  of  the  country  of  the  as- 
sured.    And  chief   baron   Thomsonj  who  again  delivered 
the  opinion  of  the  court,  pointedly  disclaims  being  govern- 
ed by  the  distinctions  taken  by  lord  EUenbarough ;  and  ex- 
plodes the  whole  doctrine  in  this  emphatic  manner  :   "This 
was  precisely  one  of  the  points  disposed  of  in  the  case  of 
flindt  V.  Scuti ;  that  the  loss  was  by  the  act  of  the  country 
of  the  assured.     I  very  imperfectly  expressed  myself  in 
that  judgment,  if  I  did  not  express  that  which  the  whole 
court  certainly  decided,  unless  I  misunderstood  them,  that 
it  vof  no  objection  to  the  plaintiff  ^s  recovery ^  that  the  hss  Aop- 
ftiud  by  the  act  of  the  country  of  the  assured.     It  was  argued 
on,  and  the  court  certainly  took  it  into  their  consideration, 
and  we  cannot  hear  it  argued  again  now.     It  may  have 
Itappened,  that  the  court  of  king's  bench  have  given  judg- 
ment  below  for  the  plaintiff  in  this  action,  on  a  different 
ifroood;    but   the  facts  suppoit  the  judgment  upon  our 
reaeona." 

The  contract  of  insurance  is  peculiarly  one  of  equity  and 
Kood  faith  ;  and  I  should  regret  to  see  it  subjected  to  so 
^hnical  and  fanciful  a  rule  of  construction  as  that  which 
^c  have  been  considering.     All  the  cases  admit,  that  de- 
^niion  by  an  embargo,  or  other  act  of  any  other  govern- 
'nent  than  that  of  the  assured,  is  one  of  the  perils  covered 
h  the  ordinary  policy,  and   is  good  ground  of   abandon- 
'Henl.     That  an  embargo  by  the  government  of  the  assur- 
ed is  as  much  within  the  actual  contemplation  of  the  par- 
ties, as  an  embargo  by  any  other  government,  cannot  be 
questioned  ;  nor  that  the  citizens  of  a  country  have  no  ac- 
tual participation  in  the  acts  of  the  government,  in  any 
•ense  which  would  make  it  a  violation  of  good  faith  to 
permit  them  to  make  those  acts  the  foundation  of  a  claim 
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ALBJLN7      against  a  foreign  underwriler.     It  strikes  ine  as  unworthy 
Oct.  18!26.      of  the  advanced  intelligence  of  the  age,  and  of  the  enlight- 
^•^"^^^     cned  condition  of  its  jurisprudence,  to  suffer    the  symctry 
Y.  of  so  important  a  department  of  the  commercial  law,  to  be 

OeeanluSiCo.  broken  in  upon,  on  the  strength  of  a  notion  so  purely  the- 
oretical. This  is  the  first  time,  I  believe,  in  which  this 
question  has  come  before  an  American  court ;  and  I  have, 
for  that  reason,  dwelt  upon  it  longer  than  was  necessary,  for 
the  purposes  of  the  case  which  we  are  now  deciding. 

But,  admitting  the  doctrine  of  lord  ElUnborough  to  be 
sound,  I  am  not  aware  that  it  has  ever  before  been  contend* 
ed,  even  in  argument,  that  every  citizen  of  a  country  is  a 
party  to  all  the  judgments  pronounced  by  its  courts.  The 
principle  has  never  been  attempted  to  he  extended  to  any 
other  than  legislative  acts,  or  acts  of  state ;  such  as  em- 
bargoes or  confiscation  founded  upon  state  ordinances. 

The  assured,  therefore,  is  not  so  far  a  parly  to  ihe  pro- 
ceedings of  the  court  at  ^ntiguOy  as  to  preclude  him  from 
making  those  proceedings,  if  unauthorized  and  illegal,  the 
foundation  of  a  recovery  against  the  defendant. 

I  do  not  deem  it  material  to  determine,  whether  it  is  in- 
cumbent on  the  plaintiff,  in  the  first  instance,  to  impeach 
the  judgment  and  proceedings  of  the  court  at  Antigua;  or 
whether  the  burthen  of  sustaining  them  is  imposed  upon 
the  defendants.  The  evidence  on  both  sides  is  before  the 
court.  I  apprehend,  however,  that  the  sentence  of  con- 
demnation, with  the  accompanying  proceedings,  so  far  as 
they  disclose  the  causes  of  condemnation,  are  prima  facie 
evidence  of  the  existence  of  those  causes,  as  well  as  of  Ihe 
authority  of  the  court  to  pronounce  the  sentence;  and 
impose  the  onus  of  impeaching,  either  the  juristiction  of 
the  court,  or  the  regularity  of  its  proceedings,  or  the  exis- 
tence of  the  facts  upon  the  assumption  of  which  the  decree 
has  been  pronounced  upon  the  opposite  party. 

In  Church  v.  Hubbart^  (2  Cranch^  187,)  the  policy  con- 
tained a  condition  similar  to  the  one  in  this  case,  that  the 
insurers  were  not  to  be  liable  for  seizure  by  the  Portuguese 
for  illicit  trade.  The  vessel  was  seized  and  condemned 
by  the  governor  of  ParUj  professing  to  exercise  the  pow* 


OF  THE  STATE  OP  NEW-YORK.  4tfi 

era  of  a  court  of  admiratly,  for  an  altempt  to  carry  on  an  almart, 
illicit  trade  wilb  that  port ;  that  ia,  for  a  violation  of  ite  **"•  '"*■ 
municipal  laws.  The  defendant  there  produced  the  decree,  *^^^^^ 
fta  evidence  that  llie  condemnatioo  was  for  the   cause  ez>  *. 

cepled  from   the  policy.     The  objection    was,  that  the  de>  "** 

cree  wna  not  properly  authenticated  ;  and  thai  objection 
WKs  auBtained  by  the  court.  But  it  waa  not  denied  that 
the  decree,  if  properly  proved,  would  have  been  evidence 
of  the  grounds  of  condemnation,  ao  far  aa  Ihey  appeared  on 
the  face  of  the  decree.  The  seniences  of  foreign  adinirnl- 
ty  Gouris  have  alwaya  been  received  in  our  couria  oa  pri> 
ma  fade  evidence  againal  the  assured.  {2  John.  Cat. 
287,481-5) 

But  the  condemnalion,  in  this  case,  is  impeached  by 
the  plainliiT,  on  several  grounds:  and 

1.  Ilia  contended  that  it  appears  from  the  libel,  that 
the  seizure  was  made  upon  the  high  teat ;  not  as  prize  of 
war  ;  but  for  a  violation  of  the  municipal  lawe  of  Great 
BriUAt;  and  that  the  right  to  seize  fur  a  violation  of 
those  laws,  is  confined  to  ihe  territorial  dominions  of  the 
government  making  it.  Thia  opinion  was  expresaed  by 
Ch.  J.  Manhail ;  end,  aa  he  aupposcd,  it  waa  concurred 
in  by  a  majorily  of  the  court,  in  Rose  v.  Himely,  (4 
Crimch,  S79.)  But  the  contrary  doctrine  was  finally  e»- 
(kbli«hed  by  the  supreme  court  of  the  U.  States,  in  Hud- 
m  ▼.  GuesHer,  (6  Craneh,  £83.)  The  seizure  waa  there 
made  for  a  violation  of  a  municipal  regulation  in  relation 
to  the  island  of  St.  Domingo,  at  the  distance  of  six  leagues 
tom  the  island  ;  and  confessedly,  of  course,  beyond  its 
territorial  limits  or  jurisdiction.  The  only  qtiealJon  in 
the  case  was,  whether  the  seizure  was  warranted  by  the 
taw  of  nations  ;  and  the  whole  court,  (with  the  exception 
of  the  Ch.  J.)  held  that  it  was,  and  overruled  the  case  of 
Jtose  V.  Uimelg,  so  far  as  it  conflicted  with  that  opinion. 
The  nine  doctrine  had  been  previously  advanced  by  that 
court,  in  CAtovA  v.  Huhbart,  (2  OoncA,  234,  5,  6,) 
■here  the  eeizure  was  made  five  leagues  ftonn  land. 
Tbeae  nutboriiies  dispose  of  this  objection. 
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ALBANY,         But   admilting   the   general  rule  to  be  as   contended  by 
Oct.  1826.     j^i^^  counsel   for  the  plaintiff;  that  a    seizure  either  of  per- 
Fraiicii       ^^^  ^^  property,  for   a  breach  of  a  municipal   regulation, 
▼.  cannot  be  made  beyond  the   territorial  limits  of  the  govern* 

^  ment  making  it ;  it  applies  only  to  persons,  not  citizens 
or  subjects,  and  property  not  belonging  to  citizens  or  sub- 
jects of  that  government.  That  it  is  competent  for  the 
sovereign  authority  of  a  country  to  authorize  the  seizure 
of  its  citizens,  or  of  their  property,  for  a  violation  of  its 
laws,  wherever  they  can  be  found,  provided  the  jurisdiction 
of  other  nations  is  not  interfered  with,  is  a  proposition  too 
clear  to  require  support  or  illustration.  The  high  seas 
are  the  common  property  of  all  nations,  where  each  has 
concurrent,  and  none  exclusive  jurisdiction.  The  sove- 
reign authority  of  any  country,  therefore,  may  arrest  its 
own  subjects,  or  seize  their  property  upon  the  high  seas, 
without  infringing  the  jurisdiction,  or  interfering  with  the 
rights  of  any  other  country.  The  seizure  in  this  case  was 
of  a  British  vessel,  sailing  under  a  British  flag,  belonging 
to  a  British  subject,  for  a  violation  of  British  municipal 
regulations  or  navigation  laws. 

Upon  either  of  these  grounds,   this  objection   cannot  be 
sustained. 

But  it  is  contended,  secondly,  that  admitting  the  legality 
of  the  seizure,  there  is  no  suflScient  evidence  that  (he 
vessel  had  been  engaged  m  on  ilKcit  trade;  that  the  court, 
in  making  the  condemnation,  did  not  act  in  the  capacity  of 
a  court  of  admiralty  under  the  law  of  nations  ;  nor  was  the 
condemnation  for  any  violation  of  that  law  ;  but  for  a 
breach  of  the  statute  law  of  Great  Btitain  ;  *'  of  some  or 
one  of  the  laws  relating  to  trade  and  navigation,"  as  it  !■ 
expressed  in  the  decree  of  the  court.  That  it  was  incum- 
bent on  the  defendant,  therefore,  in  order  to  sustain  the 
decree,  to  prove  the  existence  of  a  law  condemning  the 
trade.  This  objection,  as  far  as  it  goes,  appears  to  me 
unanswerable.  The  warranty  in  the  policy,  against  any 
"damage,  charge  or  loss  which  may  arise  in  consequence 
of  a  seizure  or  detention  for,  or  on  account  of  any  illicit 
or  prohibited   trade,"  extends  only  to  that  risk   to  which 
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such  trade  is  by  law  exposed.     To  constitute  a   breach  of     Albany, 
such  warraniy,  the  teizure  mtut  be  for  an  actualj  illicit  and     ^*  '^**' 
prohibited  trade.     A  seizure  and  condemnation  under  pre-       Frandi 
text  of  such   trade,  is  not  sufficient,  if  the  trade  is  nol  in  ▼• 

ftietillidt.     Both  a  seizure  and   illicit  trade   must  concur; 
and  ihe  illicit   character  of  the  trade  is  not  proved  merely 
by  the  fact  of  tlie  seizure.     {Johnson  v.  Ludlote^  I  Cainef 
Cq8,  Err.  xxix,     Graham  v.  The  Penns.  Ins,  Co.,  1  Marsh, 
347,  note.) 

In  Sndth  v.  The  Del.   Ins.   Co.,  (3  Serg.  fy   Rawle,  71,) 
ihe  action  was  upon  a  policy  containing  a  warranty  or  ex- 
cepiion  similar  to  tiiis.     Tlie  vessel   was  seized  and  con- 
demned, for  a  cause,  as  it  was  contended   by  the  defend- 
aats,  vi'ithin  the  warranty  or  exception.     Ch.  J.  TUghman, 
(p.  82,)  remarks,  "to  bring  the  case  wMihin   the  warranty, 
Uiere  must  be  both  a  seizure  and  an    illicit  or   prohibited 
trade.    It  is  not  enough  that  a  seizure  is  made  on  an  alle- 
gaiioa  of  prohibited   trade.     It  must  be  proved  that   there 
voi  a  prohibition^  and   that   the    case   is  within  it.     So  in 
Chmh  V.  Ilubbart,  (2  Cranch,  236,)  Ch.   J.  Marshall,  in 
speaking  of  this  warranty,  says,  "thai  the  exclusion  from 
tlie  insurance,  of  the  risk  of  illicit  trade,  is  an  exclusion 
only  of  (hat   risk  to   which   such  trade  is  by  law  exposed, 
^'ill  be  readily  conceded.      It   is  unquestionably   limited 
^Dd  restrained  by  the   terms   illicil  trade.     No  seizure  not 
juslifiable   under  the  laws  and   regulations   established  by 
the  crown  of  Portugal,   for  the  restriction  of  foreign   com- 
'Dcrce,  with  its  dependencief,  can  come  within  this  part  of 
**^«  contract.     And   every  seizure  which   id  justifiable  by 
^»08e  laws  and  regulations,  must   be  deemed  within   it.'* 
^  Smith  V.  The   Del.  Ins,  Co,,  the  condemnation  was  al- 
^?cd(o  have  been  for  a  breach  of  the  3d  and  4th  articles 
^  decree  of  the  emperor  J^apoleon,  of  the  6th  of  August, 
007.    Those  articles  were  accordingly  read  upon  the  tri- 
^  on  ihe   part  of  the  defendants.     Whether  they  were 
.  ^d  by  consent,  without  proof,  or  how  they  were  proved, 
^Hfl  not  appear  ;  nor  is  it  material.     The  material  fact  is, 
I  ^at  it  was  deemed  necessary  to  produce  upon  the  trial,  the 
^w  under  which  the  condemnation  was  made ;  that  the 
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ALBAN7,     courl  might  judge  whether  it  authorized  the  condemnation 

Oct.  16S6.     Qf  j^Q^  .   Q^j    ^i^gy    l^^lj    ^1^^^    j^    jjj    ^^(^      1^  ^1^^    ^Qg^  ^f 

Francii  Church  V.  Ilubbortf  the  same  course  was  pursued.  The 
▼.  case  slates,  "  that  the  defendant^  to  prove  that  the  trade  was 
Ulicity  offered  a  copy  of  a  law  of  Portugal,  entitled,  &c. ; 
and  to  prove  that  the  vessel  was  seized  for  illicil  trade,  the 
defendout  produced  a  paper  purporting  to  be  a  copy  of  the 
sentence  of  the  governor  of  Para,  on  the  brig  Aurora.** 
Ch.  J.  Jilarshall  thus  states  this  part  of  that  case:  ^*To 
prove  that  the  Jlurora  and  her  cargo  were  sequestered  at 
Para,  in  conforniity  with  the  laws  of  Portugal,  two  edicts 
and  the  judgment  of  sequestration  have  been  produced  by 
the  defendant  in  the  circuit  court,^*  And  the  judgment  in 
that  case  was  reversed  solely  on  the  ground,  that  those 
edicts  and  that  judgment  were  not  properly  proved. 

These  cases  seem  fully  to  establish,  1.  That  to  show 
any  particular  trade  to  be  illicit,  under  niunici|)al  regula- 
tion, the  law  by  which  it  is  prohibited  must  be  produced 
and  proved ;  and  2.  That  it  is  the  business  of  the  defend* 
ant  to  sustain  the  sentence  by  proving  the  law. 

In  the  case  at  bar,  there  was  no  attempt  to  prove  any 
law  of  Great  Britain  prohibiting  the  trade  in  which  the 
ship  Francis  was  engaged  when  seized  at  Antigua,  So 
far,  therefore,  as  the  sentence  of  condemnation  proceeds 
on  the  ground  of  illicit  trade,  it  must  be  deemed  to  have 
been  unauthorized  and  illegal. 

The  decree  itself  docs  not  specify  the  grounds  on  which 
the  condemnation  is  pronounced.  It  merely  alleges,  that 
"  it  is  for  a  breach  of  some,  or  one  of  the  laws  of  naviga- 
tion." 

The  libel  states  four  grounds  on  which  the  seizure  was 
made  :  I.  For  iiTiporting  goods,  &c.  on  board  the  vessel, 
she  not  being  wholly  owned  by  a  subject  of  Great  Britain, 
and  navigated  by  a  British  master  and  i  British  mariners. 
2.  For  importing  into  Antigua  certain  prohibited  goods, 
&c.  of  the  growth,  production  and  manufacture  of  Europe^ 
&c.  3.  That  the  ship  had  undergone  repairs  in  the  U. 
'^    not  necessary,  by  reason  of  extraordinary  damage,  &c. 
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exceeding  I5«.  for  every  ton;  wliereby  she  became  an     albant, 
alien  vessel ;  and   being  such  alien  vessel,  iniporleJ   the     ^^  '®*^ 
goods,  &c.  being  prohibited,  &c.     4.  That  certain  enumer-       Francis 
ated  articles  particularly  named,  were  imported  in  the  vessel 
by  way  of  merchandizes,  from  one  of  the  ports  of  the   U. 
S.  ofmimericoy  againsl  the  form  of  the  statute,  &c. 

Ufwn  which  of  these  causes  the  condemnation  proceeded, 
it  is  impossible  to  determine.     If  but  one  cause  had  been 
alleged  in  the  libel,  the  decree  might  be  supposed  to  have 
intended  to  adopt  and   verify  that.     The  causes  assigned 
are  however,  not  only  various,  but  inconsistent.     The  re- 
mark is  alike  applicable  to  them  all,  that  they  make  the 
cause  of  seizure  a  violation  of  some  British  statute;  and 
the  fact  of  condemnation  is  tiie  only  evidence,  not  only  of 
the  breach,  6ii(  of  the  txistence  of  such  statutes.     Ch.  Jus- 
tice .l/ar^Aa//  in  Church  v.    Hubbart,  (2   Cranchy   236,)  in 
discussing  this  subject,  remarks,  that  foreign  laws  arc  well 
understood  to   be   facts,  which  must,  like  other  facts,   be 
proved  to  exist,  before  they  can  be  received  in  a  court  of 
justice.    The   principle,   that  the  best  testimony  shall  be 
required  which  the  nature  of  the  thing  admits  of;  or,  in 
other  words,   that  no  testimony  shall  be    received  which 
presupposes  better  testimony  attainable  by  the  party  who 
<^^er8  j(,   applies    to  foreign  laws,  as   it  does  to  all  other 
^cf8«    The  sanction  of  an  oath  is  re({uircd  for  their  estab- 
'^'imeDt,  unless  they  can  be   verified  by  some  other  such 
'''^h  authority,  that  the  law  respects  it  not  less  than  the 
^th  of  an  individual.     In  Robinson  v.  Clifford^  (2  JMarsh. 
^06  a,  no/«,)  it  is  said,  "  The  statute  or  written  law  of  for- 
^ign  countries,  should   be   proved  by  the  law  itself.     The 
Unwritten  law  may  be  proved  by   witnesses."     {Seton  v. 
Ue  Del.  Ins.   Co.,  2  Marsh.  706  a.  note.     2  Caines'  Rep. 
JS5,  163.     Delafield  v.  Hand,  3  John.  310.     2  JMarsh.  713. 
SniUh  V.  Eldery  3  John.  105.     1   P.  Wins.  431.     Peak.  Jf. 
f.  Cas.  18.     S  Esp.   Rep.  58.     4  id.  79.)     This  evidence 
it  addressed  to  the  jury ;    and  should  be   given  upon  the 
trial,  and  not  at  bar. 

But  it  is  said  that  the  description  of  the  vessel  in  the 
policy,  as  the  British  brig,  &c.  is  an  itnplied  warranty  that 
Vol.  VI.  55 


Francis 

V. 


430  CASES  IN  THE   SUPREME  COURT 

ALBANY,  she  was  a  British  vessel,  and  should  carry  with  her  the 
Oct.  18S6*  documents  necessary  to  establish  that  character ;  and  that 
if  the  warranty  is  false,  the  plaintiff  cannot  recover,  wheth- 
er that  was  the  cause  of  condemnation  or  not. 
Ocean In8.Co.  Admitting  that  a  description  which,  in  time  of  war,  will 
amount  to  a  warranty  of  the  natiimcU  character  of  a  vessel, 
will  in  time  of  peace  amount  to  a  warranty  of  her  commer- 
cial character,  (which  may  admit  of  very  serious  discus- 
sion,) it  is  a  sufficient  answer,  that  the  evidence  in  the 
case,  clearly  establishes  a  con)pliance  with  this  implied 
warranty.  The  testimony  of  Charles  Francis  shows  that 
ihe  vessel,  at  the  time  of  her  sailing,  had  on  board  a  cer- 
tificate or  document  from  the  British  consul  at  JVcif-ForAr, 
dispensing  with  the  usual  proportion  of  British  seamen. 
This  document  undoubtedly  went  into  the  possession  of  the 
captors,  with  the  register  and  other  papers  belonging  to  the 
ship ;  and  removes  all  objection  to  the  character  of  the  ves- 
sel, growing  out  of  her  deficiency  in  British  seamen. 

The  evidence  in  the  case  also  shows  that  the  repairs  put 
upon  the  hull  of  the  vessel  at  Middltloxen^  cost  less  than 
15;.  for  each  ton. 

It  cannot  be  necessary  for  the  niaster  of  a  vessel  to  car- 
ry with  him  the  evidence  of  the  amount  expended  upon 
his  vessel.  If  the  fact  be,  that  (he  repairs  cost  less  than 
\Bs,  per  ton,  he  has  a  right  to  rely  upon  the  knowledge  of 
that  fact,  and  to  presume  her  national  character  will  not  be 
impeached,  without  some  evidence  that  she  has  violated 
tiie  navigation  laws  in  that  respect. 

Admitting  it  to  have  been  the  duty  of  the  supercargo  to 
have  appeared  and  interposed  a  claim  to  the  vessel,  his 
omission  to  do  it  is  sufficiently  accounted  for.  It  is  shown 
to  have  been  owing  to  the  irregular  proceedings  of  ibe  court, 
and  not  to  any  culpable  omission  on  his  part.  He  attended 
at  the  time  and  place  appointed  for  trial ;  and  was  inform- 
ed that  the  vessel  had  already  been  condemned  at  the 
judge's  chambers.     (7  John.  426,  514.) 

I  am,  therefore,  of  opinion  that  the  plaintiff  is  entitled 
to  recover  as  for  a  total  loss*  The  cases  of  fValmm  v. 
T/ie  Mar.  Ins.  Co.,  (7  Jb/m.  57,)  Maggrath  v.  Chureh^ 
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(1  Caines,  215,)  Jumel  v.  Mar.  Ins.  Co.,  (7  John.  425,)  albany. 
and  JiPBride  v.  Mar.  Ins.  to.,  (5  John.  298,)  seem  to  ^^  '^^• 
ebow  that  he  is  also  entitled  to  recover  all  the  expenses  fairly 
incurred  in  obtaining  a  restoration  of  the  proceeds  of  the 
vessel,  unless  the  freight  and  cargo  also  belonged  to  him  ; 
in  wbich  case  those  expenses  would  be  the  subject  of  gene- 
ral average  in  the  first  instance.     (7  John.  425.) 

Judgment  for  the  plaintifT. 


Burt  against  Place. 


Assumpsit  for  land  sold,  money  had  and  received,  &c. ;  mcn"io  flfd^Tn 
tried  at  the    Oneida  circuit,  in  Jlfarchy   1826,  before  Wil-  defending     a 

..  A^Ti  I  1-  ■/•ii*        ^uit,  with  one 

LiAiis,  L  Judge;  when  a  verdict  was  taken  fur  the  plam-  who  is  not  li- 
tiff,  for  1296,30,  subject  to  the  opinion  of  this  court.  «^"^«<*  "  "^- 

^     .  lorncy  or 

At  (he  (rial,  it  appeared  that  the   plaintifT  had,  in  .9/>W/,  counsel,  is  il- 

1822,  conveyed  a  small  parcel  of  land  to  the  defendant,  by  fof'^'marn?^ 

deed  acknowledging  the  receipt  of  j(300  consideration  mo.  nance, 

ney.    But  $\0  were,  however,  in  fact,  paid.     The  defend-  u.  sold    a'nd 

Ml  agreed  to  pay  the  residue  in   specific  articles,  excepiing  conveyed  land 

1^1  which  he  was  to  retain  for  assis(ing  the  plaintifT  in  not  of  the  le- 

defeodinga  law-suit,  pending  before  a  justice.     The  de-  g°i»  Pfofc"ion, 

o  ^   I  n  J  ufonanagree- 

■endant  afterwards  sold  the  land  to  one  Mdingtony  by  deed,  ment  that  the 
acknowledging  the  receipt  of  $250,  as  the  consideration,  f^""  ^^^""^^ 
Heassisled  ihe  plaintifT  in  defending  the  suit :  but  was  not  specific    arti- 

!•  _  ,  °  clcs,  and   part 

''Ceased  as  attorney  or  counsel.  in    defending 

Several  objections  to  the  plaintifT'^  recovery  were  ^^^^^^  J^le^'^^i^r 

at  the  trial ;  but  the  oidy  one  passed   upon   by  this  court,  held,  that  the 

^as,  that  the  transaciion  was   illegal  ;  that   the  plaintiff's  ^^Jem^a^iNe- 

claini  for  either  the  value  of  ilie  Innd,  or  the  money  which  gal  and  void; 

the  defendant  had  received  for  ii,  was  founded  on  an  illegal  "^g  iaticr°hfd 

agreement  between  the  parties;  a  part  of  the  consideration  »^|J  ^^^J^y^i 

being  for  maintenance.     That  this  vitiated  the  whole  trans-  the  money  for 

^tion  ;  and   the  parties  being   in  pari  delicto^   the   pla^Jtiflf*  coulV  recover 

could  not  recover.  "^«J."S- 

Where  mo- 
ney,   &C.     is 
rweiTed  upon,  or  in  eonsequence  of,  an  illegal  contract,  both  parties  being  in  pari  delieto,  it 
euuiot  be  recovered  back. 
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Edw.  JUletiy  for  the  plaintiff,  cited  Bac.  Mr.  J\fainienance, 
(j3.)  3  Coicen,  649;  20  John.  403;  5  John.  489,  500;  10 
John.  185. 

S.  Beardsley^  contra,  cited  2  Chit.  Cr.  Law^  234,  note  (a) ; 
4  Bl.  Com.  134,  5  ;  id.  125 ;  Co.  Lt^  368.  b. ;  5  Jo/m.  334; 
3  T.  R.  23,  456  ;  Cowp.  200  ;  and  several  other  cases,  go- 
ing to  illustrate  the  distinctions  laid  down  in  Cowp.  200,  by 
Ld.  Mansfield. 

Curia^  per  Savage,  Ch.  Justice.  Maintenance  being 
prohibited  by  statute,  (1  R.  L.  173,  174,)  and  a  part  of 
the  consideration  being  therefore  illegal ;  this  was  suffi- 
cient to  vitiate  the  contract.  (1  Leon.  179,  180.  Dy» 
355.  6.) 

The  main  question  then  is,  can  money  paid  or  received 
upon  an  illegal  contract  be  recovered  back  1 

The  general  rule  of  law  is,  that  it  cannot,  when  it  is 
paid  upon  an  illegal  consideration,  and  both  parties  are 
equally  criminal.  This  was  so  laid  down  by  lord  JifanS" 
fields  in  Smith  v.  Bromley^  {Doug.  696,  note.)  His  lan- 
guage is,  ^Mf  the  act  is,  of  itself,  immoral,  or  a  violation  of 
the  general  laws  of  public  policy,  there,  the  party  paying 
shall  not  have  this  action  ;  for  where  both  parties  are 
equally  criminal  against  such  general  laws,  the  rule  is, 
potior  est  conditio  defendentis.^^  In  Loxtry  v.  Bourdieu^ 
{Doug.  467,)  he  said,  he  desired  it  might  be  understood, 
that  the  court  held,  that,  in  all  cases  where  money  has 
been  paid  on  an  illegal  consideration,  it  cannot  be  recover- 
ed back;  except  in  cases  of  oppression,  where  the  parties 
are  not  in  pari  delicto.  In  Howson  v.  Hancock^  (8  T.  R. 
575,)  lord  Kenyon  says,  ^*  there  is  no  case  to  be  found, 
where,  when  money  has  been  actually  paid  by  one  of  two 
parties  to  the  other,  upon  an  illegal  contract,  both  being 
participes  criminisy  an  action  has  been  maintained  to  re- 
cover it  back."  This  doctrine  has  been  since  repeatedly 
recognized  ;  and  I  know  of  no  case  containing  a  contrary 
doctrine.  In  Lowry  v.  Bourdieu,  BuHer^  justice,  saye, 
"there  is  a  sound  distinction  between  contracts  executed 
and  executory ;  and  if  enaction  be  brought  with  a' view 
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to  rescind  a  contract,  you  must   do  it  while  (he  contract     albant, 
continues  executory  ;  and  then  it  can  onl  y  be  done  on  the    P^  '^' 
terms  of  restoring  the  other   parly   to  his  original  situa- 
tion. '• 

In  Hunt  V.  Knkkerbackerf  (5  John.  334,)  Thompion^ 
J.  says,  **ii  is  a  general  rule  of  law,  (hat  all  contracts  or 
agreements  which  have  for  their  object  any  thing  which  is 
repugnant  to  the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute,  are  void,  and 
not  to  be  enforced."  In  Mount  v.  Waite^  (7  John.  440,) 
the  plainlifTs  were  allowed  to  recover  back  a  premium  paid 
upon  the  insurance  of  lottery  tickets ;  but  Kent^  Ch.  J. 
who  delivered  the  opinion  of  the  court,  puts  it  expressly 
on  (he  ground  (hat  they  committed  no  crime  in  making 
the  contract.  They  violated  no  statute,  nor  was  the  con- 
tract malum  m  se.  Not  so  in  this  case.  The  contract 
was  both  malum  in  se,  and  prohibited  by  statute ;  and, 
although  it  is  against  conscience  for  the  defendant  to 
keep  the  plaintiff's  money,  the  court  will  not  lend  its  aid 
to  enable  the  latter  to  recover  back  money  thus  illegally 
paid. 

It  is  unnecessary,  therefore,  to  decide,  whether  the  ac- 
knowledgment by  the  defendant  in  the  deed  to  Mding- 
ion^  of  having  received  the  consideration  of  hin),  is  evi- 
dence of  the  payment  of  the  money  to  him.  (a) 

The  defendant   is  entitled  to  judgment. 

Judgment  for  the  defendant. 

(a)  Stmh.  that  it  is.    {ThaUhimiT  v.  Brinckerhoff,  ante,  90.) 


The  Overseers  of  the  Poor  of  the  town  of  Bern 
against  The  Overseers  of  the  Poor  of  the  town 
OF  Knox. 

On  certiorari  from  the  general  sessions  of  the  peace  of    Thg  ^m 
the  county  of  Mbany.  m??'  or  il 

^  ^  child   rolloi 

that  of  the  father,  if  he  appear  to  hare  any.    If  not,  it  follows  that  of  the  mother. 
^  The  place  of  a  child's  birth  is,  prima  faeiiy  the  place  of  its  settlement;  but  the  prelum 
tkm  is  done  away  by  proof  that  ita  mother  had  a  letilement  elsewhere. 
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ALBANY,  Two  justices  made  an  order  removing  Hannah  CoUon, 
Oct.  18«6.  n  pauper,  from  the  town  of  Benif  Albany  county,  lo  the 
town  of  Knox^  in  the  same  county  ;  and  on  appeal  by  Knox^ 
to  the  general  sessions  of  Albany  county,  that  court  quash- 
ed the  order ;  on  which  the  overseers  of  Bern  brought  the 
present  certiorari. 

On  the  hearing  before  the  sessions,  the  overseers  of 
Knox^  (the  appellants)  proved  that  Ephraim  Palmer,  the 
pauper's  maternal  grand-father,  was  in  possession  of  a 
valuable  farm  of  about  100  acres  in  the  town  of  Washings 
tan,  Dutchess  county,  about  forty-nine  years  before  the 
hearing.  He  was  reputed  to  be  the  owner,  and  devised 
the  land,  which  was  worth,  in  his  life  time,  j^25  per  acre. 
He  died  about  the  close  of  the  revolutionary  war  :  bad  a 
daughter  Joannah,  the  mother  of  the  pauper,  who  married 
John  Cotton,  who,  with  Joannah  his  wife,  after  her  fa- 
ther's death,  removed  to,'  and  resided  in  PUtstoum,  Rcns- 
selaer  county,  about  a  year  ;  and  thence  to  Bern,  in  Mba^ 
ny  county.  They  lived  on  a  farm  there,  where  the 
pauper,  their  daughter,  was  born,  in  that  part  of  the  town 
which  is  now  Knox. 

P.  S.  Parker,  for  the  plaintiffs  in  error. 

/.  L.  Wendell,  contra. 

Curia,  per  Woodwortii,  J.  It  appears  that  the  moth- 
cr  of  the  pauper  had  a  settlement  in  Dutchess  county,  ,in 
right  of  her  father;  consequently  the  pauper  had  a  settle- 
ment there  in  right  of  her  mother. 

It  is  not  shown  that  the  pauper's  father  had  any  settle- 
ment. The  rule  is,  that  the  settlement  of  the  child  fol- 
lows that  of  the  father,  if  he  has  any;  if  not,  the  settle- 
ment of  the  mother.  {Burr.  Sett.  Cas.  482,  JVo.  153.  2 
Cowen,  537.) 

It  is  stated  in  the  case,  that  Cotton,  the  father,  lived  on 
a  farm  in  that  part  of  the  town  of  Bern  now  Knox ;  and 
that  the  pauper  was  bom  there.  These  facts  are  of  no 
avail;  for,  although  the  place  of  birth  ia,  prima  facU^  the 
place  of  settlement,  it  is  only  so,  when  the  settlement  of 
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the  parenU  is  not  ascertained.     Here  the  seillement  of  the     albakt, 
pauper'a  mother  is  established.     It  not  appearing  that  the    ^^  ^^^ 
father  had  any  settlement,  the  pauper's  settlement  follows  Bank  of  Caiw 
that  of  the  mother.    If,  indeed^  the  town  of  Knox  had  failed        ^^^ 
ID  proving  a  settlement  gained  by  either  parent,  the  charge      Oones. 
would  have  been  thrown  on  that  town,  by  reason  of  the 
birth. 

I  am  of  opinion  that  the  order  of  the  sessions  be  affirm- 
ed. 

Order  of  bes^ions  affirmed. 


The  President,  Directors  and  Company  of  the  Bank 
OF  Cafe  Fear  against  Gomez,  impleaded  with  others. 

Assumpsit,  on  a  promissory  note,  dated  Wilmn.  JV*.  C.  A  power  of 
Deer*  1819,  by  which  one  B.  as  principal,  and  the  defend-  add*^"*^  one's 
ant  and  others  as  securities,  promised  to  pay  to  the  order  name,a8iure- 

#•1        1    .     ./*.  I    />         •       .       •  i.    T  «r^^«    ty,  loapre-ex- 

of  the  plamtilTs,  on  or  before  the  1st  day  of  January^  1821,  isting      note, 

$5000,  value  received,  payable  and  negotiable  at  the  bank  n*!^*^^^^* 

of  the  plaintifTd,  with   interest  from  the  Ist  day  of  Jamiary^  as  to  the  par- 

1820.     This  note  was  signed  thus  :  «  ^.  L.  Gomez,''  (the  ^^  ^^  ^^ 

defendant,)  "by  Ltms  Gomezy  atty.**  after  the  other  makers  when  payable, 

,    .  ,        ,  tho'  it  omit  to 

m  their  own  hand.  mention   Uiat 

Gomezy  the  defendant,  alone  was  arrested,  and  appeared  the  note  bean 

.!•        .•«  interest  before 

in  this  suit.  d„^  ■„  ,„ffi. 

Plea,  Don  assumpsit.  «>?"'  »»  ••?•- 

The  cause  was  tried  at  the  JVeie-ForA:  circuit,  July  1«(,  upoDitagaiiwt 

1824,  before  Edwards,  C.  Judge.  l!"J*°17.''!!!! 

^  name  was  put 

Ac  ibe  trial,  the  plaintiffs  proved  a  power  of  attorney,  there  under 
dated  February  22d,  1820,  signed  and  sealed  by  the  de- $J^  qSiuon 
fendant,  authorizing  his  brother,  L.  Goniez,  *Uo  sign  a  whether  the 
note  for  five  thousand  dollars,  ($5000,)  payable  to  The  SSJJ*^^  in- 
president,  directors  and  company  of  the  bank  of  Cape  Fear,  *^"^^»  ^at"** 
of  which  Je  F.  B.,  &c.  (naming  the  makers  not  arrested,)  and  may  pro^ 
are  joint  makers  or  drawers ;  also  another  note  for  five  ^J^  fo^il 
thousand  five  hundred  dollars,  ($5,600,)  payable  as  above,  termination, 
and  of  which^  J.  F.  B.,  Sic.  (other  persons,)  are  joint  makers,  ^      ^^^' 
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ALBAN7,     bolh  of  8aid  notes  payable  on  ihe  Ist  day  of  January^  1821  ;^ 
^^^  '®*^"     and  that  the  defendant's  name  was  subscribed  to  the  note. 
Bank  of  Cape  ^v^^^ii^c  between  the  22d  of  February^  1820,  and  the  Stk 
Fear         of  Morchj  of  the  same  year. 

The  plaintiffs  then  admitting  a  payment  of  j|^2000,  rested 
their  cause. 

The  defendant  moved  for  a  nonsuit,  because  the  note 
w*as  signed  by  the  attorney  of  the  defendant ;  whereas  the 
power  produced  did  not  authorize  such  signature  ;  that  the 
power  was  simply  to  sign  a  note  for  $5000,  &c.  without 
saying  that  it  bore  interest  before  due  ;  whereas  the  note 
signed  bore  interest  from  the  \st  day  of  January^  1820.  The 
note  in  question,  was,  therefore,  not  the  one  intended  by 
the  power. 

The  judge  overruled  the  motion,  and  left  it  to  the  jury  to 
say  whether  the  note  in  evidence  was  the  one  intended  by 
the  power.  The  defendant  excepted.  The  jury  found  for 
the  plaintiffs. 

In  behalf  of  the  defernlant,  a  motion  was  now  made  for  a 
new  trial ;  on  the  ground  that  the  power  did  not  warrant 
the  signature  ;  and  that  the  question  submitted  to  the  jury 
was  improper  for  them. 

J,  Oakley^  jun.  for  the  defendant.  The  attorney  acted 
under  a  special  and  limited  power  ;  {Paley  on  ^g.  2  ;)  and 
could  not  bind  his  principal  by  any  act  beyond  the  scope  of 
his  authority.  {Fenn  v.  Harmony  3  T.  R.  757.  4  tdf.  177, 
S.  C.)  In  pursuance  of  this  principle,  it  has  been  decided, 
that  a  power  to  act  for  one  as  executrix^  will  not  authorize 
the  acceptance  of  bills  to  charge  her  io  her  own  right, 
though  for  debts  due  from  her  testator.  {Gardner  v.  BaUle, 
6  T.  R.  591.)  An  authority  to  sign  a  note  payable  at  6 
months,  will  not  extend  to  a  note  for  60  days.  (Batly  v. 
CarsvoeUy  2  John.  48.)  The  same  principle  has  been  re- 
peatedly recognized  by  this  court.  (7  John.  394.  15  id* 
54.)  And  where  an  agent  exceeds  his  power  in  any  one 
particular,  his  acts  are  wholly  void.  They  shall  not  bind 
the  principal  pro  tanio.  {Roe  v.  Prideaux^  10  East,  158* 
Jackson  v.  HunUeyy  5  John.  59,  per  Cur.  S.  P.) 
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This  strictness  of  construcliou  is,  especially,   applicable     albant, 
in  favor  of  sureties.     A  bond  that  a  clerk  shall  serve  faith-    ^^^'  *^^' 
fully,  and  account   for  all  money,  &c.  to  the  obligee  and  Bank  of  Cap« 
his  ezeaUcrSf  docs  not  extend   to  money  received  by  the        ^^^ 
clerk  while  in  the  employment  of  the  executors,  who  con*      Gomez, 
tinued  the  very    business  of  their   testator.     {Barker  v. 
Parker,  1    T.  R.  287.)     A   promise  to  a  house  in  trade, 
consisting  of  three,  to  pay  for  goods  to  be  furnished  to  an- 
other, is  confined  to  the  very   promissees ;  and  cannot  be 
enforced  for  goods  furnished  after  one  has  withdrawn  from 
the  firm.    {Myers  v.   Edge,    7  T.  R.  250.)     Nor  will  a 
promise  to  pay  one  for  goods,  bind  the  promissor  to  pay 
him  for  goodB  furnished  by  another  on   the  promissee's  re- 
quest, and    on  his  responsibility.     (fVahh  v.  Bailie,    10 
John.  180.) 

The  jury  had  nothing  to  do  with  the  question.  The 
objection  raised  related  to  the  execution  of  a  special  pow- 
er ;  and  involved  a  point  of  law  merely. 

D.  B*  Ogden  and  /.  O.  Hoffman,  contra.  We  do  not 
deny  the  general  principle  of  law,  that  a  special  power 
must  be  strictly  followed.  But  we  do  deny  that  either  the 
general  principle,  or  the  authorities  by  which  the  counsel 
for  the  defendant  has  illustrated  it,  are  applicable  to  the 
case  before  the  court.  This  is  not  a  power  to  execute  a 
new  note  ;  but  to  sign  one  already  in  existence  ;  and  the 
only  •question  which  could  arise  was,  whether  the  note 
in  question  was  the  one  intended  by  the  power.  In  other 
words,  it  was  a  mere  question  of  identity  ;  of  correspon- 
dence in  certain  points  of  fact,  or  description  ;  and  being 
so,  the  judge  had  nothing  to  do  with  it,  except  to  submit 
it,  as  he  did,  to  the  jury.  The  defendant  took  on  himself 
a  knowledge  of  all  the  circumstances  in  relation  to  the 
note.  There  was  no  other  note  in  existence  which  cor- 
responded in  any  one  particular  ;  nor  was  this  pretended, 

T«  /-  Oakley,  in  reply.  There  was  nothing  in  evidence 
beside  the  power  and  the  note.  Their  existence  was  not 
questioned  ;  and  there  was,  therefore^  not  a  single  fact  to 

Yot.  VJ.  66 
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Oct.  1826.     qip  construction  upon   two  written   instruments.    True,  in 

Bank  of  Cape  ^''  cases  of  the  execution  of  a  power,  the  question  is,  in  a 

Fear         measure,  one  of  identity,  between  the  act  intended  and  the 

mm 

GouMs.  ^ct  done ;  but  it  ceases  to  be  a  question  for  the  jury,  when 
every  fact  is  conceded.  The  intent  must  be  drawn  from 
the  written  power.  This  is  purely  a  question  of  law. 
There  was  a  plain  variance,  and  a  substantial  one,  between 
the  note  and  the  power ;  and  if  a  court  of  law  are  satisfied 
that  the  note  in  question  was  intended,  they  can  give  no 
relief.  Such  a  mistake  cannot  be  rectified  short  of  a  courl 
of  chancery. 

CuriOy  per  Sutherland,  J.  The  judge  properly  re- 
fused to  nonsuit  the  plaintiffs.  It  is  apparent,  on  the  face 
of  the  power  of  attorney  from  the  defendant  to  his  brother 
Lewis,  that  he  intended  to  authorize  him  to  sign  his  name 
to  a  pre-existing  note.  It  is,  *^  to  sign  a  note  for  5000  dol- 
lars, payable  to  the  president,  directors  and  company  of 
the  bank  of  Cape  Fear,  of  which  /.  T.  B.  and  others  are 
joint  makers  or  drawers,  payable  on  the  let  day  of  Joitif- 
ory,  1821."  The  note  is  not  to  be  made  payable;  but  it  if 
payable.  /.  T.  B.  and  others  are  not  to  be  joint  makers, 
or  drawers ;  but  they  are  joint  makers,  or  drawers.  The 
note  is  not  to  be  made  payable  on  the  Ut  of  Jcaiuaryt  1821 ; 
but  it  is  payable  on  that  day.  This  is  evidently  intended 
as  a  general  description  or  designation  of  a  note,  which  the 
defendant  knew  to  have  been  drawn ;  and  to  require  only 
the  signature  of  his  name  to  render  it  perfect.  He  must, 
therefore,  have  been  presumed  to  know  the  contents  of 
the  note ;  and  to  have  described  its  several  characteris- 
tics by  way  of  designation  only.  The  description  is  ac- 
curate, as  far  as  it  goes.  It  seems  to  me,  then,  to  have 
been  a  question  of  identity  merely,  as  to  the  note  intend- 
ed ;  and  that  was  a  question  of  fact  exclusively  for  the 
the  jury.  Whether  the  power  of  attorney  would  have  au- 
thorized the  making  of  a  new  note,  like  the  one  on  which 
this  suit  is  brought,  is  a  distinct  question,  which  I  conceive 
does  not  arise  in  the  case.    The  jury  have  found  that  this 
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was  the  note   intended  by  the  power ;  and  I  think  the  ev-     albanf, 
idence  justifies  their  conclusion.     But  whether  it  does  or    ^^  ^^^' 
not,  is  not  material   upon  this  application.     It  is  founded 
on  an  exception  to  the  opinion  of  the  judge,  in  refusing  to 
nonsuit  the  plaintifis ;  and   not  on  the   ground   that  the 
verdict  is  against  evidence.     A  new  trial  must  be  denied. 

New  trial  denied. 


Fort  against  Smalley  and  Ratmour. 

On  error  from  the  Madison  C.  P.  The  action  below  .  A  defendant 
was  replevin  by  Fori  against  Smalley  and  Ratnwur.  wbethe?  md 

The  proceedings  were  by  plaint.  The  record  contain- **y.P'"°'  *"^ 
tis^placUa  of  June  I5lhf  1824.  It  then  stated  that  Smal-  jtroM the plauk- 
Itjl  aod  Ralmour  were  summoned  to  appear,  and  did  ap-  ^%^^  ^  j^  ^. 
pear  in  the  C.  P.  on  the  same  \5lho(  June  ;  and  that  ror,  if  it  ap- 
"ftrl  does  not  farther  prosecute  his  bill  or  action  of  re-  ?Sd,^5iat*£e 
plcvin,"  &c.     Then  judgment  for  the  defendants  for  costs.  *•?*  r****  ^^ 

m,\  '  ^^  ^*    same 

Tbe  record  was  signed  October  16iA,  1824.  term  with  the 

return   of  the 

J.  A,  Spencer^  for  the  plaintiff  in  error.  proccaj. 

6.  C.  Bronsonj  contra. 

Curio,  per  Savage,   Ch.  J*     There  are  two  questions 
^be  decided  ;  1.  Can  a  plaintiff  in  replevin  be  nonproes- 
^  1  f  •  If  he  can,  is  not  the  judgment  premature,  being  on 
^^^^  reinm  of  the  plaint  ? 

The  first  point  was  considered  at  the  last  term,  (a)  on  a 
potion  for  a  mandamus  to  vacate  a  rule  made  by  the  court 
^^low  in  this  cause  ;  and  we  see  no  reason  to  change  the 
^|Nnion  we  then  expressed.  By  the  statute,  (1  iZ.  L.  91,) 
^Vo  modes  of  proceeding,  by  writ  and  by  plaint^  are  au- 
^liorized  :  the  plaint  to  be  returned  to  the  next  common 
^eas ;  **  and  the  like  proceedings  shall  thereupon  be  had, 
^n  the  same  court,  as  may,  or  ought  to  be  had  upon  a  writ 
^  replevin." 

(a)  Vid.  ante,  43. 


440 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Oct.  1826. 


The  eleventh   section  of  the  act  concerning  costs,  (1  A 
L.  345,)  provides,  that  where  any  person    shall  sue  out  o 
any  court,    any  process  against   any  person,    who   shall  h 
imprisoned    on  the   same,  or  put   in  bail,  or    cause  his  ap 
pearance  to  be  entered,    if  the    plaintiff  shall    not  deciarv 
before  the   end  of  the   next  term,   the  court  may  adjudge 
costs  to  the   defendant.     The  judgment  of  turn  pros  is  noi 
mentioned  by  name  ;  but,  by  the  practice  of  the  courts,  that 
judgment  is  rendered  for  not   declaring ;  and  if  a  plaint  is 
to   be   considered   process  within  the    meaning  of  the  act, 
costs  may  be  awarded  in  that  case.     If  a  plaint  is  not  tech- 
nically process,  still  the  same    result  will  follow,  as,  by  the 
act  concerning    replevin,  the    same   proceedings  are  to  be 
had  upon  a  plaint,  as  upon  a  writ  of  replevin. 

According  to  the  English  practice,  the  action  is  com^ 
menced  either  by  writ  or  plaint,  as  with  us.  There,  if 
the  defendant  wish  to  expedite  the  plaintiff,  he  must  enter 
his  appearance  and  rule  the  plaintiff  to  declare.  If  he  do 
not,  the  defendant  may  sign  judgment  of  non  pros.  (2 
•Srchb.  Pr.  68.)  No  distinction  is  made,  whether  the 
suit  be  commenced  by  writ  or  by  plaint.  There  too,  as 
here,  the  plaintiff,  before  he  executes  a  plaint,  takes  a 
bond  with  sureties.  But  that  makes  no  difference  as  to 
the  mode  of  conducting  the  suit. 

Whether,  therefore,  we  follow  the  English  practice,  or 
look  solely  at  our  own  statute,  I  think  it  is  regular  to  en- 
ter a  judgment  of  nonpros^  in  replevin,  as  in  other  actions. 
But,  by  the  record  in  this  case,  the  judgment  seems  to 
be  entered  at  the  return  of  the  process.  This  is  prema- 
ture and  erroneous  :•  and  the  judgment  must  be  reversed 
for  this  causes 

Judgment  reversed. 
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Murray 

V. 

«.  .     ,   m#  Mmnford. 

MuRRAT  agatnst  Mumford. 

DiTWfUE,  for   certain  books  of  account;    tlied  at  the    On  the  death 
'f^ew-Tork  circuit,  ^pril  I5thy  1824,  before  Edwards,  C.  all  the^^debt^ 

Judffe  *  ^^^  other  chu- 

When  it  appeared,  that  Murray ^  the  plaintiff,  and  one  with  the  books 

J*  P.  Mvmfard,  were  partners  in  trade,  under  the  firm  of  *?  debu^^iS! 

Mwrrmf  ^  Mumford.    That  their  partnership  was  dissol-  cidents,    tor- 

ved  in  1806,  by  mutual  consent,  Mumford  retaining  pos-  JJng  *^'exclu- 

sessioD  of  the  books  of  account,  and  choses  in  action  be-  "i^^^X  ^  ^* 

mging  to  the  firm,  for  the  purpose  of  settling  the  partner-  partner,   who 

ship  concerns.     He  subsequently  died ;    and  this  action  ^JJJ[^  ^1^^^ 

was  brought  by  the  plaintiff,  as  surviving  partner,  to  re-  liable  to  suits 

cover   possession  of  the    books    belonging    to    the    firm.  own*name*a! 

Tbey  were  admitted  at  the  trial,  to  be  in  possession  of  the  'one ;  subject, 

defendant,  the  administrator  of  J.  P.  Mumford ;  but  account  for  the 

The  judge  nonsuited  the  plaintiff,  on  the  ground  that,  Partnership 
by  the  dissolution  of  the  partnership,  before  the  death  of  the  represents 
Mwnfordf  the  partners  became  tenants  in  common  of  the  Secwwed^part? 
books;  and   that,  therefore,  the  plaintiff  was  not  entitled,  ner. 
as  survivor,  to  the  exclusive  possession  of  them.  j^^"  partner 

The  plaintifif  excepted ;  and  a  motion  was  now  made,  ■*»*?  ^  dlaaoU 
OD  the  bill  of  exceptions,  to  set  aside  the  nonsuit,  and  for  a  Lnsent^^^du- 
ncw  trial.  ''!"g  *h«  "?»- 

time    of    the 
deceased  part- 

H.  D.  Sedgwick  and  R,  Sedgtvick,  for  the  plaintiff,  cited  ner. 
Wattaeey.  Fitzsmmons,  (1   Dal  248,  250;)  M'Cartey  v.  thel"^^  t*?e 
Amwi,  (2  Dal.  65,  note;)  and  Goto  on  Partnership^  ^m.  ed.  surriTor  may 

o|^  maintain  det- 

****•  inue     against 

the  represent- 

/.  BulkUy,  contra,  cited  1  East,  367 ;  id.  366,  note ;  1  ^^^^  ^* 
U.  Raym.  340;  1  Madd.  Ch.  177;  1  Ves.  sen.  242,  3;  6  ner,  for^e 
Ves.  jun.  639 ;  8  Fin.  Abr.  25.  ^^^"  ^^  ^^ 

other  eviden- 
ces of  debt. 

The  dissolution  of  a  partnership  by  mutual  consent,  does  not,  t/fso/acto,  render  the  part- 
Mrs  mere  tenants  in  common  of  the  books  and  other  choses  in  action  belongine  to  the  firm. 

The  partnership  still  continues,  for  the  purpose  of  collecting  and  paying  debts ;  with  all 
Uie  incidents  belonging  to  that  relation. 
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Curia^  per  Sutherland,  J.  A  dissolution  of  a  part- 
nership does  not,  I  apprehend,  ipso  factor  destroy  the  joint 
tenancy  of  tlie  partners  in  the  partnership  property,  and 
create  a  tenancy  in  common.  They  are  still  partners,  for 
the  purpose  of  setthng  the  partnership  concerns;  and  un- 
til that  is  eflected.  For  thai  purpose,  the  partnership  may 
be  said  still  to  continue,  with  all  the  incidents  belonging  to 
that  relation.  (11  Ves.  5.  16  Ves.  57.  1  Swanslon^  480, 
607,  nole  a.  15  Ves.  227.)  In  Wood  v.  Braddkk,  (1 
TaunU  104,)  Healhyi.  says,  **It  is  a  very  clear  proposition, 
that  when  a  partnership  is  dissolved,  it  is  not  dissolved 
with  regard  to  things  past,  but  only  with  regard  to  things 
future." 

Suppose,  which  is  alleged  to  be  the  case,  that  at  the 
time  of  JMumford^s  death,   there  were  still  debts  due  to 
and  from  the  firm  ;  could  the  representatives  of  Mumford 
sue,  or  be  sued  with  the  surviving  partner,  for  those  debts  ? 
Most  clearly  not.     The  action  must  be  brought  by  and 
against  the  surviving  partner  alone.     The  case  of  Smith 
and  others^   assigneesy  ^c.  v.   Stokes^  (1   East^  36S,)  reli- 
ed on  by  the  defendant's  counsel,  is  entirely  diflferent  from 
this,  and  depending  upon  a  different  principle.     That  was 
an  action  of  trover  brought  by  the  plaintiffs,  as  assignees 
of   one   Richardsoriy   a    bankrupt.      Richardson   and    one 
Strickland  were  partners  in  trade.     On  the  29lh  o£  Janu- 
ary, 1800,  Richardson   committed  an   act  of   bankruptcy. 
On  the  SI  St  of  the  same  month,  the  goods  for  which  the 
action  was  brought,  being  partnership  property,  were  re- 
ceived by  the  defendant,  Stokes.     On  the  8th  of  February, 
a  commission  of   bankruptcy  issued  against  Richardsof^ 
On  the  I4th  of  the  same  month,  Strickland,  the  other  part- 
ner, died,    making   Stokes,   the   defendant,  bis  executor. 
On  the  7th  of  March,  the  commissioners,  under  the  com- 
mission of  bankrupt  against  Richardson,  executed  an  as- 
signment of  his  effects  to  the  plaintiffs,  who  brought  the 
action  against  the  executor  of  the  deceased  partner.     It 
was  held  that  the  action  would  not  lie :  that  though  the 
assignment  under  the  commission  was  not  made  until  af- 
ter the  death  of  Strickland;  yet,  when  made,  it  took  ef- 
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feet  by  relation,  from  (he  time  of  the  act  of  bankruptcy  of 
Rkhardsanf  which  was  before  SlricklaneTs  death  :  that  the 
assignees,  of  course,  became  tenants  in  common  by  relation 
from  that  time  with  Strickland^  in  his  life  time,  and,  since 
his  decease,  with  his  representatives,  of  whom  the  defendant 
was  one.  Then  the  familiar  principle,  that  one  tenant  in 
common  cannot,  (except  under  special  circumstances,)  sus- 
tain trover  against  another,  applied.  The  partnership  was 
dissolved  by  the  act  of  bankruptcy,  and  the  assignees  became 
not  partners,  but  tenants  in  common  with  the  other  partner, 
in  the  partnership  property.  It  was  the  same  as  if  the  in- 
terest  of  the  bankrupt  partner  had  been  sold  upon  execution, 
and  purchased  by  the  plaintiffs.  The  sale  would  have 
produced  a  termination  of  the  partnership  as  to  him,  and 
the  vendee  would  not  have  become  a  partner,  but  a  tenant 
in  common  with  the  other  partner.  {Sayer  v.  Bennett  1 
Mont,  on  Partn*  17,  notes.     Goto  on  Parin.  285.) 

This  case,  therefore,  stands  precisely  as  it  would  have 
done,  if  the  partnership  of  Murray  and  Mumford  had  con-> 
tinued  until  Mumford^s  death  ;  and  it  is  unnecessary  to  cite 
authorities,  to  show  that,  in  such  a  case,  the  surviving  part- 
ner is  entitled  to  all  the  choses  in  action,  and  other  eviden- 
ces of  debt  belonging  to  the  firm.  They  must  be  collected 
in  his  name ;  and  he  is  entitled  to  the  exclusive  custody 
and  control  of  them.  The  books  of  account  are  incidents 
to  the  debts  or  choses  in  action ;  and  whoever  is  entitled 
to  the  one  is,  of  course,  to  the  other.  The  right  of  action, 
in  relation  to  all  partnership  demands,  is  transferred  to  the 
surviving  partner.  But  he  is  liable  to  account  to  the  rep. 
resentalivee  of  the  deceased  partner,  for  his  share  of  the 
partnership  property.  (6010,  157.  7  Mass.  Rep.  257.  1 
Doll.  248.  2  Doll  65.  5  Sergt.  fy  RawU,  86.  I  Ld. 
JZoyiit.  340.  John.  Dig.  Partnership^  iv.  Watson  on  Partn* 
S64.     Salk.  444.) 

The  nonsuit  must,  therefore,  be  set  aside ;  and  a  new 
trial  be  granted* 

New  trial  granted. 


ALBAIfT, 

Oct.  1826. 

Murray 

V. 

Mumford. 
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Jackson  Jackson,  tx.  dem.  Woodruff  and  others,  against 

Shepherd.  SHEPHERD. 

A  deed,  or  EJECTMENT,  for  part  of  a  military  lot,  in  Cicero^  Onanda- 
proyl^^under'  S^  county ;  tried  at  the  circuit  in  ihat  county,  March,  1826, 
a  commissioo,  before  Throop,  C.  Judge. 

ral,  be  annex-      -^'  ^1^®  ^^ial,  in  the  course  of  the  plaintiff's  evidence,  it 
ed  to,  and  re-  became  necessary  for  him  to  prove  a  deed  deposited  in,  and 

turned      with  ...  .        ,     .  ,       i*  ^    •  #   ^ 

the  commis-  belongmg  to  the  clerk's  office  of  the  county  of  Cayuga, 
"*But  where  P"''8uant  to  statute.  The  execution  of  this  deed  was  proved 
it  is  in  the  under  a  commission  executed  in  CormectieuL  The  clerk  of 
U^;  e[^be-  ^^V^g^  attended  with,  and  exhibited  the  deed  before  the 
ing  a  deed  of  commissioners  ;  and  a  copy  of  the  deed  was  annexed  to  the 
deposit^with  Commission,  but  not  the  original.  The  latter  was,  however, 
ihederkofthe  produced  at  the  trial. 

county  of  Cay-  "^ 

ttfo, and  form-  But  because  the  original  was  not  annexed,  the  judge,  at 
re^^ds  of  th^t  ^^®  circuit,  rejected  the  evidence  of  its  execution  ;  and  the 
county ;  an-  plaintiff  was  nonsuited,  for  the  defect  which  such  want  of 
ST'^euffiden^  pfoof  occasioned  in  his  chain  of  title, 
and  the  exhib-  X  motion  was  now  made,  in  behalf  of  the  plaintiff,  to  set 
duced  on  the  aside  the  nonsuit ;  and  for  a  new  trial* 

trial,  separate 

from  the  com-      g.  C.  Bronson,  for  the  motion. 

C.  P.  Kirklandy  contra. 

Curia,  per  Savage,  Ch.  J.  The  act  regulating  the 
execution  of  commissions,  (1  /{.  L.  520,  8.  11,)  requires 
that  all  exhibits  produced  to  the  commissioners,  and*  prov- 
ed by  any  witness,  shall  be  annexed  to  the  commission, 
and  returned  to  the  court,  closed  up  and  under  the  seals  of 
two  or  more  of  the  commissioners.  In  Jackstm  v.  Hoh^ 
by,  (20  John,  361,)  Piatt,  J.  who  delivered  the  opinion 
of  the  court,  says  of  this  act,  *^  when  a  statute  makes  in- 
novations on  the  common  law  rules  of  evidence,  its  posi- 
tive requirements  must  be  strictly  complied  with.**  But 
in  this  case,  a  literal  compliance  was  impossible.  The 
exhibit  produced,  was  a  record  of  Cayuga  county ;   not 


OF  THE  STATE  OF  NEW-YORK.  445 

subject  to  the  control  of  the  party  or  commissioners,  albanf. 
Every  thing  possible  was  done  to  identify  the  paper ;  and  Oct^isse, 
no  doubt  can  exist  that  the  same  deed  was  produced  in 
court,  which  was  proved  before  the  commissioners.  We 
think  the  peculiar  circumstances  of  this  case  form  an  ex- 
ception to  the  rule,  as  laid  down  in  Jackson  v.  Hobby. 
The  nonsuii  must,  therefore,  be  set  aside ;  and  a  new 
trial  granted. 

New  trial  granted. 


Gale    against  Nixon  and  Nixon. 
On  error  from  the  C.  P.  of  Tioga.    The  action  in  the     5«»*^»that 

°  a  contract  for 

court  below  was  indebitatiAs  assumpsit  by  the  plaintiff  the  sale  of 
against  the  defendants.  The  declaration  contained  counts  and^'iakTby 
for  lands  bargained  and  sold  ;  for  lands  bargained,  sold,  and  the  yendoron- 
possession  given  ;  and  lands  sold  and  conveyed  ;  with  the  ered"to,  and 
money  counts.     Plea,  the  general  issue.  accepted    by 

On  the  trial  in  the  court  below,  the  plaintiff  relied  on  and  whic& 
articles  of  agreement  signed  and  sealed  by  the  plaintiff  on-  ^n'Sn'*  nth* 
ly  ;  and  delivered  to,  and  accepted  by  the  defendants,  dat-  part  of  the  lat- 

cd  ^pril  Uth,  1821.      These   articles  purported  to   be  by  {S""' p^^'^^Jfe 

consideration 
monef,  may  be  enforced  against  the  latter  by  an  action  of  assumpsit. 

And  where  such  a  contract  was  recognized  and  ratified  on  the  part  of  the  vendees,  by  an 
endorsement  onder  their  hands  and  seals  ;  held^  that  this  was  a  sufficient  signing  to  tako 
the  case  out  of  the  statute  of  frauds. 

The  endorsement  not  containing,  in  itself,  or  amounting,  when  taken  in  connexion  with 
the  original  contract,  to  a  covenant  to  pay,  and  the  vendor  having  tendered  a  conveyance, 
hetd^  that  he  might  maintain  indebitattu  asautnpait  for  the  consideration  money. 

But  if  tha  endorsement  had  amounted  to  a  covenant  to  pay,  the  action  must  have  been 
oovenani  or  debt. 

The  covenant  by  the  vendor,  was  to  convey  within  two  years  from  the  date ;  and  the 
oontnict  purported  to  contain  a  covenant,  on  the  part  of  the  vendees,  to  pay  on  receiving 
the  oonveyaaee.  The  latter  took  immediate  possession,  pursuant  to  another  covenant  in 
the  coDtraet  on  the  part  of  the  vendor  ;  and  by  an  arrangement  between  the  parties  and  A^ 
]Mrt  of  the  premises  were  conveyed  to  the  vendees  by  A.,  within  the  two  years,  A.  having 
title  ;  but  the  time  had  elapsed  when  the  conveyance  for  the  residue  was  tendered  ;  and 
for  that  reason  the  vendees  refused  to  recievethe  conveyance  ;  yet,  held,  that  the  contract 
was  not  rescinded  ;  and  that  the  vendees  were  liable  in  indebitatus  asaumpHt  for  the  oon- 
■ideration  money. 

To  avoid  this,  the  vendees  should  have  re-delivered  possession  ;  and  rescinded  the  con- 
tract in  toU. 

To  warrant  an  action  of  covenant,  the  contract  must  be  sealed  by  the  party  or  his  attor- 
ney.   A  mere  recognition  of  the  contract,  though  under  seal,  will  not  sustain  the  action. 

A  written  recognition  of  a  contract,  void  by  the  statute  of  frauds,  though  after  it  if  en- 
tered into,  will  make  it  binding. 

Vol.  VI,  57 
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ALBAifr  ^^^  parlies;  naming  the  plainliflf  as  one  part;  and  (he 
Oei.  I8i6.  defendants,  W.  ^  G.  JVtxon,  as  of  the  other.  The  plain- 
tiff,  for  the  consideration  of  j^SOO  to  him  paid,  and  of  j(500 
to  be  paid,  as  therein  after  mentioned,  covenanted  to  con- 
vey, within  2  years,  at  his  own  costs  and  charges,  two  de- 
scribed parcels  of  land,  of  60  and  80  acies,  to  the  defend- 
ants in  fee ;  and  the  defendants  covenanted  to  pay  the 
plaintiff,  on  the  execution  of  the  conveyance,  $500,  It  was 
also  agreed,  that  the  defendants  might  take  immediate 
possession  of  the  premises  ;  and  continue  so  in  possession^ 
taking  the  profits,  till  the  conveyance  should  be  execut- 
ed. On  the  articles,  was  an  endorsement  dated  May  S\$t^ 
1822,  under  the  hand  and  seal  of  /.  ^  W.  JVYxem,  stating 
that  they  had,  on  the  part  of  fV.  ^  G.  JVtaron,  the  defend- 
ants, with  the  consent  of  the  plaintiflT,  entered  into  an  ar- 
rangement with  T.  Astleyy  for  the  purchase  of  one  of  the 
described  parcels,  (the  80  acre  lot,)  and  given  their  bond 
to  Jlslley^  for  the  balance  on  that  lot,  j|^391,42  ;  and  that 
they  had  taken  Asileyj^s  bond  to  them  for  a  deed ;  and  thai 
they  did  thereby  discharge  the  plaintiff  from  so  much  of 
his  agreement  as  bound  him  to  convey  this  described  par- 
cel. Afterwards,  the  defendants  paid  this  balance  to  ^st' 
ley^  who  owned  the  80  acre  lot,  and  took  a  deed  of  him, 
within  two  years  from  the  date  of  the  articles.  The  pa}'- 
ment  to,  and  conveyance  by  ^Sslleyy  were  pursuant  to  the 
agreement  and  understanding  of  both  the  parties  to  this 
suit,  who  agreed  that  the  payment  of  the  $391,42  should 
apply  on  the  articles  between  them.  A  few  weeks  after  the 
date  of  the  articles,  the  defendants  took  possession  of  both 
p>arcels  ;  and  remained  in  possession  up  to  the  time  of  the 
trial.  The  plaintiff  had  caused  a  deed  with  warranty  to  be 
tendered  to  the  defendants,  for  the  60  acre  lot,  before  suit 
brought  in  the  court  below  ;  but  more  than  two  years  from 
the  date  of  the  articles.  This  deed  was  produced  ready 
for  them,  at  the  trial. 

The  defendants  moved  the  court  below  for  a  nonsuit, 
on  these  grounds:  I.  That  the  articles  were  not  signed 
by  the  defendants.  2.  They  being  sealed,  the  action 
shoidd  have  been  covenant.    The  contract  of  the  plainliff^ 
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not  having  been  fulfilled,  there  was  do  expreee  or  implied     auaiit, 
promise  lo  pay.     3.  For  the  80  acres,  a  deed  was  received       ~  ""' 
from  iSitley,  before  (he  contract  expired ;  and  the  deed  for 
the  60  acre  lot  was  not  tendered  till  after  the  contract  had 
expired. 

The  motion  was  granted,  and  the  plaintifl*  excepted. 

E.  Dana,  for  (he  plaintifT  in  error.  1 .  Part  performance^ 
as  payment,  and  taking  posaession,  removes  the  objection 
arinng  from  the  statute  of  frauds,  though  the  vendor  only 
sign  the  contract,  if  it  be  delivered  (o  (he  purchaser.  (Sir. 
783.  1  Com.  on  Contr.  80.  3  John.  Cos.  65.  2  Cameiy 
120.)  S.  The  defendan(B,  by  (he  endorsement,  ratified 
the  original  agreemeD(.  I(  is  cquivalen[  lo  signing.  Yet, 
as  it  con(ained  no  express  covenan(  (o  pay,  covenan(  will 
not  lie.  ABsump8i[  is  (he  proper  action.  3.  Ifihe  defend- 
ants had  a  right  to  rescind,  (hey  have  not  exercised  that 
right.  To  do  so,  they  should  have  offered  (o  reinstate  (he 
plaintiff  by  a  surrender  of  poeaessiun,  and  a  conveyance  of 
the  80  acres. 

The  plaintiff  is  wi(hout  remedy,  unless  he  can  recover 
in  (his  form  of  action.  He  cannot  recover  back  the  land 
conveyed, 

•9.  Cottma,  contra.  The  contract  was  within  the  statute 
of  frauds,  (I  R.  L.  78,  *.  10.)  The  signature  endorsed 
was  long  after  the  date  of  the  articles.  If  any  action  will 
lie,  it  is  covenant.  The  covenant  to  pay  was  dependent. 
(10  JoAii,  266.)  The  tender  of  the  deed  at  the  day,  was  a 
condition  precedent ;  and  the  time  having  elapsed  before 
the  lender,  all  remedy  was  rorfei(ed.  The  declaradon  was 
for  lands  sold  and  conveyed  ;  but  the  defendani  never  ac- 
cepted a  conveyance.  There  was,  (hen,  a  variance  between 
the  declaration  and  proof.  Acceptance  of  a  deed  is  es3en(ial 
to  its  validity.  (1  John.  Cat.  114.  12  John.  418.)  No 
tide  having  vested,  there  was  nothing  to  raise  an  implied 
SSBumpait  as  for  land  sold.  ABBump8i(  will  not  lie  for  lands 
bargained  and  sold,  but  not  conveyed.  The  plaintiff's  rem- 
edy ia^  to  recover  back  the  land. 
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Oct.  1826. 

Gale 

T. 

Nixon. 


CuriGf  per  Sutherland,  J.  The  plainlifT  was  nonsuited 
at  the  trial ;  his  right  to  recover  being  objected  to  on  three 
grounds : 

1.  That  the  contract  was  within  the  statute  of  frauds, 
not  being  signed  by  the  defendants.  2.  That  if  it  was  a 
valid  contract,  it  being  sealed,  the  action  should  have  been 
covenant.  3.  That  the  deed  not  having  been  tendered  by 
the  plaintiff,  until  after  the  time  stipulated,  and  the  con- 
tract, therefore,  not  having  been  fulfilled  on  his  part,  there 
could  be  no  implied  promise,  on  the  part  of  the  defendants, 
to  pay. 

The  article  of  agreement  contains  a  perfect  contract  be- 
tween the  parties.  It  specified  particularly  what  was  to 
be  done  by  each  party.  It  was  sealed  by  the  plaintiflT,  and 
delivered  to  the  defendants,  who  took  possession  of  the 
land  under  it;  and  the  only  objection  to  it  is,  that  it  was 
not  signed  by  the  defendants. 

It  is  not  necessary,  in  this  case,  to  decide  whether  the 
action  could  be  sustained  merely  upon  the  signature  of  the 
plaintiff  to  the  contract,  and  the  acceptance  of  it,  together 
with  the  possession  of  the  land,  by  the  defendants,  though 
I  am  inclined  to  think  that  it  could.  (1  Eq.  Cos.  Mr.  21, 
pi  10.  1  Powell  on  Cont.  286.  Ballard  v.  Walker,  3  John. 
Cas.  60.  Roget  v.  Merritt  ^  Clapp,  2  Caines,  120,  per 
Spencery  J.     1  Fonbl.  165,  166.) 

But  the  indorsement  on  the  back  of  the  contract,  sign- 
ed by  both  of  the  defendants,  is  clearly  sufficient  (o  take 
the  case  out  of  the  statute,  although  made  at  a  subsequent 
period.  It  is  a  full  and  complete  recognition  of  the  con- 
tract. It  releases  the  plaintiff  from  the  performance  of 
one  part  of  it.  It  is  not  necessary  that  the  identical  agree- 
ment should  be  signed  ;  but  if  it  is  acknowledged  by  any 
other  instrument  duly  signed,  it  is  sufficient.  (Rob.  on 
Frauds,  121.  fVelford  v.  Beazly,  3  ^ik.  503.  3  Bro.  Ch. 
Rep.  318.  1  Ves.  6.  9  Ves.  355.  1  Com.  on  Conlr.  109, 
110.) 

Assumpsit  was  the  proper  form  of  action.  Covenant 
will  lie  only  where  the  instrument  is  actually  signed  and 
sealed  by  the  paity,  or  by  his  authority.     A  recognition 
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of  the  contract,  though  id  writing  and  under  seal,  will  not 
make  it  a  covenant.  If  the  instrument  by  which  the  orig- 
inal contract  is  admitted,  contain,  in  itself,  a  specification 
of  the  terms,  and  consideration  of  the  contract,  an  action 
peihaps  might  be  sustained  upon  that ;  and  in  such  case, 
if  it  was  under  seal,  the  action  must  be  either  debt  or  cov- 
enant. 

Under  the  circumstances  of  this  case,  it  is  not  material 
that  the  deed  was  not  tendered  on  the  day  fixed  by  the 
contract.  The  defendants  were  in  possession  of  the  land. 
They  had,  by  a  mutual  arrangement  between  the  parties, 
taken  a  deed  from  ^stley  for  the  largest  parcel.  They  do 
not  offer  to  deliver  up  possession  of  the  land,  and  rescind 
the  contract ;  but  seek  to  retain  the  land,  and  avoid  pay- 
ing the  stipulated  price.  This  they  cannot  do.  They 
must  either  avoid  the  contract  m  lolo^  or  else  perform. 

The  plaintiff  was  improperly  nonsuited,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 


ALBAN7, 
Oct.l8S6. 


NoRRis  against  Badger  &  Caldwell. 
Assumpsit;  tried  at  the  Onon(i{a£:a  circuit,  March  20^     In  a  suit  by 

°  endorsee       a« 

1826,  before  Throop,  C.  Judge.  gainst  endore- 

The  declaration  was  against  the  defendants  as  joint  en-  *"»  /*»«^biU  of 

dorsers  to  the  plaintiff  of  a  promissory  note,  also  endorsed  stated  the  en- 
dorsement in 
blank.    This  was  filled  up  on  the  trial.    Heli^  no  rariance. 

One  issue  was  on  the  sufficiency  of  Q.'s  property  to  saiUfy  a  certain  judgment  and  exe- 
cution. /icM,  that  the  amount  of  previous  incumbrances  on  the  same  property,  was  with- 
in the  issne^  ai^  might  Im  inquired  of  on  the  trial. 

The  party  interested  to  show  the  insufficiency  of  the  property  was  allowed  to  gi?e  pa- 
rol evidenee  of  judgments,  &c.  on  cross  examining  a  witness  introduced  by  the  oppoeite 
party,  though  the  latter  objected  to  this,  and  excepted,  taking  a  bill  of  exceptions.  The 
same  bill  stated,  that  prerious  incumbrances,  sufficient  to  reduce  the  Talue  of  the  property 
to  nothing,  were  afterwards  duly  proved  by  documental  evidence.  Hildt  on  motion  for  a 
new  trial,  that  though  the  parol  evidence  was  improper,  a  new  trial  should  not  be  grant* 
id  ;  that  the  jury  could  nut  have  been  misled  by  that  evidence  ;  that,  by  the  party  going 
into  documental  evidence,  he  waived  thai  by  parol ;  and,  theiefore,  no  error. 

Scmfr.  it  would  be  otherwise,  where 'the  parol  evidence  might  possibly  have  misled  the 
junr,  and  had  not  been  waived. 

Ad  intermediate  endorser  of  a  note  may  sue  a  previous  endorser,  without  showing  actual 
pajrment  by  such  intermediate  endorser,  to  any  subsequent  endorsee,  by  a  receipt ;  and 
without  showing  an  endorsement  back  to  such  intermediate  endorser.  Fossession  of  the 
note,  and  producing  it  in  court,  are,  priuia  facu,  sufficient  evidence  of  payment,  and  he 
nuy  recover,  though  his  name  still  remain  on  the  note. 
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OcL  1826. 


by  ihe  plaintifT  to  the  Ulica  Bank^  made  by  one  Elias  Cu- 
maer,  dated  November  2Sdf  1821,  payable  to  the  order  of 
the  defendants  at  the  Ulka  Bank,  90  days  af(er  date,  for 
j^SOOO.     It  also  contained  the  money  counts. 

Plea:   1,   the   general  issue;  and  Sdly,  a  judgment  of 
j^SOOO  confessed  by  Gumaer  to  Morris,  and  Badger,  one  of 
the   defendants,   as   security  and  indemnity  (o   the  endor- 
sers, February    18/ A,    1822,  and    October  27th,  1823,  exe- 
cution issued  and  delivered  to  the  sheriff,  at  the  instance, 
and  under  the  sole  direction  and  management  of  the  plain- 
tiff, Morris;  Chimaer    then    having   properly,   which    was 
bound  and  levied  on,  enough  to  satisfy  it ;  but  which  was 
dissipated,  and  the  debt  lost  through  the  delay  and  negli- 
gence of  the  plaintiff.     Replication :  that  Badger,  not  the 
plaintiff,  took  the  control   of  the  execution  ;  that  the  debt 
was  not  lost  by   the  plaintiff's  negligence,   &c. ;  that  Gfu- 
maer  had  not  sufficient  property,   &c.,  and  collection  could 
not  be  enforced,  &c.     Issue  to  the  country. 

On  the  usual  order  for  a  bill  of  particulars,  the  plaintiff 
furnished  one,  in  which  he  set  forth  the  note  verbatim,  as 
with  a  blank  endorsement  by  the  defendants. 

On  the  trial,  the  defendants  objected,  that  a  mere  blank 
endorsement  would  not  carry  the  interest  to  the  plaintiff; 
on  which  he  filled  up  the  endorsement  in  the  usual  form. 
The  defendants  then  objected  that  it  varied  from  the  bill 
of  particulars  ;  but  the  objection  was  overruled. 

The  defendants  then  proved  that  the  note  was  endor- 
sed by  both  plaintiff  and  defendants,  for  the  benefit  of  Gfu- 
maer;  that  the  money  was  obtained  thereon  at  the  bank, 
and  applied  to  his  use.  The  maker  was  himself  sworn  as 
a  witness  for  the  defendants ;  and  testified,  that  from  the 
27th  of  October,  1823,  to  the  January  next  following,  he 
had  in  his  possession  personal  property  to  $800,  and  real 
estate  worth  j(7000.  The  plaintiff  then  asked  him  if  there 
were  not  incumbrances  or  liens,  previous  to  the  judgment 
confessed.  This  question  was  objected  to  as  improper, 
under  the  pleadings,  or  if  admissible,  that  the  facts  inqui- 
red of,  could  not  be  established  by  parol  The  judge 
overruled  the  objection ;  and  the  witness  was  allowed  to 
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stale  large  previous  incumbrances  by  mortgage  and  judg- 
ment ;  and  sales  thereon. 

Tbe  plaintiflf  then  ofleied  to  show  regularly,  by  records 
and  executions,  incumbrances  having  preference  to  the 
judgment  and  execution  mentioned  in  the  defendant's  plen, 
sufficient  to  exhaust  Gumaer*s  properly.  This  was  object- 
ed to,  as  not  admissible  under  the  pleadings ;  but  the  proof 
was  received ;  and  the  facts  proposed  to  be  shown  were 
fully  established  by  exemplifications!  executions,  &c. 

The  defendants  then  objected,  that  the  note  being  an 
accommodation  note,  the  plaintiff  could  not  recover,  till  he 
showed  actual  payment  of  the  money  by  liim  ;  that  show- 
iog*  himself  in  possession  of  the  note  was  not  enough, 
without  having  paid  the  money  to  the  bank.  This  objec« 
lion  was  overruled,  the  judge  charging  that  the  evidence 
was,  prima  facie^  sufficient  to  sustain  the  action.  The  de« 
fendants  excepted  to  the  several  decisions  of  the  judge. 

Verdict  for  the  plaintiff,  for  $3318,70- 


ALBANr, 
OcL  18S6. 


JV*.  p.  Randall^  for  the  defendants,  now  moved  for  a 
new  trial.  He  said  the  note  given  in  evidence  was  inad- 
missible under  the  bill  of  particulars.  (1  Chit.  PL  382.) 
But  if  admissible,  being  an  accommodation  note,  the  plain- 
tiff, an  intermediate  endorsee,  could  not  recover,  before 
actual  payment  to  the  subsequent  holder,  the  bank.  En- 
dorsers on  accommodation  paper,  are  sureties;  (16  Jokn^ 
70 ;)  who  cannot  recover  till  they  have  incurred  actual  ex- 
penses. (8  Easiy  598.)  The  liability  of  the  plaintiff  was 
DO  more  than  that  of  the  defendants,  who  endorsed  before 
bim.  The  bank  may  still  sue  the  latter.  In  ordinary 
cases^  where  the  note  is  voidable  for  want  of  consideration 
or  otherwise,  the  endorsee  must  show  that  he* took  it  in 
the  fair  course  of  trade,  and  paid  a  valuable  consideration. 
(1  Camph.  100.)  That  is  not  done  in  this  case.  It  is  not 
pretended  that  this  is  a  note  taken  in  the  course  of  trade. 
But  even  if  it  was  so  taken,  the  plaintiff  must  show  pay- 
ment to  the  bank,  his  endorsee,  or  some  endorsee  subse- 
quent to  him.  (1  Ld.  Raym.  742.  4  T.  R.  714.)  And 
this  is  especially  so  of  accommodation  paper.     (3   WUs. 
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ALBANY,  IS,  846.  1  //.  Bl  640.  1  Cowen^  394,  per  Woodworlh,  J.) 
Oct.  1^26.  When  the  endorser  pays,  he  is  remitted  to  his  original 
rights  of  holder ;  and  not  till  then.  Before  this,  he  is  not 
in  a  situation  (o  maintain  an  action.  Possession  of  the 
note  by  the  plaintifT,  is  not,  in  the  case  of  accomraodaiion 
paper,  prima  facie^  evidence  of  payment.  Indeed,  it  is  not 
so  in  any  case.  (Welch  v.  Lindo^  7  Cranch,  159.  Gorge^ 
rat  V.  M'Carly,  1  Yeales,  94.) 

Proof  of  incumbrances  was  inadmissible  under  the 
pleadings.  The  issue  was  on  the  amount  of  property 
bound  by  the  execution ;  not  whether  there  were  incum- 
brances. The  evidence  oQered,  admits  the  amount  of 
property ;  but  seeks  to  avoid  the  consequences  by  showing 
incumbrances.  The  replication  is  like  one  to  a  plea  of  an 
outstanding  judgment,  by  an  executor.  Admitting  the 
judgment,  execution  and  lien,  it  should  have  replied  the 
previous  incumbrances  specially,  or  any  other  matter  in 
avoidance.  Evidence  cannot  be  given  of  matters  out 
of  the  issue.  {\  Phil.  Ev.  131.  S  JUass.  Rep.  &52.  11 
id.  313.) 

But  if  this  evidence  was  admissible,  there  can  be  no 
doubt  that  the  manner  in  which  it  was  given,  in  the  first 
place,  was  improper.  The  record  evidence  alone  should 
have  been  received.  Parol  proof  was  clearly  inadmissible. 
{BtUl.  JV.  P.  293.) 

There  can  be  no  doubt,  that,  if  the  plainti6F  has  lost  the 
benefit  of  the  judgment  by  his  laches,  this  deprives  him  of 
all  right  to  recover.  (2  PhU.  Ev.  21,  note.  7  John.  332. 
1  B.^P.  422.) 

/.  L.  Edwards  and  S.  Beardsley^  contra.  The  variance 
from  the  bill  of  particulars,  was  produced  by  the  filling  up 
of  the  blank  endorsement  on  the  trial,  which  is  mere  mat- 
ter of  form.  It  was  substantially  the  same  before;  and  a 
literal  correspondence  was  not  necessary. 

The  possession  of  the  note,  and  its  production  on  the 
trial,  were  prima  facie  evidence  that  it  bad  been  paid,  if 
such  proof  was  necessary.  There  being  nothing  to  rebut 
it,  the  note  must  be  taken  to  have  been  paid.     (3  John. 
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Ca$.  5,260,  S63.  Doug-.  636.  Chit,  on  BUU,  ed.  16S), 
y.  l^iiol«  {!)  and  the  eaiet  there  cited.  S  Wheat.  182, 
3.  t  DalL  147.  15  Matt.  Rep.  436.  1 1  John.  53.)  If  tbe 
dereadanu  bad  any  objecUon  founded  on  the  original  con- 
sideration, the  onuf  lay  with  Ihem.  {Chil.  on  BUU,  old 
ed.  86.  7  John,  361.  3  Campb.  439,  440.)  The  only 
queation  ie,  what  shall  be  evidence  of  payment  1  We  ad- 
mit, with  the  cases  cited  on  the  other  side,  that  when  one 
has  endorsed  a  bill,  and  he  would  then  sue  upon  a  previ- 
ous endorsement  to  himself,  he  must  show  payment. 
But  those  cases  do  not  go  to  the  evidence.  The  mere 
want  of  consideration  between  the  original  parties,  is  no 
answer.  Holding  the  note,  the  pluintif)'  may  fill  up  (he 
eodorsement  to  himself;  and  it  does  not  lie  with  the  de- 
fendants to  object,  though  he  was  a  mere  trustee  for  the 
bank.  (7/ftAn.36l.  3  Camp6.  339,  40.  id.  5,  ^  51i.  1 
B.  4-  P.  648.     4  Etp.  Rep.  €6.) 

The  proof  of  previous  liens,  was  clearly  admissible. 
Admit  tbe  issue  to  have  been  on  the  sufficiency  of  the  pro- 
perly bound  by  the  judgment  or  execution  mentioned  in  the 
plea ;  how  could  that  be  determined,  without  looking  to 
the  amount  of  the  previous  charges  on  the  [)roperty,  which 
leduced  it  to  nothing,  and  less  than  nothing  ? 

The  proof  by  parol  was  proper.  It  was  like  asking  a  man, 
"what  are  you  worth  ?"  tn  answer,  he  is  bound  to  state 
incumbrances.  But  whether  proper  or  not,  was  immateri- 
al ;  for  the  defendants  could  not  succeed  in  any  view. 
They  failed  altogether  to  show  any  exclusive  control  over, 
or  neglect  concerning  the  execution  on  the  plaintiff's  part. 
Beside,  the  parol  evidence  came  out  collaterally,  on  cross 
examination  of  the  defendant's  witness.  It  was  proper, 
with  a  view  to  teat  bia  accuracy  or  credibility.  If  proper 
io  any  view,  a  new  trial  should  not  be  granted  ;  and  the 
court  will  not  incline  to  a  new  trial,  especially  when  they 
see  that  the  very  facta  enquired  of  from  the  witness  were 
moat  abundantly  established  by  documentary  evidence. 
Indeed,  this  alone  is  a  full  answer  to  the  point  arising  upon 
Ifafl  parol  evidence. 

Voi«  VI.  58 
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Again;  the  judgment  confessed  was  a  mere  collateral 
securily ;  and  whether  the  plaintiff  was  negligent  or  not, 
makes  no  diflference  with  his  rights.  He  might  entirely 
disregard  it,  and  look  to  his  endorsers  in  the  first  instance. 
Badger  should  have  seen  to  his  rightn,  and  gone  on,  and 
collected  himself. 

Randally  in  reply.  Gentlemen  argue  as  if  this  were  a 
case  upon  the  weight  of  evidence  before  the  jury.  On  a 
bill  of  exceptions,  we  cannot  look  beyond  the  very  points 
taken.  If  the  parol  evidence,  was,  per  se,  improper,  we 
must  stop  there  ;  and  cannot  excuse  its  admission  by  other 
matter  afterwards  supplied,  as  may  be  done  on  a  case,  where 
the  court  have  a  discretion.  That  Gumaer  was  the  defend- 
ant's witness,  is  no  excuse  for  the  plaintiff's  proving  by  him 
what  he  should  have  shown  by  documents.  When  he 
takes  the  witness  on  cross  examination  to  an  independent 
fact,  he  makes  him  quoad  hoc  his  own  witness. 

Curia^per  Savage,  Ch.  J.  The  variance  between  the 
endorsement  stated  in  the  bill  of  particulars,  and  that  fill- 
ed up  and  used  on  the  trial,  was  immaterial.  The  blank 
endorsement  mentioned  in  the  bill,  imported  as  much  as  if 
the  formal  words  had  been  written  over  it.  It  is  enough, 
that  the  bill  and  the  proof  agreed  in  substance.  Beside,  (he 
note  and  endorsement  were  specially  set  forth  in  the  dec- 
laration. There  was  no  need  of  particulars  as  to  these. 
It  was  necessary  under  the  money  counts  only,  which  may 
be  laid  out  of  view. 

There  is  no  doubt,  the  evidence  of  incumbrances  was  ad- 
missible. It  went  directly  to  the  sufficiency  of  the  property 
to  satisfy  the  judgment. 

The  principal  question  is,  whether  the  plaintiff  was  bound 
to  show  actual  payment  of  the  note,  beside  what  was  to  be 
inferred  from  the  fact  of  its  being  in  his  possession.  In 
Mendez  v.  Carreroon^  (1  Ld.  Raym.  742,)  it  was  decided^ 
that  in  an  action  on  a  bill  of  exchange,  brought  by  an  en- 
dorser who  had  been  sued  upon  it,  against  the  acceptor,  the 
plaintiff  must  prove  that  he  had  paid  the  party  who  sued 
him. 
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III  fVtlch  r.  Ihuh  (7  Cranck,  1S9,)  it  was  held  ibat  the  AUUfr, 
mere  posseseioa  of  a  proinimory  nole,  bj  an  endorsee  who  ^^'*-  'B*^ 
bad  endorsed  il  to  another,  iu  not  sufficient  evidence  of  his  hcrIb 
right  of  action  against  hia  endorser,  without  a  reasBignment  t. 

or  receipt  from  the  last  endorsee.  But  the  same  court  "W'^ 
who  decided  this  case,  afterwards,  in  Vugan  v.  The  Umted 
StaUt,  (S  Wktat.  173,  183,)  held,  that  "if  a  person  who 
endorses  a  bill  to  another,  whether  for  value  or  for  the  pur- 
pose of  collection,  comee  again  to  the  poeseaeion  thereof, 
be  is  to  be  regarded,  unless  the  contrary  appears  in  evi- 
dence, as  the  bona  fide  holder  and  proprietor  of  such  1»I1 ; 
and  shall  be  entitled  to  recover  thereon,  not  withstanding 
there  may  be  on  it  one  or  mure  endorsements  in  full,  sub- 
sequent to  the  endoreement  to  him,  without  producing  any 
receipt  or  endorsement  back  to  him  from  either  of  sticli 
endorsees,  whose  names  he  may  strike  from  the  bill  or  not, 
as  he  thioka  proper."  The  principle  of  this  case  is  so 
precisely  applicable,  that  I  need  cite  no  other,  if  il  is  to  be 
received  as  authority.  The  same  principle  will  be  found 
running  through  a  series  of  decisions  in  ihia  court.  (3 
John.  Cai.  263.  11  John.  53.  1 6  id.  73.  1  Cowen,  387. 
Fid.  alto  17  Mats.  Rep,  618.  Chit,  on  Billt.  190.  PhU. 
ed.  1821.) 

The  judge  erred  in  receiving  pnrol  evidence  of  the  amount 
of  incumbrances ;  and  this  would  be  cause  for  a  new  (rial, 
had  it  not  been  immediately  shown  by  proper  documentary 
evideoce,  viz.  exemplifications,  &c.  that  the  older  liens  on 
Gumaet't  property,  greatly  exceeded  its  value.  The  parol 
evidence  was  unnecessary,  therefore.  The  verdict  was 
fully  sustained  without  it.  lis  admission  might  be  error, 
had  il  been  possible  that  the  jury  placed  any  rehance  upon 
il,  or  could  have  been  misted  by  it ;  (16  John.  92 ;  3  Coucn, 
6SI  ;)  and  then,  this  being  on  bill  of  exceptions,  there 
should  be  a  new  trial,  because  the  judgment  we  render 
might  be  reversed  on  error,  which  it  is  the  object  of  this 
motion  to  guard  against.  Going  into  the  documental  proof, 
was  equivalent  to  a  waiver  of  (he  parol  evidence,  which 
takes  away  (he  error.     (16  John.  92.)    It  could  not  possi- 
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ALBAifr,  biy  have  any  effect ;   and  the  point,  we  ihink,  cannot  be 

Oct.  IB86.  regarded   on  writ  of  error.     The   motion  for  a  new  trial 

QritwoW  »""«'»  llierefore,  be  denied. 

▼.  New  trial  denied. 

Sedgwick. 


Daniel  S.  Uriswold  against  Sedgwick  and  others. 


If    proceM 


acainit      the       TRESPASS,  for   false  imprisonment ;    tried  at  the  JVcir- 
body,  out   of  York  circuit,  JMurcli   15/A,  1826,  before  Duer,  C.  Judge; 

•oy  court,  do  , 

not,oniuface,  when  the  following  fads  appeared  : 

authorize    an      j|^g  piai„tin;  Daniel  S.  GHswold,  was  arrested  under 

arrest,    it    n  '  '  .       '  . 

Toid,  and  will  process,  pnr))orting  to  have  been  issued  out  of  the  equity 

ToL  n'illi!?.!  side  of  the  United  Stales  circuit  court  for  the  southern 
concerned  in  district  of  JVetr-ForA;,  directed  to  the  marshal  of  that  dis- 
oTon  the  offi-  ^^tc^  commanding  him  to  take  the  body  of  Samuel  S.  Gris-' 
ccr  to  whom  i^q/j.  The  process  was  issued  by  the  Messrs.  Sedgvoicks, 
WhereDAN-  two  of  the  defendants  in  this  suit,  as  soUci tors  and  coun- 
lEL  S.    QtU'      [  f      Samuel  Hill:  and   the  arrest  was   made  by  Reid^ 

wold  was  ftr»  j         "-» 

rested  on  pro-  as  deputy  of  Mortis^  the  marshal ;  these  latter  being  also 

mem     issued  dcfendimts  in  this  suit.     As  soon  as  the  marshal  discovered 

out     of    the  tiie  mit^tako  in   the  name,  and   before  Griswold  was   taken 

the       circuit  to  prison,  he  sent  for  the   Messis.   SedgwickSf  who  imme- 

S?".*"^  .*if   ^***  diately  as^Hcnled   to  the  discharge  of  the  plaintiff,  he  \)t\ns 
United  States,  ^  ^  ,  ,  j       j     • 

•gainst  Sam-  then    present,    although    it  was    understood    and    admit- 

VBL   8,   GrU' 

%Dold ;       htld, 

that  an  action  of  fulse  imjirisonmctit,  lay  by  Daniel  S.  Griswold  against  the  marshal,  his 

deputy,  and  the  solicitors  coiiccrnud  in  iho  arrest;  and  this,  although  Daniel  S.  Griswold 

was  the  person  intended. 

Otherwise,  of  an  execution  ng;ninst  one  by  a  wrong  name,  who  appears  in  the  suit,  and 
omits  to  plead  the  misnomer  in  nbaieaiont;  or,  U  teems,  where  be  is  Icnown  as  well  by  the 
one  name  as  the  other. 

It  is  no  objection  to  proce.^s  issued  to  enforce  an  order  of  tlie  circuit  court  of  the  United 
States,  that  u  recites  the  order  as  havinfz  been  made,  on  some  ddy  not  appearing  necesMi- 
rily  to  be  within  the  stauiic  term  of  the  court.  It  will  l>e  intended  that  the  term  coniiuued 
to  that  day,  unless  iho  contrary  nppoir,  the  duration  of  the  term  not  being  limited  by 
statute. 

Whether  process  issuing  out  of  a  court  of  equity,  be  according  to  the  course  and  prac- 
tice of  Uiat  court,  is  n  question  which  cannot  be  tried  collaterally,  In  an  action  at  law. 
If  it  be  irregular,  the  proper  course  is  to  move  the  court  out  of  which  it  issued,  to  set  it 
aside. 

Superior  courts,  either  of  low  or  equity,  will  not  interfere  with  each  other^s  proceedings 
on  tlie  ground  of  irregularity. 


^ 
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ted  ibftt  he  was  the  person  intended  to  be  arrested  on  Ihe  ALBiirr, 
writ  or  process.  He  was  accordingly  discharged ;  and  **"*  '*•*■ 
ihis  suit  was  af^inel  the  defendants,  the  Messrs.  Sedg-  OtMnnid 
vitkt,  Morrit   and    Rtid,  all   Ihe   parties   inslrumenlfll   in  *• 

his  arrest. 

The  process  recited,  that  on  Ihe  i\gtA^y  of  February, 
1884,  by  an  order  made  in  the  circuit  court,  by  Wm.  P.  Van 
^eu,  one  of  ihe  Judges  of  ihal  court,  in  a  cause  there  be- 
tween DiKiEL  S.  Griivold,  coinplainani,  and  ifitt,  defend- 
ant, Ihat  GriiwoU  pay  to  the  clerk  of  that  court  $1,200,  in 
10  days  after  notice  of  llie  order ;  and  "whereas  the  said 
Sauubl  8.  GrUitolf  had  neglected  to  comply  with  the 
order,  though  more  than  10  days  had  elapsed,  it  command- 
ed rlie  marshal  to  fake  the  said  Samuel  S.  Griaviold,  &c., 
and  keep  him  in  custody,  till  he  should  perform  the  order, 
or  tiniil  the  court  should  moke  order  to  the  contrary. 
The  process  was  tesled  the  2d  day  of  February,  1834,  and 
reurnable  the  1st  Monday  of  Jlfareh.  The  plaintiff  was 
arrested,  discharged  as  before  mentioned  ;  and  Ihe  process 
relumed  by  the  morshal  non  est,  ^-c. 

On  ihis  evidence,  ihe  counsel  for  the  defendants  mov- 
ed for  a  nonsuil,  which  was  granted  by  the  judge,  and  ihe 
plaintiff  exce  pt  ed . 

On  the  bill  of  exceptions, 

//.  W.  Warner,  for  the  plainlilT,  now  moved  to  set  aside 
Ihe  nonsuit,  and  for  anew  liial.  He  said  ihe  plainiifT  is 
not  the  person  named  in  the  precept  of  the  wrii.  It  is  not 
sufficient  that  he  was  the  person  intended.  (6  T.  R.  234. 
8  East,  S28.  3  Taunf.  309.  2  Campb.  270.  Doug.  40. 
1  B.  4-  A  642.) 

But  if  the  plaiaiilT  hod  been  rightly  named,  it  appears 
by^  the  writ  itself,  that  he  was  in  no  default  under  ihe  or- 
der reciled.  No  notice  of  the  order  is  mentioned.  And 
the  writ  is  tested  the  2ii  of  February,  at  a  lime  before  the 
order  was  mode..  The  teste  is  out  of  term ;  and  the  writ 
thus  being  irregnlar  on  its  face,  will  not  protect  the  officer, 
or  any  one  concerned  in  its  execution.  Taken  as  a  whole, 
the  writ  is  unknown  to  ihe  law  of  the  land  ;  and  obvious- 
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T. 
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ly  not  necessary  for  enforcing  the  order.  The  court  will 
take  notice  of  the  practice  of  the  court  of  cliancery.  (1 
Chit.  PL  224.  2  Co.  Rep.  18.  16  Ea$t,  39.)  This 
was  neither  an  aliachment  nor  execution.  The  plaintiflf 
could  not  have  had  any  sufficient  notice  of  the  order,  and 
the  court  was  entirely  without  jurisdiction.  The  course 
of  proceeding  on  the  equity  side,  is  regulated  by  rules  of 
the  U.  Slates  supreme  court,  pursuant  to  statute.  (See 
rules,  7  Wheat.  Rep,  v.  to  xiii.)  By  rule  S3,  where  they 
do  not  apply,  the  English  practice  governs.  (And  vid. 
3  Wheat.  213.)  That  practice  will  be  found  in  JWiDloiur^ 
Trealisey  under  the  head.  Execution  of  Decrees.  The 
parties  should  show  the  proceedings  to  be  regular,  and  ac- 
cording  to  the  course  of  the  court.  (3  WHs.  224.) 
Though  it  may  be  otherwise,  where  the  defendant  has  ap- 
{)eared,  and  had  a  chance  of  defence.  There,  even  a  mis- 
nomer in  the  execution,  will  not  subject  the  plaintifl  to  an 
action,  if  it  follow  the  name  in  the  record.  (2  Sir.  1218.) 
It  will  be  seen  by  J^Tewland^  already  cited,  that  this  pro- 
cess could  not  be  regular  as  an  execution.  It  was  equal- 
ly irregular  as  an  attachment.  (1  Jac.  ^  Walk.  637.)  It 
is  not  an  order  of  a  circuit  court.  This  requires  the  con- 
currence of  a  circuit  and  district  judge.  It  was  a  mere  or- 
der of  judge  Van  ^essy  at  his  chambers  in  vacation.  It 
does  not  appear  for  whose  benefit  the  money  was  to  be 
paid  into  court.  The  court  is  of  a  limited  and  special  ju- 
risdiction, (5  Cranchy  185,)  and  should  show  their  author- 
ity clearly,  to  issue  such  a  writ.  The  jurisdiction  of  ev- 
ery court  may  be  enquired  into  and  impeached*  (4  CO10- 
en,  294,  5.)  If  there  be  a  want  of  jurisdiction,  the  pro- 
cess will  protect  nobody. 


R,  Sedgwick  and  Stdtivan,  contra.  The  writ  was 
founded  upon,  and  authorized  by  the  order.  The  plain- 
tiff was,  at  first,  rightly  named  ;  and  the  wrong  name  after- 
wards may  be  rejected  as  surplusage.  On  the  whole  face  of 
the  process,  the  court  can  see  that  the  right  man  has  been 
taken.  It  recites  the  contempt ;  and  the  teste  is  obvious- 
ly a  mere  clerical  mistake,  as  the  court  cannot  help  see- 
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log.  Ic  JB  ptiiin  from  the  writ  ilaelf.  It  lecites  (linl  more 
(ban  10  (Jnys  had  elApaed  from  tbe  making  of  (he  order. 

As  to  the  misnomer ;  admiiting  it  lo  be  a  folal  one,  the 
cases  ciled  lo  sliow  ihat  fatee  imprisonment  will  lii>,  are 
of  mesne  process ;  and  even  is  respect  lo  this,  they  are 
not  without  qualification.  Suppose  (he  defendnnt  being 
misnamed,  nppears  by  hia  ri^^iit  name,  as  he  may  do,  {I  B.  ^ 
P.  645,)  the  suit  may  go  on  against  him,  by  his  true  name, 
(ojudgmenl  and  execution.  So  if  tie  appear  in  anyway, 
and  do  not  plead  the  misnomer  in  abatement.  (2  Str. 
1218.)  Clearly,  in  neither  of  these  cases  would  false  ini- 
prisonmenl  lie.  The  proceedings  become  good  ah  initio ; 
and  ill  (he  latler  case,  it  is  settled  that  execution  may  go 
by  ihe  wrong  name,  (id.)  In  general,  die  distinction  is 
between  mesue  and  final  process.  A  misnomer  in  the  lat- 
ter, will  not  subject  to  an  nciion  for  (he  arrest,  (id.  \ 
m\lM$.  Rep.  76.)  The  mistake  is  amendable.  (1  Brod. 
^  B'mg.  188.)  The  process  is  not  merely  void.  The  U. 
Stutet  statute  of  jeofails,  is  even  broader  limn  our  own  or 
tbe  English.  [Ing.  Dig.  Matemmt.)  If  ihts  conrt  are, 
M  contended,  ro  look  into  ihe  practice  of  the  circuit  court 
of  the  United  States,  il  will  be  seen  that  the  writ  would 
have  been  at  once  amended  on  motion   Ihcre. 

But  this  court  will  not  look  into  the  proceedings,  with  a 
view  to  see  whether  they  were  regular  or  irregular,  void 
or  voidable.  The  circuit  court  might  have  been  continu- 
ed by  adjournment  from  its  term  to  tbe  teste  day,  and  to  a 
lime  long  afler  the  order  and  arrest  were  made.  Juris- 
diction will  be  intended  till  the  contrary  ts  shown.  A 
court  of  equity  is  always  open.  It  is  not  conHned  to  par- 
liculnr  terms;  and  it  hae  power  to  modify  its  process  to 
suit  the  exigencies  of  each  case.  How  is  lliis  court  to 
know  what  process  is  held  to  be  proper  there  ?  It  is  only 
in  (he  absence  of  any  practice  of  their  own,  that  tbe  Eng- 
lish practice  is  to  govern.  How  is  this  court  to  know  that 
Ihe  English  practice  is  not  abolished  in  any  particular  case, 
and  a  new  one  Fubstituted?  If  this  process  had  issued  out 
of  the  court  of  chancery  of  (his  state,  the  present  imit 
would  have  been  nrrealed  by  iujuuction ;  upon  the  princi- 
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pie  that  another  court  have  a  right  to,  and  will  protect  all 
those  who  act  under  its  process ;  or  will,  at  least,  take  the 
supervision  of  iis  own  process,  and  the  conduct  of  those 
who  act  under  it,  to  itself.  (Eden  on  Inj.  27.  2  Dick. 
619.  1  Jac.  ^  Walk.  638  )  This  is  right ;  and  what  ev- 
ery superior  court  insists  upon.  It  is  well  settled  in  this 
court,  that  no  suit  will  lie,  grounded  on  the  irregularity  of 
process,  until  it  is  set  aside  on  motion.  (Reynolds  v. 
Corp  ^  Douglass  J  3  Cairns'  Rep,  267.)  On  applica- 
tions to  set  aside  writs  for  any  defect,  nothing  is  more  usu- 
al than  for  the  court  to  order  an  amendment,  without  any 
formal  cross-motion  for  the  purpose  ;  or,  if  the  motion 
be  for  irregularity,  they  will  require  the  party  moving,  to 
stipulate  that  he  will  not  bring  any  action.  One  court  can- 
not decide  on  the  regularity  of  process  issuing  from  anoth- 
er court,  over  which  it  has  no  control,  until  that  process 
is  set  aside.  The  defendants  are  officers  ;  and  are  justi- 
fied by  the  process.  At  any  rate,  it  being  in  existence, 
never  set  aside  or  avoided  in  any  way,  they  are  protected 
against  an  action  of  false  imprisonment.  If  liable  to  any 
action,  it  must  be  founded  on  an  abuse  of  the  process,  and 
should  have  been  case,  not  trespass. 

Curia,  per  Sutherland,  J.  If  the  process,  on  the  face 
of  it,  did  not  authorize  the  arrest  of  the  plaintiff,  then  it 
was  irregular  and  void  as  against  him,  and  can  afford  no 
justification  to  any  of  the  parties  concerned  in  the  issuing 
or  execution  of  it.  lu  such  a  case,  it  is  not  necessary  that 
the  process  should  be  set  aside  before  an  action  can  be 
sustained ;  nor  is  it  material  out  of  what  jurisdiction  it 
purports  to  have  been  issued.  The  defendants  justify  the 
arrest  of  Daniel  S.  Griswold,  under  an  execution  against 
Samuel  S.  Grismld.  The  execution  itself  may  be  regu- 
lar ;  there  may  be  no  ground  for  setting  it  aside.  •&•  is 
arrested  by  the  defendants,  and  calls  upon  them  to  show 
their  authority  for  the  arrest  They  produce  as  their  au- 
thority, an  execution  against  £.,  issued  out  of  the  circuit 
court  of  the  U.  S.  for  the  southern  district  of  JV*etf-Forfc. 
We  do  not  question  the  jurisdiction  of  that  court,  nor  the 
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validity  or  regularity  of  any  of  its  proceedings,  when  we     alb 
decide  that  this  is  no  justification  for  the  arrest.  ^^ 

It  is  settled  by  repeated  adjudications,  that  an  officer  "^ 
cannot  justify  the  taking  of  the  goods  (much  more  the  per-  i 
son)  of  A.<,  under  process  against  B.^  although  it  be  averred  ^ 
thai  j9.  and  B.  are  the  same  person  ;  unless  the  party  ap- 
peared and  had  an  opportunity  of  pleading  the  misnomer  in 
abatement ;  but  omitted  to  do  it.  Thus,  in  Cole  v.  Hindson 
and  others,  (6  7.  R,  234,)  the  goods  of  ^quila  Cole  were 
taken  under  a  distringas  against  Richard  Cole.  To  an  ac- 
lion  of  trespass  brought  for  the  taking,  the  defendants 
pleaded  that  the  plaintiff,  AquUa  Cole^  being  indebted  to  two 
of  them,  they  sued  out  against  the  said  •QquHoy  by  the  name 
of  Richard,  a  writ ;  and  the  said  Jlqvila  not  appearing,  &c., 
a  distringas  was  issued,  commanding  the  sheriff  to  distrain 
Richard  Cole,  meaning  the  said  Jlquila  Cole,  ^c.  Upon  de- 
murrer, the  plea  was  held  to  be  bad.  And  lord  Kenyon 
remarked,  that  the  defendants  were  not  justified  in  seizing 
the  goods  of  JlqvUa  Cole,  under  a  distringas  against  Richard 
Cole,  and  that  the  averment  in  the  plea,  that  Jlqwla  and 
Richard  are  the  same  person,  did  not  assist  them,  as  they 
bad  not  also  averred  that  the  plaintiff  was  known  as  well 
by  one  name  as  by  the  other. 

So  in  Shadgett  v.  Clipson,  (8  East,  328,)  Josiah  Shadgett, 
the  phiintiff,  was  arrested  upon  a  latitat  issued  against  him, 
ivherefn  he  was  called  by  the  name  of  John  Shadgett,  The 
plea  averred  that  the  writ  was  issued  against  Josiah,  by  the 
name  of  John.  This  was  held  to  be  no  justification  to  the 
officer  who  made  the  arrest,  in  an  action  for  false  imprison- 
ment. Lord  Ellenborough  says,  process  ought  regularly  to 
describe  the  party  against  whom  it  is  meant  to  be  issued  ; 
and  the  arrest  of  one  person  cannot  be  justified  under  a  writ 
caed  out  against  another. 

In  WUkes  v.  Lorek,  [2  Taunt.  400,)  it  was  held  by  Law- 
renct,  J.  that  the  sheriff  was  liable  to  an  action  of  false 
imprisonment,  for  arresting  a  defendant  by  a  wrong  christian 
name. 

Vol.  VI.  59 
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by  some  matter  dehors  ibe  record,  and  which,  I  think,  can- 
not be  taken  advantage  of  in  this  collateral  way." 

In  the  case  now  before  us,  it  is  apparent  on  the  face  of 
Ihe  process,  that  it  did  not  authorize  the  arrest  of  Daniel  S* 
GrinDold,  the  present  plaintiff.  There  is  no  necessity,  there- 
fore, for  any  inquiry  dehors  the  writ  itself;  and  an  action 
may  be  sustained  by  the  plaintiff  for  the  arrest,  without  hay- 
ing procured  the  writ  to  be  set  aside. 

But  it  was  also  contended  by  the  plaintiff's  counsel,  that 
Che  order  itself,  in  obedience  to  which  the  writ  purports  to 
have  been  issued,  and  which  is  recited  in  it,  was  absolutely 
void  ;  I.  As  having  been  made  at  the  chambers  of  the  judge 
in  vacation ;  and  2.  As  being  against  the  settled  and  es* 
Cablished  mode  of  proceeding  in  such  cases  in  the  English 
court  of  chancery. 

The  first  objection  seems  to  have  no  foundation  in  fact. 
There  is  nothing  on  the  face  of  the  order,  as  recited  in  the 
writ,  which  shows  where  it  was  made ;  and  it  is  expressly 
recited  to  have  been  made  in  the  circuit  court  for  the  southern 
district  of  M^eW'York. 

But  it  is  said  that  the  215/  of  Februcary^  when  the  order 
was  made,  was  not  a  day  in  term,  and  it  must,  therefore, 
have  been  made  at  chambers.  The  time  for  the  com- 
mencement of  the  terms  of  that  court,  is  fixed  by  law ; 
but  I  am  not  aware  that  the  duration  of  the  terms  is  limit- 
ed. The  2\ St  of  February  may,  therefore,  have  been  a  day 
in  term. 

As  to  the  other  ground  of  objection,  that  the  order  is  not 
in  conformity  to  the  established  mode  of  proceeding  in  courts 
of  equity,  it  is  a  sufficient  answer,  to  say  that  that  is  a 
question  not  to  be  tried  collaterally  in  an  action  at  law.  If 
the  order  was  unadvisedly  made,  against  the  established 
practice,  not  only  of  the  courts  of  equity  in  England,  but 
of  the  very  court  in  which  it  was  made,  as  the  objection 
seems  to  assume,  application  should  have  been  made  to 
that  court,  to  vacate  or  set  it  aside. 

The  court  had  jurisdiction  of  the  person  of  the  plaintiff, 
and  of  the  subject  matter  in  relation  to  which  the  order 
If  as  made ;  for  it  was  made  in  relation  to  a  suit  pending  in 
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Scandover  v.  Wamef  (2  Campb.  270,)  and  Morgans  r. 
Bridges,  (I  J?.  ^  Jl.  647,)  are  to  the  same  effect. 

In  Crawford  v.  SaUhwell,  (2  Str»  1218,)  it  was  held  that 
if  a  person  sued  by  a  wrong  christian  name,  omits  to  take 
advantage  of  the  misnomer,  by  a  plea  in  abatement,  but 
safiers  judgment  to  be  entered,  he  shall  not  have  an  action 
of  false  imprisonment  against  the  sheriff,  for  arresting  him 
npon  a  capias  ad  satisfaciendum^  issued  upon  the  judgment* 
Lord  Kenyan,  in  Cole  v.  Hindson,  already  cited,  adverts  to 
this  case,  and  says,  the  party  had  appeared  in  the  original 
action,  and  done  an  act  to  avow  that  he  was  sued  by  the 
right  name.  That  was  also  the  case  in  Smih  v.  Bowkerp 
( 1  Mass.  Rep.  76.) 

No  distinction  is  taken  in  these  cases,  between  an  arrest 
upon  mesne  and  final  process,  and  none  is  perceived  by  the 
court.  In  this  case,  the  process  was  in  the  nature  of  an  at- 
tachment, and  the  plaintiff  has  had  no  opportunity  of  taking 
advantage  of  the  misnomer,  by  plea  in  abatement. 

The  case  of  Reynolds  v.  Corp,  (3  Odnes,  267,)  is  not 
in  collision  with  the  cases  already  adverted  to.  ReynoUb 
had  been  surrendered  by  his  bail,  and  was  subsequently 
discharged  by  a  supersedeas,  for  want  of  being  charged  in 
execution  in  due  time.  A  ca.  sa.  was  afterwards  issued 
upon  the  judgment,  on  which  he  was  taken  and  imprison- 
ed ;  for  which  he  brought  an  action  of  false  imprisonment 
against  the  plaintiff  in  the  execution,  and  the  attorney  who 
issued  it.  It  was  held  that  the  action  would  not  lie ;  the 
judgment  remaining  valid,  and  nothing  appearing  on  the 
record  to  show  that  a  c€i,  sa.  could  not  regularly  be  issued. 
The  court  say,  the  process  was  voidable  only,  and  not 
void ;  and  nothing  appearing  on  the  face  of  the  record  or 
of  the  execution,  to  show  that  it  had  been  issued  irregular- 
ly, the  plaintiff  should  have  applied  to  the  court,  and  had 
the  writ  set  aside  before  he  brought  his  action ;  that  they 
would  not  decide  upon  its  validity  in  that  collateral  way. 
(Pw  Kent,  Ch.  J.) 

Thompson,  J.  says,  *M  am  inclined  to  think  the  execu- 
tion is  voidable  only.  It  appears  regular  upon  the  face  of 
it ;  it  is  warranted  by  the  judgment,  and  is  to  be  avoided 
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by  some  matter  dehors  ibe  record,  and  which,  I  think,  can- 
not be  taken  advantage  of  in  this  collateral  way." 

In  the  case  now  before  us,  it  is  apparent  on  the  face  of 
Che  process,  that  it  did  not  authorize  the  arrest  of  Daniel  3. 
Ofiiwald,  the  present  plaintiff.  There  is  no  necessity,  there- 
fore, for  any  inquiry  dehors  the  writ  itself;  and  an  action 
may  be  sustained  by  the  plaintiff  for  the  arrest,  without  hav- 
ing procured  the  writ  to  be  set  aside. 

But  It  was  also  contended  by  the  plaintiff's  counsel,  that 
the  order  itself,  in  obedience  to  which  the  writ  purports  to 
have  been  issued,  and  which  is  recited  in  it,  was  absolutely 
void  ;  I.  As  having  been  made  at  the  chambers  of  the  judge 
in  vacation ;  and  2.  As  being  against  the  settled  and  es* 
4ablished  mode  of  proceeding  in  such  cases  in  the  English 
court  of  chancery. 

The  first  objection  seems  to  have  no  foundation  in  fact. 
There  is  nothing  on  the  face  of  the  order,  as  recited  in  the 
writ,  which  shows  where  it  was  made ;  and  it  is  expressly 
recited  to  have  been  made  in  the  circuit  court  for  the  southern 
district  of  JCew»York. 

But  it  is  said  that  the  2 Is/  of  February^  when  the  order 
was  made,  was  not  a  day  in  term,  and  it  must,  therefore, 
have  been  made  at  chambers.  The  time  for  the  com- 
mencement of  the  terms  of  that  court,  is  fixed  by  law ; 
but  I  am  not  aware  that  the  duration  of  the  terms  is  limit- 
ed. The  %\st  of  February  may,  therefore,  have  been  a  day 
in  terra. 

As  to  the  other  ground  of  objection,  that  the  order  is  not 
in  conformity  to  the  established  mode  of  proceeding  in  courts 
of  equity,  it  is  a  sufficient  answer,  to  say  that  that  is  a 
question  not  to  be  tried  collaterally  in  an  action  at  law.  If 
ifae  order  was  unadvisedly  made,  against  the  established 
practice,  not  only  of  the  courts  of  equity  in  England,  but 
of  the  very  court  in  which  it  was  made,  as  the  objection 
seems  to  assume,  application  should  have  been  made  to 
that  court,  to  vacate  or  set  it  aside. 

The  court  had  jurisdiction  of  the  person  of  the  plaintiff, 
and  of  the  subject  matter  in  relation  to  which  the  order 
was  made ;  for  it  was  made  in  relation  to  a  suit  pending  in 
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that  court,  in  which  the  plaintiff  was  a  party.  The  regu- 
larity of  the  order  is  not  to  be  tried  or  inquired  into  in  this 
court.  Superior  courts,  either  of  law  or  equity,  will  not 
interfere  with  each  other's  proceedings,  on  the  ground  of 
irregularity.  (3  John.  Ch.  Rep.  275.)  And  cases  are  to 
be  found,  in  which  courts  of  equity  have  enjoined  suits  at 
law,  brought  for  executing  the  process  of  those  courts  ir- 
regularly issued.  (Bailey  v.  DevereuXy  1  Vem.  269.)  la 
Frowd  V.  Lawrence^  (1  Jac.  ^  Walk.  636,)  an  attach- 
ment had  been  irregularly  issued,  upon  which  the  defend- 
ant was  arrested.  He  applied  to  the  court  of  chancery, 
and  procured  it  to  be  set  aside ;  and  then  brought  his  ac- 
tion at  law  for  the  false  imprisonment.  The  court  of  chan- 
cery, after  much  deliberation  and  inquiry,  stayed  the  suit 
at  law  ;  holding,  that  though  the  pariy  might  be  entitled  to 
compensation  for  the  arrest,  he  must  seek  it  by  application 
to  that  court,  and  not  by  suit  at  law.  The  case  in  I  VcT' 
noUy  269,  and  also  May  v.  Hook^  before  lord  Bathursty  ci- 
ted in  Dove  v.  Dovcy  (2  Dick.  619,)  were  relied  upon  as 
authorities  for  this  decision.  It  is  not  necessary  for  us  to 
express  an  opinion  upon  the  principle  assumed  in  these 
cases.  They  are  cited  merely  for  the  purpose  of  showing 
the  extent  to  which  courts  have  gone,  in  denying  the  right 
or  propriety  of  one  court  to  inquire  into,  or  try  the  regular- 
ity of  the  process  or  proceedings  of  another  court  of  equal 
dignity. 

The  process  in  this  case  was  undoubtedly  intended  as 
an  attachment  for  a  contempt  in  disobeying  a  previous  or- 
der of  the  court.  It  recites  that  previous  order,  and  that 
the  plaintiff  had  neglected  to  comply  with  it ;  and  therefore 
commands  the  marshal  to  take  his  body,  &c.  It  may  not 
be  formal.  The  court  out  of  which  it  issued,  might,  upon 
application,  vacate  or  modify  the  order,  or  the  attachment. 
But  I  see  no  ground  for  saying  that  either  the  one  or  the 
other  is  absolutely  void. 

The  attachment,  on  the  face  of  it,  did  not  authorize  the 
arrest  of  the  plaintiff;  and  on  that  ground,  and  that  alone, 
I  think  the  action  was  technically  sustained  ;  and  that  the 
plaintiff  ought  not  to  have  been  nonsuited. 

Nonsuit  set  aside. 
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Armstrong  against  Garrow,  Sheriff  of  Cayuga.  g«tow. 

Assumpsit,  tried  at  the  Cayuga  circuii,  JMarch^  1826,  of  a  sheHff'to 
before  Throop,  C.  Judge.  *  g^-;,'--.;  ^j; 

The  capias  was  returnable  the  3d  Monday  of  October,  dence  ihath« 
1825.  The  declaration  was  against  the  defendant,  describ-  ^hemoMy  b^ 
ing  liim  as  sheriff  of  Cayuga;  and  contained  the  common  fore  the  return 

°  -  ill  -IP  day;     though 

counts  for  money  had  and  received,  U.c.  ,1,^'  ^a.  to.  b© 

At  the  trial,  the  pUiintiff  proved  a  judgment  in  his  favor  not,  in  fact,  re- 

•  *      «^  turned  and  «!• 

against  T.  Mumford,  for  ^^436,50,  in  this  court ;  a  ca.  sa.  ediillafterihe 
tested  May  term,  1825,  reiurnable  .9ugust  term,  1825,  en-  "^jj^"  <**y-.^^ 
doreed,  "  receive  $436,50,  and  discharge  llie  defendant  ;*'  for  money  had 
which,  it  appeared,  was  returned  and  filed  by  ihe  present  j;^  againat^a 
defendant,  JSTovember  26//i,  1825,  "  satisfied  in  full."  ^^r\i,  by  one 

.       „  •       r«i         1   r      1  I  ••     A     "*'■  ''horn    he 

Here  the  phuniiff  reslcd.  The  defendant  then  object-  haa  collected 
ed   that  the   declaration   should    have   been    special,   and  «non«y <>»>"«- 

•  culion. 

charged  that  the  defendant  received  the  money  as  sheriff.  It  need  not 
The  judge  overruled  the  objection.  The  defendant  then  uJo  ^^^dedbrl" 
objected  that  the  action  was  premature,  having  been  com-  tion, apcciaily, 

11^  1  1  ri  'iij     *^*'  **•  receiv- 

menced  before  the  actual  return  of  the  ca.  sa.  satisned.  ed  the  mAney 
The  judge  sustained  this  objection,  holding  that  the  return  **i*/jhe^ij„iff 
was  no  evidence  that  the  money  was  received  before  the  takeapromU- 
ca.  sa.  was  returned  and  filed.  wILcUon  S 

The  plaintiff  then  proved  that,  about  the  \st  of  Septem-  «.««•  »«••  »nd 
6er,  1825,   the  deputy  who  held  the   ca.  sa.y  admitted  that  defendant, 
he  had  not,  in  fact,  received  the  money  ;  but  had  taken  J".  ^*i}»o">     ^^ 

'  '  ,  .       1   •uihonly      of 

P.s  note  for  the  amount  of  the  execution,  and  permitted  the  plaimifi;  it 
the  defendant  to  go  at  large.  That  the  plainiiff's  agent  '^J[f^  *•  ^ 
then  demanded  the  note  of  the  deputy,  which  was  refused  sheriff  and  the 
by  him.  That  the  capias  in  this  suit  was  made  out  the  ^i,^  ^'  pi^jn. 
same  day  :  but  not  till  after  the  demand.     The  defendant  1*5  *?*X^*1?* 

"^  '  the  iheriff  for 

an  eacape,  or  take  a  new  execution.    But  if  the  plaintiff  ratify  the  transaction,  he  may 
*  charge  the  sheriff  as  for  money  had  and  received,  with  interest  on  the  amount  from  the  re- 
turn day  of  the  co.  sa.  ;  and  then,  $emble,  the  note  becomes  valid  as  between  the  sheriff 
and  the  maker. 

Where  the  plaintiff  interferes,  and  directa  a  deputy  sheriff  to  take  a  course  in  the  col- 
lection of  an  execution,  out  of  the  line  required  by  law  :  as  by  giving  a  credit;  selling  land 
for  less  than  the  execution  ;  and  withholding  a  deed  until  the  whole  shall  be  paid,  &c.  he 
thereby  makes  the  deputy  his  private  special  agent,  and  discharges  the  sheriff.  (GorAam 
V.  GaUf  note  (a)  to  this  case.) 
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Oct.  1826.  addition  for  money  had  and  received. 

Annitronr  Verdici  for  the  plaintiff,  for  the  amount  of  the  judgment 

V.  and  interest    from  the  return  day  of  the   ea.  sa.  subject  to 

arrow,  ^j^^  opinion  of  this  court. 

L.  F.  Stevensy  for  the  plaintiff.  The  action  was  prop- 
erly brought  for  money  had  and  received;  (2  Saund.  122, 
note  (2);)  and  a  declaintion  in  the  general  form  is  enough. 
Tiie  special  character  in  which  the  money  was  received, 
need  not  be  alleged.  The  insufficieucy  of  the  declaration 
cannot  be  urged  on  a  motion  for  a  new  trial ;  but  only  on 
demurrer  or  motion  in  arrest.  (4  John.  403,)  The  sher- 
iff is  estopped  by  his  return,  to  deny  the  receipt  of  the 
money  :  and  the  return  relates  to  the  return  day  of  the 
writ,  whether  actually  filed  on  that  day  or  not.  (13  John. 
530.  14  id,  457.  9  id.  96.  8  id.  20.)  Receiving  the 
note  was  a  payment  of  the  debt,  as  to  the  sheriff.  (11 
John.  469.  3  Mass.  Rep.  403.  8  John.  20.  3  id.  464. 
1  Cowen,  359.     3  Coicen,  272.) 

G.  C  Branson^  contra,  cited  3  Jo  An.  183;  S  John.  98; 
7  id.  159,  319  ;  4  Coieen,  553. 

Curiei^  per  Savage,  Ch.  J.  The  general  principle  is 
not  denied,  that  this  action  lies  in  all  cases  where  any  one 
has  received  the  money  of  another,  and  refuses  to  pay  it 
over.  I  can  see  no  reason  why  an  officer  who  has  collect- 
ed money  on  an  execution,  and  refuses  to  pay  it  to  the 
owner,  should  not  be  liable  as  for  money  had  and  received. 
The  action  is  recommended  by  its  simplicity,  and  should 
be  encouraged  where  the  defendant  is  in  no  danger  of  be- 
ing misled,  or  taken  by  surprise,  which  cannot  be  pre- 
tended in  this  case.  The  sheriff  has  received  money  for 
the  plaintiff's  use ;  and  having  refused  to  pay  it,  is  right- 
ly prosecuted. 

I  am  of  opinion  also,  that   the  sheriff,  having  returned* 
the   execution  satisfied,  thereby  admits  the  receipt  of  the 
money  which  he  was  directed  to  receive.    This  admission 
may  well  relate  to  the  return  day.    The  sheriff,  by  re- 
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turniog  tlie  execution  satiBfied,  admits  that  he  executed 
the  writ.  He  roust  have  done  eo  before  the  return  day  ; 
Bfl  he  could  not,  in  hia  official  cliaracler,  enforce  payment 
afierwardfl  :  and  bad  he  executed  the  writ  by  arreeling  the 
defendant,  the  return  would  have  been  difTereni. 

1  shall,  however,  inquire,  whether  the  sherifT  is  liable  in 
this  action,  in  cooraquence  of  his  deputy's  taking  the  note 
of  a  third  person.  The  acts  of  the  deputy  are  the  acts  of 
the  sheriff,  unless  ibe  plainiiff  hns,  by  his  conduci,  conali* 
tuled  the  deputy  his  special  agent,  as  in  the  case  of  Oor- 
ham  V.  Qale,  decided  February  lerm,  1826.  (a) 

[■)  GoKBiN  T.  Oalb.  ActisD  Tor  money  had  and  raeeifed.  Tba 
plaiiiuff  proTcd  a  fi.  /a.  Itsxtd  May  13,  IStS,  returnable  ihg  III  Jtfsnitay  of 
.tufutt,  I8S9,  Ibr  8)76,03  in  favor  of  the  plainlilT  againat  /.  4-  IF.  G(U|. 
Tbii  waa  daliTered  to  Btmni,  a  dcjiuty  of  the  defendanc,  wKo  viai  then 
•beriff  of  Ui«  enunty  of  Wmikinglm. 

Bj  tfae  ptainLiff'i  order,  hi*  allorncy,  ^u^il  90lh,  ISii,  wrote  to  Sltvtni, 
the  deputy,  that  J.  Gdlji  hud  propoied  lo  Ibe  plaintiS'  to  bid  o<r  thg  Uod 
belongilig  to  W.  Gcltji,  for  the  amount  due  on  the  judgment,  nnd  coati;  to 
pay  8iOO  down,  aod  the  residue  in  6  monihi.  That  if  Mr.  Gitty  paid  the 
fSOO  on  tha  aale,  or  in  the  week  following,  tli«  deputy  would  giva  him  k 
receipt  for  thai  tum,  lo  bs  credited  when  the  leiidue  was  paid  ;  and,  on 
payment  of  tba  balance,  gire  a  him  certificate,  that  ia  to  tuy,  to  bo  no  ails 
complaled  until  tha  whole  amount  was  paid.  That  the  termi  of  sale  ehould 
be  for  cosh  down,  and,  of  course,  the  bargain  not  to  be  coDipIetcd  till  tha 
whole  munnt  ahould  be  paid.  That  Gcrlum  did  not  wish  to  discbarge  the 
judgment,  and  Lake  any  new  seeurily,  on  the  payment  of  1200  ;  but  to  hSTS 
it  iland  in  force  until  the  whole  was  aaliblied  ;  but  was  wilting  that  Gcll| 
•hould  hare  S  month*  to  pay  tha  balance  OTer  5S00. 

W.  OfUj't  property  sold  for  more  than  |JOD  to  /.  Gilly,  who  paid  the 
turn,  No  deed  had  erer  been  executed.  On  the  I7|A  of  SrpltmAn-,  I89S, 
Ihedeputy  stated  an  accouul,  by  which  it  appeared  thai  g  104  were  cUJl  due 
on  tli«  execution,  including  all  inlerett  and  costs. 

Tba  eauae  wea  tried  January  7th,  IBS4,  at  the  W—kington  circuit,  bo. 
tore  W^LVOBTR,  C.  Judge  ;  who  direeled  a  verdict  for  tho  plaintiff  for  the 
$100,  sod  interest,  with  leave  for  Lbs  defenilnnt  lo  move  for  a  new  trial  on 


J.  B.  Oitim  and  S.  Slnini,  fur  the  defendant. 

W.  MtUigh,  for  the  rUiniiff. 

Tlu  Sttfrtm§  Cemrt  granted  a  new  trial,  on  tha  ground,  thai  the  flainiiff 
knd  made  the  deputy  his  privaia  sfent,  lo  whom  he  must  look  for  the  mo- 
Bey  i  UMi  the  sheriff  was  not  liable. 


468 


CASES  IN  THE  SUPREME  COURT 


ILBANY, 
Oct.  1826. 

Armstrong 

▼. 

Qarrow, 


It  is  conlended  by  the  defendant,  that  he  acted  without 
authority  in  taking  the  note,  and  discharging  Mumford  on 
the  ca.  $a. ;  and  therefore,  though  he  may  be  liable  for  an 
escape,  yet  he  cannot  be  charged  in  this  action. 

Such  an  objection  comes  with  an  ill  grace  from  the  de- 
fendant, who  thus  sets  up  his  own  misfeasance  in  his  own 
discharge. 

It  is  true,  that  the  sheriff  violated  his  duty  in  discharging 
Mumford^  without  receiving  the  money  contained  in  the 
direction  on  the  back  of  the  ca.  9a.  This  was  so  decided 
in  Mumford  v.  •Srmstrongy  (4  Cowen,  553,)  where  the 
sheriff  received  a  draft  for  the  money,  and  discharged  the 
plaintiff.  We  held  the  taking  of  the  draft  to  be  unauthori- 
zed, and  not  a  payment;  and  The  Bank  of  Orange  v. 
Wakeman^  (1  Coweny  46,)  was  referred  to,  where  a  similar 
decision  was  made  upon  the  sheriff's  taking  a  promissory 
note  for  the  amount  of  a^.  fa.  in  bis  hands,  and  discharg- 
ing it.  But  those  cases  were  between  the  original  parties  ; 
and  it  was  \\k\d  that  the  party  for  whose  benefit  the  exe- 
cution was  issued,  should  not  be  prejudiced,  by  the  im- 
proper and  unauthorized  acts  of  the  officer.  The  ques- 
tion whether  the  officer  himself  would  be  liable,  was  not 
determined. 

There  ia  no  doubt,  that  the  plaintiff  in  this  case,  •Srm^ 
strong^  might  have  considered  the  eulargement  of  Mumford 
as  an  escape,  and  taken  a  new  execution,  or  prosecuted  the 
sheriff.  But  is  he  obliged  to  do  so  1  May  be  not  affirm  ibe 
acts  of  the  sheriff,  consider  the  execution  paid,  and  call  on 
bim  for  the  money  1  Undoubtedly  he  may. 

It  is  said  the  note  is  a  nullity ;  and  we  are  referred  to 
several  decisions  where  securities  taken  by  sheriffs  improp- 
erly, were  held  void,  as  taken  for  ease  and  favor. 

In  Love  v.  Palmer^  (7  John.  159,)  the  plaintiff,  a  deputy 
sheriff,  took  a  bond  of  indemnity  in  contemplation  of  an 
escape,  which  was  held  void  both  at  common  law  and  by 
statute,  being  for  ease  and  favor,  and  by  color  of  his  office. 

In  Richnumd  v.  Roberts^  (7  John.  319,)  the  plaintiff  was 
gaoler,  and  as  such,  took  a  bond  and  warrant  on  which 
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judgment  was  eotered,  and  diechftrged  llie  prisoner.  The  albart 
court  ael  aside  (he  judgment  and  warmnl,  on  ihe  ground  Oct.  I8M. 
that  such  a  practice  would  lead  to  oppresBion.  They  also  7*"^''"^^ 
intimated  an  opinion  that  eiich  a  bond  is  ngninsl  ihe  slat-  ™jj™* 
ute,  being  for  ease  and  favor.  Gwro*. 

In  Strong  w.  Tompkint,  (8  John.  98,)  the  plaintiff,  a 
deputy  sheriff,  instead  of  taking  a  bail  bond  on  serving  a 
capiat  ad  rupondendum,  took  a  note  as  his  indemnity, 
which  he  afterwards  sued  as  endorsee  ;  and  was  nonsuit- 
ed. The  court  held  the  note  void  by  our  statute,  which 
ifl  a  copy  of  the  statute  23  of  Henry  6. 

In  all  these  cases  the  security  was  taken  by  the  sheriif, 
and  prosecuted  by  him  ;  and  the  decieions  are  all  against 
the  sheriff.  The  securities  are  said  lo  be  void.  But  it 
by  no  means  follows,  that  he  would  not  have  been  held 
liable  as  for  money  had  and, received,  had  he  taken  n  note 
instead  of  a  bond,  in  the  cases  of  Love  v.  Palmer  and  Rich- 
mond V.  Roberia. 

In  England,  where  the  statute  concerning  sheritTs  is 
the  same  as  ours,  such  securities  are  considered  valid. 
Id  Paianglon  v.  Green,  (2  B.  &  P.  151,)  the  defendant 
being  arrested  on  a  warrant  from  the  com  mission  era  of 
excise,  which  was  in  nature  of  a  ca.  aa.  ilie  officer  took 
notes,  and  discharged  him.  The  notes  were  accepted  by 
those  interested,  and  prosecuted.  The  defendant's  coun- 
eel  likened  it  to  the  case  of  a  ca>  »a. ;  and  argued,  that  if 
the  discharge  was  without  consideration,  the  notes  were 
void.  Lord  Eldon  said,  "  we  are  of  opinion,  that,  under 
the  circumstances  of  this  case,  tlie  note  having  been  ac- 
cepted by  those  who  were  interested  in  it,  has  a  sufiicient 
consideration  to  support  it."  The  case  of  Sugars  v. 
Briakworih,  (4  Campb.  46,)  was  similar,  except  that  the 
warrant  was  in  nature  of  a  fi.  fa.  The  note  laken  was 
held  a  valid  security.  In  Boiemaav,  Wood,  {\ 5  Muss. 
Rtf.  634,)  the  plaintiff,  a  d^iputy  sheriff,  received  a  nego- 
Uable  Dote  as  collateral  security,  in  discharge  of  on  execu- 
tion, and  was  allowed  lo  recover  upon  it. 

Aeeotding  to  these  cases,  Porlet'i  note  would  have  been 
recoverable  by  Arnutrong,  had   the  defendant  passed  it  to 
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him  when  requested  to  do  so.  The  party  interested  in 
the  execution,  having  accepted  of,  and  ratified  the  acts 
of  the  sheriff,  there  is  a  sufficient  consideration  for  the 
note. 

The  only  question  remaining  is,  whether  the  taking  of 
a  promissory  note  is  to  be  considered  the  receiving  of 
money,  so  as  to  sustain  this  action.  The  case  of  Denion 
v.  Idvingstofiy  (9  John*  98,)  shows  that  a  sheriff  is  res- 
ponsible for  property  sold,  whether  he  receives  the  money 
or  not ;  but  proves  nothing  as  to  the  right  of  action  for 
money  had  and  received. 

In  Witherby  v.  Mann^  (11  John.  518^)  it  was  held  that 
a  promissory  negotiable  note,  given  and  accepted  as  pay- 
ment of  a  judgment,  was  an  extinguishment  of  the  judg- 
ment ;  being,  in  such  case,  equivalent  to  the  payment  of 
money. 

In  the  case  of  Beardsley  v.  Rooi^  (11  John.  468,)  Van 
^essy  justice,  in  giving  the  opinion  of  the  court,  says, 
"the  general  rule  indisputably  is,  that  the  action  for  mon- 
ey had  and  received,  cannot  be  supported,  unless  the  de- 
fendant actually  has  received  money.  It  has,  however, 
been  held  in  the  English  courts,  that  taking  negotiable  pa- 
per is  equivalent  to  the  receipt  of  money ;  and  although 
we  have  never  sanctioned  that  doctrine  by  an  express  decis- 
ion, yet,  in  the  case  of  CumnUng  v.  Hackky^  (8  John. 
206,)  the  court  seem  to  intimate  their  approbation  of  it.'' 

In  Douglass  v.  fVaer^  (^nth.  JV*.  P.  Rep.  ISl,)  Sptncer, 
justice,  decided,  that  the  plaintiff  having  given  a  promisso- 
ry note  for  the  defendant's  use,  entitled  him  to  recover  as 
for  money  paid,  though  the  note  was  not  paid  in  fact,  it 
having  been  accepted  by  the  defendant's  creditor  in  satis- 
faction of  his  debt.  So  too,  in  Beardsley  v.  Rooi^  no 
money  was  in  fact  received  ;  but  the  defendant  having 
discharged  the  plaintifi's  debt,  the  action  was  held  to  lie. 
In  that  case,  Floyd  v.  Day,  (3  Mass.  Rep.  40S,)  is  cited 
with  approbation  ;  the  principle  of  which  is,  that  an  agent 
who  discharges  a  debt  of  his  principal,  by  receiving  a  ne- 
gotiable note,  becomes  accountable  to  the  latter,  as  for 
so  much  money  received. 
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lo  Ihese  cases,  (he  agent  had  discharged  the  debl  of  his 
principal.  In  ihe  case  under  consideration,  the  taking  of 
the  note  in  question,  did  not,  per  se^  discharge  Mumford. 
The  plaintiff  might  have  taken  another  execution  against 
bini.  Bui  having  subsequently  ratified  the  act  of  the 
sheriff,  by  considering  the  transaction  as  a  payment,  and 
demanding  the  money,  or  the  note,  I  apprehend  his  reme- 
dy against  Mumford  no  longer  exists.  If  this  be  so,  then 
this  case  is  directly  within  the  cases  referred  to  between 
principal  and  agent ;  and  the  plaintiff  is  entitled  to  re- 
cover. 

Interest  was  cast  from  the  return  day  of  the  execution. 
If  ihe  plaintiff  is  entitled  to  recover  at  all,  he  is  entitled  to 
interest  from  that  time. 

Judgment  for  the  plaintiff. 


ALBANY, 
Oct.  18S6. 

BaBklns 
Wibon. 


Baskins  against  Wilson. 

Assumpsit  ;  tried  at  the  Steuben  circuit,  June,  1826,  be-  ,tJuj^J/^j>^* 
fore  Nelson,  C.  Judge.  itationB,onthe 

The  declaration  was  entitled  of  Mgust  term,  1823 ;  and  SScutod^'JSl 
contained  the  common  money  counts ;  to  which  the  defend-  cess,     within 

.    1     J   J  -.3  -M  '  /L  ^^^  "'  years, 

ant  pleaded  non  assumpsit,  and  non  assumpsit  infra  sex  annos.  uie  plaintiff 
Replication  to  the  last  plea,  that  the  defendant  did  assume,  ^^  ^^P^Y* 
&c.  within  six  years,  &c.,  and  issue.  was  sued  out, 

and  returned 
non  est  tnvm- 
Ivf  ;  and  connect  it,  by  continuances,  with  the  immediate  process  on  which  the  defendant 
was  arrested.    And  this  replication  must  be  sustained  by  evidence. 

It  it  not  enough  to  show  that  process  was  sued  out,  without  being  delivered  to  the  sheriff, 
or  returned. 

The  continuances  msy  bo  entered  at  any  time. 

An  endorser  is  an  incompetent  witness  for  the  endorsee  in  a  suit  by  him  against  the  ma- 
ker, aren  to  prove  the  defendant's  confession  of  the  debt,  so  as  to  take  it  out  of  the  statuto 
of  limitations,  after  the  maker's  signing  has  been  proved  by  another.  And  where  the  en- 
doraer  depoMd  that  he  had  disposed  of  all  his  interest  in  the  note  ;  and  beheved  that  he 
had  not  boen  made  responsible  ;  AeW,  that  this  was  not  sufficient  to  do  away  the  presump- 
tien  of  law  that  ha  was  interested.  . 

Bat,  $embUt  that  if  he  be  not  responsible  as  endorser,  he  would  not  be  so  far  mtcreited, 
br  reason  of  an  implied  warranty  of  the  genuineness  of  the  note,  aa  to  preclude  his  being  a 
vitneaa  to  show  Uie  maker's  confession,  so  as  to  Uke  the  note  out  of  the  statuto  of  lUmtap 
tioos,  altar  the  maker's  signature  had  been  proved  by  another. 
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At  the  trial,  the  plaintiff  iniroduced  a  promissory  note  for 
$164,50,  dated  ^9ugust  31s/,  1816,  payable  90  days  after 
date,  made  by  the  defendant,  payable  to  George  Minier,  or 
order,  by  whom  it  was  endorsed.  The  maker's  hand  was 
then  proved  by  //.  fVellsy  Esq.  and  the  endorsement  by  J. 
JB.  Jones* 

To  support  ihc  replication,  the  plaintifT  then  called  6.  C. 
Edicardsy  Esq.  who  icstified,  that  he  and  fFUliam  B,  Roch- 
ester, Esq.  were  partners,  ns  attorneys,  in  1822;  that  on  the 
9(/i  day  of  Oclobery  in  that  year,  a  capias  ad  respondendum 
was  made  out  in  this  cause,  with  the  bona  fide  intention  of 
having  it  served  ;  that  it  was  taken  by  Mr.  Rochester  to 
Allegany  county,  where  the  defendant  then  resided  ;  but  he 
did  not  know^  that  it  had  ever  hcen  delivered  to  an  officer ; 
or  that  it  had  ever  been  returned. 

The  plaintifT  next  oflered  the  deposition  of  JSlinier^  the 
payee  and  endorser,  taken  under  a  commission,  for  the 
purpose  of  proving  an  acknowledgment  of  the  note  by  the 
defendant,  within  six  years.  In  the  course  of  this  depo- 
sition, he  stated  that  he  had  disposed  of  all  his  inteiest  in 
the  note,  and  was  not  made  responsible,  as  he  believed,  on 
the  endorsement.  The  deposition  was,  notwithstanding, 
objected  to,  and  excluded,  on  the  ground  that  (he  witness 
was  interested. 

The  judge  nonsuited  the  plaintiff,  on  the  ground  that 
neither  branch  of  his  proof  sustained  his  replication. 


Z.  A,  Lelandy  for  the  plaintiff,  moved  to  set  aside  the 
nonsuit,  and  for  a  new  trial.  He  said,  Minier  was  com- 
petent to  prove  the  mere  acknowledgment  of  the  defend- 
ant, after  his  hand-writing  had  been  established  by  another 
witness.  (Chit,  on  Billsy  Phil  ed.  531,  532.  2  Campb. 
Rep.  332.  12  East,  38.  1  Campb.  Rep.  407.  17  John. 
176.  2Ea8ty45S.  5  Taunt.  183.)  If  not,  there  was  evidence 
of  a -sittt^ xommfijiced  befoc^.  the  statute  of  limitations  had 
attached.  It  is  not  necessarytd^ontinue  the  process  to 
the  time  of  filing  the  declaration.  (iS^J^hn^ep.  14,  494. 
1  Cainesy  69.  1  Chit.  PI  554.  15  JoAm"^.  326.  IS. 
id.  430.)  N 


\ 
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H.  WelUi,  contra.  JtHmer  wns  incompetent,  by  rensoD  ALB&nr, 
of  intereel.  (15  John.  840.  16irf.  201.  2  John.  Digat,  0«-'«6. 
693,  Evidenee,  pi.  280.  I  Phil.  Ev.  53,  4.)  Hre  general  ""^^^^ 
assertion  of  not  having  been   made   responsible,  does  not  *■ 

amount  to  a  direct  and  full  denini  of  his  liability  aa  endor- 
ser. Bui  if  he  was  discliarged  in  that  rei^iiect,  he  is  atiil 
liable  on  the  implied  warranty  that  the  note  was  genuine. 
(15/oAn.  840.     16  id.  201.) 

The  plainliS*  wholly  failed  lo  show  the  commencement 
of  this  suit  within  the  six  yenrs.  (1  Dunl.  Pr.  57,  124, 
and  the  cohi  there  died.     6  T.  R.  617.) 

Curia,  per  Sutherland,  J.  The  title  of  the  declara- 
tion is  of  August  term,  1823.  The  writ  issued  in  October, 
182S,  is  not  the  writ,  then,  on  which  the  defendant  was 
arrested  ;  nor  does  the  cnpiaa  on  wliich  he  was  arrested, 
appear  to  have  been  nn  alias  or  pluries.  No  connexion  is 
shown  between  the  two;  and  that  issued  in  October,  1633, 
is  totally  unavailing.  In  order  to  render  it  availing,  the 
plaintiff  siiould  have  shown  in  his  replication,  that  it  had 
been  actually  returned  by  the  sheritT,  non  est  invenlut,  and 
regularly  continued  on  the  roll  from  term  lo  term,  down  lo 
the  time  of  suing  out  the  process  on  which  the  defendant 
was  filially  arrested.  Il  is  indispensable,  for  the  purpose  of 
saving  the  statute,  that  the  writ  should  be  returned.  The 
continuances  may  be  entered  at  any  time.  (I  Dunl.  Pr, 
57,  124.  Beekman  v.  Satterlee,  5  Coieen,  519,  and  the  eaies 
there  cited.)  The  evidence  wns  not  admissible  under  the 
pleadings. 

The  only  question  then  is,  whether  ^nier  was  compe- 
tent to  prove  an  acknowledgment  of  the  debt  by  the  de- 
fendant within  six  years.  The  acknowledgment  was  suffi- 
cient to  take  the  case  out  of  the  statute,  if  it  was  proved 
by  competent  evidence. 

The  objection  on  the  trial  lo  JUmier'a  deposition,  was 
on  the  ground  of  his  inlerest  generally.  The  only  evi- 
dence lo  show  that  he  is  not  liable  as  endorser,  is  what  be 
•  himself  saya  in  his  deposition;  "that  he  has  disposed  of 
all  hie  interest  in  the  said  note ;  and  that  he  is  not  made 
responsible,  at  he  belieees,  on  the  said  endorsement.**    This 
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nr,  appears  lo  me  altogether  insuflBcient.  The  presumption 
^-  of  law  i^,  that  he  has  been  regularly  charged  as  endorser  ; 
and  this  presumption  is  rebutted  only  by  the  belief  of  the 
endorser,  that  he  has  not  been  made  responsible.  Upon 
what  that  belief  is  founded,  does  not  appear.  Whether  he 
is  liable  or  not,  is  a  mixed  question  of  law  and  fact.  He 
may  not  have  received  actual  notice  of  the  dishonor  of  the 
note  by  the  maker;  and  found  his  belief  upon  that  cir- 
cumstance. But  if  notice  was  actually  sent  lo  him^  he  is 
charged,  although  he  may  never  have  received  it.  The 
notice  may,  in  his  opinion,  have  been  given  too  late  ;  but 
whether  ii  was  or  not,  is  a  qtiestion  of  law,  which  he  can- 
not be  permitted  to  decide,  for  the  purpose  of  rendering 
himself  a  competent  witness.  He  does  not  pretend  that 
the  note  was  taken  by  the  endorsee  upon  tlic  credit  of  the 
maker  only,  and  under  an  agreement  not  to  look  to  him  as 
endorser.  Such  was  the  evidence  in  Herrick  v.  Whitney^ 
(15  John.  240,)  and  in  Shavtr  v.  £Ue,  (16  John.  201.) 
He  must,  then,  be  considered  as  endorser,  liable  to  pay  the 
note,  if  it  should  not  be  recovered  from  the  defendant. 
He  had,  therefore,  a  direct  interest  in  producing  a  recovery 
in  this  suit.     On  this  ground,  he  was  incompetent. 

If  he  had  not  been  responsible  as  endorser,  I  am  in- 
clined to  think  that  his  liability  upon  the  implied  warranty 
of  the  genuineness  of  the  note,  would  not  have  disqualified 
him  for  the  purpose  for  which  he  was  oflfered. 

The  genuineness  of  the  note  had  been  previously  es* 
tablished,  by  proof  of  the  hand  writing  of  the  maker ;  and 
although  the  testimony  of  the  witness,  as  to  the  admission 
of  the  debt  by  the  defendant,  might  tend  to  corroborate 
the  previous  testimony,  it  was  not  ofTered  for  that  purpose; 
nor  was  such  its  natural  and  legal  effect.  The  rule  upon 
this  subject,  as  recognized  in  Herrick  v.  WkUney  and 
Shaver  v.  EhUy  has  always  appeared  to  me  to  be  founded 
on  considerations,  extremely  refined  and  artificial.  It  ii^ 
at  all  events,  not  to  be  extended. 

The  motion  must  be  denied. 

Motion  denied. 
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MuUrORD   against  BkOWN.  Brown. 

On  error  from  the  Smeea  C.  P.  Brown  sued  Mvmford  A  tenant  can- 
before  a  juslice,  for  money  paid  and  work  done,  in  repa'r-  bu '^dbnl, 
me  cerlain  premises  of  which  the  parties  were  Icnantd  in  ^°''      np«in 

™.       ,  1  .    .      .  ,1  done    by   tha 

common.     The  former   recovered  ;  and  the  laller  appealed  fbrmsr  to  the 

to  the  C.  P.  where  the  former  also  recovered  j  on  tliis  stale  f'*'"'™'  P"™- 
of  focl^  presented  upon  bill  of  exceptions:  the  parties  be- tlian  baa  ipg. 
ing  tenanla  in  common  of  a  lot,  the  plaintiff  below  made  by'j£"*taJ12J 
a  board  fence  on  the  renr,  where  an  old  fence  had  rutted  to  pay  for 
down.  The  new  fencs  was  a  substantial  benefit ;  and  the  Aaaunipdt 
lot  would  produce  as  much  additional  rent,  as  would  pay  "'"  "''^ '" 'IT 
for  the  repairs.  AVheii  the  plaintiff  made  the  repairf,  he  eommoo  a- 
was  in  actual  posseiislon  of  the  lot,  under  a  leose  for  one  e"'">"«™">«i% 
year  from  the  defendiint,  of  his  half,  at  a  sltpulaicd  rent,  iba  land,  dio' 
The  defcndont  lived  about  3  miles  distance  from  the  pre-  ^'^^^^^ 
mises  ;  and  was  often  in  the  village  where  they  lay.  No  *>it>>ouia  pre- 
exprees  request  for,  assent  to,  or  promise  to  pay  for  the  'o''join'in"ho 
repairs  on  the  pait  of  the  defendant  M'as  proved  ;  nor  did  "^""^Sf**^ 
it  appear  that,  before  making  the  repairs,  the  plainlifT  had  by  thelattar. 
requested  the  defendant  to  moke  his  share  of  them.  ^^'I^JTiJI^ 
The  piainiilT  claimed  to  recover  one  half  the  value  of  the  ait  be  the  pro- 
repairs.  The  defendant  moved  the  C.  P.  for  a  nonsuit,  ^„(,  ^ 
which  ihey  denied.  Verdict  and  Judgment  for  the  plaintiff 
below. 

TakoU,  {atlnmey  general,)  for  the  plaiuliff  in  error.  The 
building  of  the  fence  was,  for  aught  (hat  appears,  without 
the  knowledge,  and  against  the  will  of  J\lumford,  Clearly 
he  is  not  accountable  as  landlord  to  his  tenant  for  these  re- 
pairs.    (1  T.  R.  30.     20  John.  28.) 

L.  F.  Sleeens,  contra.  Tha  landlord  is  liable  for  such 
repairs  as  are  necessary  to  preserve  the  premises  from  di- 
lapidation. 

At  any  rate,  a  tenant  in  common  is  liable  for  such  re- 
pairs to   bis  co-tenant.    (F.  JV*.  B.  295.     fVrU  de  reparw. 
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albant,  tiane  faeienda.  id.  378.  Writ  of  Contribution.  The  ac- 
Oct.  1826.  ^JQp  Qf  assumpsit  has  taken  the  place  of  the  aDcient  reme- 
Mumford     ^y-     (^  J^oss,  Rep.  540.) 


V. 

Brown. 


Talcott^  in  reply,  said  that  no  liability  for  repairs  attached 
to  the  co-tenant  till  afler  demand  and  refusal. 

Curiay  per  Savage,  Ch.  J.  Clearly,  the  defendant  be- 
low was  not  liable  as  landlord.  It  is  not  in  the  power  of 
a  tenant  to  make  repairs  at  the  expense  of  his  landlord,  un- 
less there  be  a  special  agreement  between  them,  authorizing 
him  to  do  this.  The  tenant  takes  the  premises  for  better 
and  for  worse  ;  and  cannot  involve  his  landlord  in  expense 
for  repairs,  without  his  consent. 

It  is,  however,  a  different  question,  whether  the  defend- 
ant below  was  not  liable  as  tenant  in  common,  for  such  re- 
pairs as  were  necessary  to  preserve  the  property. 

The  ancient  mode  of  proceeding,  by  one  tenant  in  com- 
mon against  his  co-tenant,  who  refused  to  repair,  was  by 
writ,  de  reparatione  faciendoy  a  remedy  which,  probably, 
still  exists.  A  recovery  could  be  bad  by  this  writ  only  in 
case  of  refusal  to  repair ;  and  admitting  timt  the  action  of 
assumpsit  has  superseded  the  ancient  proceeding,  should 
not  the  plaintiff  below  iiave  shown  a  request  and  refusal? 
In  Doane  v.  Badger^  (\2  Mass.  Rep.  65,)  it  was  decided 
that  one  claiming  a  privilege  in  a  well  and  pump,  situate 
in  the  land  of  another,  eacli  being  bound  to  contribute  to 
the  repairs,  can  have  no  action  for  repairs  against  him 
whose  land  the  well  is  in,  until  after  a  request  and  refusal 
to  repair.  Jackson^  J.  wlio  delivered  the  unanimous  opin- 
ion of  the  court,  said,  that  considering  the  parties  as  ten- 
ants in  Qommon,  with  no  prescription,  or  special  contract 
as  to  repairs,  it  was  clear  the  action  could  not  be  sustain- 
ed, without  a  request  by  the  plaintiflf  to  the  defendant  to 
join  in  making  the  repairs.  He  says  the  action  on  the  case 
seems  to  be  a  substitute  for  the  old  writ  de  reparaUone 
faeienda.  But  he  adds,  *'  If  two  co-tenants  tacitly  agree, 
or  permit  the  house  or  its  appurtenances  to  go  to  decay, 
neither  can  complain  of  the  other,  until  after  a  request 
and  refusal  to  join  in  making  the  repairs."    The  reasoa 
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upoa  which  he  founds  this  position,  seems  to  be  conclu- 
eive.  Il  is,  thai,  till  such  request  and  reruaat,  both  ten> 
anla  are  in  equal  Tault,  one  having  as  much  i-easoa  to  com* 
plain  as  the  otiier. 

In  Loring  v.  Bacon,  (4  Mast.  Rep.  375,)  it  appeared 
that  the  plainttfT  owned  the  upper,  and  the  deTendant  the 
lower  story  of  a  house.  The  plaintiff  repaired  the  roof, 
after  requesting  the  defendant  to  join  in  the  repairs;  and 
then  sued  to  recover  the  defendant's  alleged  proportion. 
The  court  held  that  the  plaintiff  could  not  recover.  The 
parties  were  considered,  not  as  tenonts  in  common  ;  but 
owners  in  severalty  of  the  parts  occupied  by  each.  But 
the  principle  was  recognized,  that  tenants  in  common  may 
be  compelled  to  repair  by  ibe  writ  de  reparatione  facien- 
da;  and  also  that  if  one  sufler  his  separate  property  to  go 
to  decay  to  the  injury  of  another,  a  writ  may  be  obtained 
to  eompel  him  to  repair  it;  and  that  after  an  injury  sus- 
tained, an  action  on  the  case  lies.  That  case  was  very 
different  from  this  ;  and  no  inference  can  be  drawn  from 
it,  affecting  the  question  now  before  the  court. 

I  know  of  no  adjudication  or  principle  by  which  one 
shall  be  compelled  to  pay  another  for  services  rendered 
without  request  or  assent,  express  or  implied. 

The  plaintiff  in  error  is  not  liable  on  the  count  for  mon- 
ey paid,  because  it  was  without  his  assent ;  nor  is  he  lia- 
ble as  co-tenant,  because  he  was  not  in  fault,  having  nev- 
er been  requested  to  make  the  repairs.  That  the  lepaira 
were  proper  and  necessary,  does  not  alter  the  case. 

The  judgment  must  be  reversed. 

Judgment  reversed. 
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▲LBANr, 
Oct.  1826. 

Spafford 

-7'^  Spafford  against  Hood. 

The  penal-  On  error  from  ihe  C.  P.  of  Orleans  county.  Tlie  cause 
ty  imposed  by  q^j^q  i^to  iliat  court  by  appeal  from  a  justice's  court.  Tlie 
ofihc82d8cc-  action  was  debt,  by  Spafford  against  Ilood^  for  ^10,  the 
fo^VeVup^ort  penalty  mentioned  in  the  22d  section  of  the  act  for  the 
of  common  support  of  common  schools,  passed  ^Qpril  12/A,  1819. 
Xsl,^€h,  m')  {Sess,  42,  c/i.  161,  p.  187.)  The  declaration  was  for  neg- 
upon         the  j^^^  ^f  ^\^q   duties    imposed  on  the   defendant,  as  district 

clerks,  &c.  of  .  "^  . 

■chool  die-  clerk  of  school  district  No.  8,  in  the  towns  of  Murray  and 
«i«^J^o'J^^  Cla^'^dm,  in  tlie  county  of  Orleans. 

nonpenorm-  '  •' 

ance  of  their  At  the  trial,  in  the  C.  P.,  the  plaintifT  proved  that  the 
not  extend ^0  defendant  was  clerk  for  the  district  mentioned  in  the  dec- 
the  defective  laration,  and  that  he  acted  as  such  in  1824;  and  that,  as 
or  omission  of  such  clerk,  hc  was  ordered  by  the  trustees  of  the  district, 
act^J^'^biu  onl  *"  December,  1824,  to  call  a  special  meeting  for  the  24/A 
to  a  general  of  that  niouili.  That  he  was  ordered  to  do  this  more  than 
an^fof uledu-  *  ^^J'^  previous  to  the  meeting ;  but  that  he  neglected  to 
ties   of  their  warn  and  notify  certain  individuals,   taxable  inhabitants, 

Accordingly,  ^^^  resided  in  the  boundaries  of  the  district, 
it  docs  not  nt-      The  court  below  deciding   that,  to    warrant  a  recovery 
omission      of  of  the  penalty,    the   omission    of  the   defendant  must  be 
-™^"^I..i^  shown  to  have  been  wilful  and  designed,  evidence    was 

urnrn  n  part  of  o         » 

the  taxable  given  upon  this  point.  The  court  also  charged  the  jury 
r»duH>"dis-  *'^^^  ^'^®  omission  must  have  been  wilful  and  designed; 
irici,  to  attend  and    the    plaintiff  excepted   upon  this,  and   other   points 

a  st>eri.\l  mrct-      ,  .   ,    .     .         ,  ^  .  »r     i.  i  •     . 

in<;  onicrod  by  whicli  It  IS  not  ncccssary  to  notice.  Verdict  and  judgment 
the  trustees,     f^^  thc  defendant. 

I  he    object 
of  this  section  ,  , 

WAX,  to  compel      L.  B.  Jncett^  for  the  plaintiff  in  error* 

a  bona  fide  nc* 
cnpinnco  of 
Uie  offices 
which  ii  enumerates. 

A  Kimilnr  construction  applies  to  thc  5th  section  of  the  act  for  thc  nsseflsment  and  eollee- 
tion  of  taxes,  (8  R,  L.  A  IS.)  'which  imposes  a  penalty  upon  assessfors.  Per  Svybbalaitd, 
J,  delivering  the  opinion  of  the  court. 

^  Where  it  is  thc  intention  of  the  legislature  to  impose  a  penal^'  on  an  officer,  for  tbe  oinis- 
aion  of  nny  particular  duty,  they  use  language  which  is  clear  and  explicit ;  a.  f .  9  JK.  £•. 
974,  imposing:  $iO  on  overseers  of  highways  for  not  warning  people  assatsed  Co  work,  4c. 
Per  SuTHBRLANO,  J.  delivering  the  opinion  of  the  court. 
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R.  Bryant,  contra. 

Ct(rio,;Mr  SuTBEHLAND,  J.  Tlio  lailer  part  oftlie22d 
eeciioQ  of  the  "act  for  the  euppurtof  common  schools," 
impoaea  the  penalty  of  10  dollars  upon  llie  clerk,  trustees 
and  collector  of  each  school  clialrict,  who  shall  neglect  the 
peiformance  of  tlie  duties  of  liis  olTice.  This  section  pro- 
videe,  in  the  first  place,  "  that  every  person  who  shall  be 
duly  chosen,  or  appointed  to  either  of  said  offices,  and  shall  * 
refuse  to  serve  therein,  shall  forfeit  and  pay  the  sum  of 
$5,  &c. ;  oruf  tvery  person,  wfio  being  dtily  chosen  or  ap- 
pointed a»  aforesaid,  to  strve  ni  any  suck  office,  and  hav- 
ing accepUd  thereof,  or  tiol  declared  his  refusal  to  accept, 
shall  neglect  the  performance  of  the  duties  of  such  office, 
shall  forfeit  and  pay  l he  sum  of  jj^lO;  to  he  recovered, 
&c."  The  defendant  was  elected  clerk  of  the  school  dis- 
trict in  which  ha  resided,  and  accepled  the  office ;  and, 
for  aught  that  appears,  performed  iis  duties  generally  Id 
a  faithful  and  saliafaclory  manner.  But  itj  appeared,  that 
in  the  month  of  Zteceniter,  1834,  he  was  directed  by  tha 
trustees  lo  call  a  special  meeting  of  ihe  districr,  ThatoD 
such  occasion,  he  ommitted  to  give  notice  of  the  lime  and 
place  of  the  meeting,  to  two  or  three  of  the  taxable  inbab* 
itants  of  the  district;  and  that  omission  is  the  foundation 
of  this  action. 

The  plaintilT  look  several  excoplioos  to  the  opinions  ex- 
pressed by  the  court  below,  which  il  is  not  necessary  par- 
ticularly to  consider  ;  as  we  are  clearly  of  opiinon  that  it 
is  not  a  case  to  which  the  penally  given  hy  the  section  in 
questioD,  was  intended  to  apply. 

It  is  apparent,  that  the  sole  object  of  the  23d  section  of 
this  act,  is  to  compel  the  individiialii  who  may  be  elected^ 
or  appointed  to  the  offices  of  clerk  or  truatecs,  or  collect- 
or of  any  school  district,  lo  accept  the  appointment.  It  is 
accordingly  provided  in  the  first  instance,  that  any  individ- 
ual ifho,  after  having  been  duly  elected  or  appointed  to 
either  of  thrae  offices,  sbaU  refuse  lo  gene  therein,  shall 
forfeit  and  pay  the  sum  of  $5.  But  it  was  foreseen  (hat 
ihia  provision  might  be  evaded,  by  a  oomiaal  acceptance 


480 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
Oct   1826. 

Spafford 

V. 

Hood. 


of  the  offices,  and  an  entire  neglect  or  omission  to  perform 
ay  of  their  duties  :  and  it  was  to  guard  against  such  an 
evasion,  that  the  latter  clause  of  the  section  was  inserted. 
It  is  applicable  only  to  cases  where  the  acceptance  of  the 
office  is  colorable  merely,  without  any  bona  fide  inten- 
tion, at  the  time  of  accepting  it,  of  discharging  its  duties  ; 
and  not  to  cases  where  the  person  elected  or  chosen,  en- 
ters upon,  and  performs  the  general  duties  of  (he  office  ; 
but  is  guilty  in  an  individual  instance,  of  a  negligent,  or 
even  a  wilful  omission  of  his  duty.  The  duties  of  these  of- 
ficers are  various  and  minute  ;  some  of  a  merely  ministeri- 
al character,  as  calling  meetings,  giving  notices,  &c.  ;  oth- 
ers of  a  more  important  and  responsible  description  ;  and 
the  performance  of  the  latter  is  generally  enforced,  either 
by  requiring  security  to  be  given,  or  imposing  a  specific 
penalty  for  the  omission.  Thus,  by  the  24th  section,  the 
collector  of  the  district  is  required  to  give  security  in  dou- 
ble the  amount  of  the  taxes,  or  other  moneys  to  be  collect- 
ed by  him  :  and  by  the  28th  section,  a  penalty  of  $25  is 
imposed  upon  the  trustees,  or  any  one  of  them,  who  shall 
make  a  false  report  to  the  commissioners  of  common 
schools  for  their  town  ;  by  means  whereof  any  moneys 
shall  be  fraudulently  obtained  from  the  commissioners,  or 
unjustly  apportioned  by  them.  And  the  SOih  section  im- 
poses a  similar  penalty  upon  any  trustee,  who  shall  refuse 
or  neglect  to  render  an  account  of  all  the  money  received 
by  him,  or  to  pay  over  any  balance  which  may  be  found 
in  his  hands.  The  discharge  of  the  important  duties  of 
these  officers  being  thus  provided  for,  it  is  not  reasonable 
to  suppose  that  the  legislature  intended  to  impose  a  pen- 
alty upon  them,  for  an  omission  to  perform  each  and  every 
subordinate  act,  appertaining  to  their  offices.  It  is  not 
usual  with  us,  to  enforoe  the  performance  of  the  duties  of 
our  officers  by  penalties,  except  where,  from  the  nature  of 
tbi^  duty,  there  is  peculiar  danger  of  malfeasance. 

The  5th  seclion  of  the  act  for  the  assessment  and  col- 
lection of  taxes,  (2  R.  L.  512,)  contains  a  provision  very 
simitar  to  that  which  we  are  now  considering.  It  is,  that 
if  any  assessor  shall    refuse,  or,  without    being  prevented 
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by  sickness,  neglect  (o  perform  ihe  duties  required  of  him 
by  this  act,  he  shnll  forfeit  nnd  pay  to  the  people  of  this 
state  (he  sum  of  $50.  There  can  be  no  doubt,  I  appre- 
hend, that  the  neglect  here  spoken  of  and  Intended,  is  a 
total  neglect,  equivalent  lo  a  refusal  to  take  upon  himself 
the  office  ;  and  not  the  omission  of  a  single  acl. 

The  9lh  section  of  the  act  relative  to  the  duties  and 
privileges  of  towns,  (2  R.  L.  1S9,)  contains  a  similar  pro- 
vision in  relation  to  the  town  officers. 

Where  it  is  the  intention  of  tlie  legislature  to  impose  a 
penalty  on  an  officer  for  the  omission  of  any  particular  du* 
tV)  they  use  language  wiiich  is  clear  and  explicit.  Thu^ 
in  relation  to  the  overseers  of  highways,  (2  R.  L.  274,  «. 
14,)  it  is  provided,  "Tiiat  every  overseer  of  highways, 
who  shall  neglect  or  refuse  to  warn  ilie  people  assessed,  lo 
work  on  the  highways,  &c.,  or  to  colled  the  moneys  that 
may  arise  from  fines  or  conimutatious,  or  to  perform  any  of 
the  duties  and  services  required  by  the  act,  or  which  maybe 
enjoined  on  him  by  the  commissioners,  &c.,  shall  forfeit/or 
every  such  neglect  or  refusal,  the  sum  of  $10,"  Slc.  The 
difference  in  the  phraseology  of  these  acls  is  very  striking : 
and,  in  my  judgment,  afTords  strong  confirmation  of  the 
correctness  of  tlie  constrticlion  we  have  given  to  the  section 
of  tho  Bcliool  ncl  under  consideration.  The  judgment  of 
the  court  below  must  be  afilrraed. 

Judgment  alTirmed. 


BUTTEHFIELD    agOinSi   CoOPER. 

Assumpsit  ;  tried  at  the  Jefferson'  circuit  December  Mtk,  Xa    amB- 

1826,  before  Williams,  C.  Judge.  m"'  ""J  " 

The  action  was,  to  recover   back  about  $700,  tlie  con-  Htwkim 

sideration  money  paid  by  the  plaintiff  to  the  defendant,  on  f^^o^lj,'!^, 

a  contract  to  purchase  of  llie  latter  a  lot  of  ground  called  kttd,  that  the 

crei,"  ihould 
be  rajceteil  ai  iurplusag«i  and  that  iho  contract  cotimiI  Iha  nfasja  lot  turrayed  and  est  off 
to  Hmakim,  and  upon  nhicb  he  enler«d,  imprOTiDg  part,  under  a  parol  coamcl  of  pui- 
chu«i  though  it,  in  fuel,  contained  106  acrei. 
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Cooper. 


The  facts,  as  proved  at  the  (rial,  were,  that  on  the  lOtk 
of  JUarchf  1824,  the  plaintiflf  agreed  to  pay  the  considera- 
tion ;  and  the  defendant  to  convey  at  the  time,  and  in  the 
manner  specified  in  certain  memoranda  of  the  agreement, 
drawn  up  and  signed  by  the  parties  on  that  day,  one  of 
which  was  retained  by  each.  There  was  no  question  tliai 
the  consideration  had  been  paid ;  but  the  parties  disagreed 
in  the  construction  of  these  memoranda  in  the  description 
of  parcels.  The  memorandum  signed  by  the  defendant, 
and  kept  by  the  plaintiff,  mentioned  these  as  the  Haxokins 
place.  That  signed  by  the  plaintiff,  and  kept  by  the  de- 
fendant, mentioned  them  as  the  HaiokxM  flacty  emtaxning 
one  hundred  acreSf  lying  partly  opposite  to  H.  HUyerfs  farm. 

Before  entering  into  the  agreement  in  question,  the  de- 
fendant, owning  a  large  tract  of  land,  had  contracted  ver- 
bally with  one  Hawkins^  to  |fll  him  100  acres.    A  surveyor 
went  with  Hawlam  and  the  defendant,  to  locate  the  pur- 
chase ;  and  they  commenced  on  one  Conldin^s  east  line,  on 
the  Quaker  road,  and  ran  easterly  on  that  road,  81  rods, 
where  the  surveyor  stuck  a  stake.    Thence  they  ran  back 
from  the  road  towards  one  Parishes  land ;  but  on  account 
of  an  intervening  swamp,  they  could  not  complete    this, 
nor  the  other  two  lines.     They  were  intended,  however,  to 
run  along  Parishes  line  to   Conklin^s ;   and  thence  •  along 
ConklvrCs  to   the  pluce  of  beginning.     The  surveyor  told 
the  defendant,  he  thought  these  lines  would  include  more 
than  100  acres.     Hawkine  took  possession  of  the  premi- 
ses, and  cleared  as  far  east  as  the   stake,  and  back  to 
PamKs  land ;    his  whole  clearing,   which   he  occupied, 
amounting  to  thirty  one  acres.     This  purchase  of  Hawhme 
was  called  100  acres,  and  Hawkins  was  not  to  have  any 
more;    but  it,  in  truth,  amounted  to  106  acres.    When 
the  plaintiff  and  defendant  came  to  arrange  the  draft  and 
execution  of  the  conveyance  under   their  contract,   the 
former  was  willing  to  take  a  conveyance  of  100  acres  on- 
ly; but  claimed  to  have  the  whole  length  on  the  road 
to  the  stake.    The  defendant  insisted  on  conveying  no 
farther  east  on  the  road,  than  to  include  100  acres  between 
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ConkUnU  and  Paruh.'i  land.  Tlie  wliole  difficulty  was  albany, 
about  the  6  acres.  The  plainlitT  was  willing  that  the  de-  *"■  '""- 
fendant  should  take  out  6  acres  back,  bo  db  not  lo  take  any  ^^I|]|^Ity 
of  the  improved  laud  ;  but  (he  defendant  claimed  to  take  t. 

part  of  Ihie.  Finally,  the  plaintiff  demanded  a  deed  of  the  '^"'*'' 
Havikmt  lot,  or  the  106  acreB,  which  the  defendant  refuted 
lo  give.  The  plainlifT  then  demanded  ilie  coiiBiderntion 
paid.  The  defendant  did  not  comply  with  this  demand. 
He  ufierwarde  made  out  a  deed,  excluding  a  part  of  the 
improvemente,  bo  as  to  include  100  acres  only.  But  this 
was  never  tendered  to  the  plaintiO'. 

The  judge  charged  ilie  jury,  iliat  the  plaintiff  was  enti- 
lied  lo  tlie  whole  106  acres,  as  at  first  marked  out;  and 
they  found  for  the  plaintilf,  $740,83,  damages. 

A  motion  was  now  made,  in  behalf  of  the  defendant,  for 
a  uew  trial. 

E.  Fowler  ^  M.  Sterling,  for  the  motion. 

G.  C.  Sherman  ^  D.  W.  Bucklin,  conlra. 

Curia,  per  Savage,  Ch.  J.  Taking  the  two  memo. 
randa  together,  the  agreement  was,  that  the  defendant 
sboald  convey  "  the  Ilawkini  place,"  as  expressed  in  the 
memorandum  signed  by  the  defendant.  According  to 
the  memorandum  signed  by  the  plaintiff,  (be  agreemenl 
was  for  the  purchase  of  "  the  Haukins  place,  containing 
one  bundred  acres."  Suppose  the  defendant  had  execu- 
ted a  deed  in  the  language  of  the  agreement,  "  the  Hme- 
kint  place,  containing  one  hundred  acres ;"  how  much 
would  the  purchaser  have  taken  1  The  Haukim  place  was 
a  piece  of  ground,  known  by  that  name,  because  Hmelmi 
had  occupied  it,  and  it  was  set  off  to  him  by  the  defendant 
in  person.  I  apprehend  that  such  a  conveyance  would 
authorize  the  grantee  to  bold  all  that  was  actually  laid  off 
to  HaufctM,  as  far  east  as  the  stake  stuck  by  the  surveyor 
in  the  presence  of  the  defeodaut  and  Uavhnt,  without 
regard  to  the  quantity  of  acres.  The  words,  "one  hun- 
dred acres,"  were  matter  of  descripUon.  It  seems  to  me 
nmilar  to  conveying  a  lot  by  its  number,  contaiaing  600 
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▲LBANY,    acres.     The  purchaser  takes  the  lot,  whether  it  contains 
Oct.  1826.     ^^^g  Qj.  i^gg  ^^^^^  ^j^^  specified  quantity.     This  is  like  the 

case  of  Mann  v,  Pearsony  (2  Jolin.  Rep.  37,)  where,  in  a 
deed  of  lot  74,  Lysander,  containing  600  acres,  the  contents 
were  said  to  be  matter  of  description  merely.  The  court 
considered  the  number  of  the  lot  as  a  reference  to  the  metes 
and  bounds.  In  this  case,  the  description  of  *'  the  Hawkins 
place,"  referred  to  the  actual  location  of  the  lot,  as  posses- 
sed by  HaicJdns. 

I  am  of  opinion  the  judge  decided  correctly  ;  and  that  a 
new  trial  should  be  denied. 

New  trial  denied. 


Murray  and  Murray  agmnst  Judah. 

Domandof a  ASSUMPSIT  ;  tried  at  the  ^eW'York  circuit,  January  20thf 
made  T\ht  ^^^^^  ^^^^^^  Edwards,  C.  Judge. 

drawee,  before 

the  holder  can  sue  the  drawer. 

No  particular  time  for  demand  is  fixed.  It  is  enough  that  it  be  within  a  reasonable 
time ;  and  it  does  not  lie  with  the  drawer  to  object  that  the  demand  is  too  late,  unless  he 
has  beea  injured  by  the  delay. 

One  who  has  transferred  a  check  or  note,  is  an  incompetent  witness  for  the  holder,  in  an 
action  upon  it,  on  the  ground  that  he  impliedly  warrants  his  title  and  the  genuineness  of  the 
paper;  but  if  he  be  discharged  from  his  debts  under  the  insolvent  act,  subsequent  to  the 
transfer,  this  renders  him  competent. 

Whether  he  be  not  a  competent  witness,  where  the  genuineness  of  the  paper  is  £rst  es- 
tablished by  other  evidence ;  and  there  is  no  pretence  that  he  wanted  title  to  the  paper  ? 
Q,uere, 

A  warranty  of  title  or  genuineness  by  one  who  transfers  negotiable  paper,  if  it  turn  out 
to  be  false,  is  oroken  the  instant  of  the  transfer ;  and  his  liability  is  taken  away  by  a  dis- 
charge under  the  insolvent  act,  after  the  transfer,  though  before  the  want  of  title  or  genu- 
ineness be  detected. 

The  drawer  of  a  check  is  not  a  surety  for  the  payee,  though  it  be  lent  to,  or  drawn  for 
the  accommodation  of  the  latter.  And,  therefore,  though  a  subsequent  holder  give  time  to 
the  payee  to  make  payment,  he  being  bound  to  pay  such  holder,  this  will  not  discharge  the 
drawer,  even  thoagh  such  holder  know  the  check  was  for  the  payee's  accommodation.  As 
between  the  drawer  and  the  payee  and  subsequent  holder,  the  drawer  is  the  prindpaJ,  and 
Uie  payee  the  surety. 

Tnough  a  check  be  transferred  to  two,  as  collateral  security  for  two  sercial  debts  due  to 
them  respectively,  vet  one  alone  may  sue  upon  it,  and  possession  by  him  is,  prima  Jaeie, 
evidence  that  the  otner  has  sold  his  interest  to  him. 

In  an  action  for  money  paid,  &c.  or  money  had  and  received,  by  the  holder  of  a  check 
against  the  drawer,  the  check  is,  per  «e,  conclusive  evidence ;  and  the  drawer  cannot  show 
in  his  defence,  that  money  was  not  had  and  receiired  by,  or  paid  for  him. 

A  check  was  transferred  by  the  holder  as  collateral  security  for  an  antecedent  debt  Af- 
terwards, the  drawer  failing,  it  was  appraised,  and  the  creditor  took  it  absolutely,  at  a  sum 
less  than  its  face,  giving  the  holder  credit  at  the  amount  of  the  appraisal.  H^d,  that  in  an 
action  by  the  creditor  against  the  drawer,  this  circumstance  could  not  be  evidence  to  di- 
minish tne  amount  of  the  recovery ;  that,  though  the  creditor  gave  less,  yet  he  was  enti- 
tled to  recover  according  to  the  face  of  the  cheek. 


Utmj 

Jiidtli. 
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The  action  was  to  recover  the  amount  of  a  check,  of  aliakf, 
which  the  ptaintifls  were  holders,  drawn  by  the  defendant  *^  ""• 
OD  the  Pheenix  Bank,  payable  (o  bearer,  drawn  the  Bth, 
but  post  dated  tlie  l5lfio{May,  ISIS,  for  jj^dOOO.  The 
declaration  coDtained  the  common  money  counts  only. 

it  appeared  at  the  trial,  that  the  check  had  been  duly 
executed.  That  at  the  date  of  the  check,  the  defendanl 
bad  in  the  bank,  a  tittle  more  than  $500  ;  and  ihat  on  the 
iid  of  Janutiry,  I8S(^  his  account  with  the  hank  was 
closed,  and  he  drew  for  the  balance.  He  had  a  consider- 
able running  account  ai  the  bank,  and  often  had  large  bal- 
ances due  to  him;  and  from  June  \Sth  to  18(/t,  1818,  he 
had  [here  (51 36,62 ;  and  if  the  check  had  been  presented 
at  its  date,  or  within  several  months  afterwards,  it  would 
have  been  paid.  The  defendant  was  in  good  credit  till 
bis  failure,  which  was  in  July,  1819. 

The  defendant  moved  for  a  nonsuit,  on  the  ground  that 
no  demand  of  payment  was  shown,  by  the  plaintilTs,  to 
have  been  mnda  at  the  back.  The  Judge  overruled  the 
motion,  and  decided  that  the  plaintifls  were  entitled  to  re- 
cover the  amount  which  the  defendant  had  in  the  bank  at 
the  date  of  the  check,  this  operating  as  a  special  assign- 
ment of  (hat  amount  to  any  future  holder  of  the  check ; 
and  the  withdrawal  of  the  funds  was  money  had  and  re- 
ceved  for  the  use  of  the  holder.     The  defendant  excepted. 

The  judge  refusing  to  declare  that  any  future  funds,  de- 
posited by  the  defendant  in,  and  drawn  from  the  bank,  were, 
in  like  manner,  money  had  and  received  for  the  holder's 
use,  the  plaintids  excepted. 

The  plainlifls  (hen  called  /.  Foote  ns  a  wilnese.  Foote 
had,  on  the  lOlA  of  May,  1819,  passed  tlie  check  to  the 
plaintifTs  and  one  Thomat,  as  security  for  a  debt  previous- 
ly due  to  them  respectively,  of  more  thun  $1,200.  But 
he  had  been  discharged  in  1831,  under  the  insolvent  ast 
of  ^pril  ISth,  1813.  Proof  of  these  facts  were  followed 
up  by  the  production  of  the  discharge  and  the  proceedings 
to  obtain  it.  The  defendant  objected  that  the  witness  waa 
incompetent,  as  he  might  b«  liable,  notwithstanding  hia 
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discharge,  in  case  the  check  should  prove  invalid  or  inef- 
fectual against  Judah.  The«  objection  was  overruled,  and 
the  witness  sworn.     The  defendant  excepted. 

Foot  then  testified,  that  on  the  11/Aof  JV7ay,  1818,  he 
gave  his  check  on  the  Manhattan  Company^  for  j(5000,  to 
one  Westoriy  who  obtained  the  money,  in  exchange  for  the 
check  in  question.  That  his  check  to  Weston  was  a  loan, 
upon  the  understanding  that  Weston  should  loan  the  wit- 
ness a  like  sunr),  for  the  same  length  of  time.  On  llie  day 
the  check  in  question  was  due,  (it  having  been  post  dated 
the  \bth  of  May y)  Weston  requested  the  witness  not  to  pre- 
sent it  to  the  bank,  which  the  witness  agreed  to.  He  saw 
Judah  within  about  6  months  after  the  check  was  due ;  and 
on  his  (X's)  request,  promised  not  to  present  the  check, 
without  letting  him  know  it.  There  was  a  general  under- 
standing between  the  witness  and  Weston^  that  the  witness 
should  not  present  the  check.  The  witness  also  slated, 
that  when  he  passed  the  check  to  the  plaintiffs  and  Thonias, 
he  did  not  know  that  it  was  a  lent  check.  That  the  de- 
fendant promised  the  witness,  that  the  check  should  be 
paid,  both  before  and  after  the  transfer,  and  after  the  de- 
fendant knew  of  the  transfer  to  the  plaintiffs  and  Thomas. 
After  the  defendant's  failure,  and  he  believed  after  the  com- 
mencement of  this  suit,  the  witness  went  to  the  Phanix 
bank,  to  inquire  if  there  were  any  funds  there ;  and  had 
the  check  with  him,  having  procured  it  from  Mr.  Murray 
for  the  purpose. 

On  cress-examination,  he  admitted,  that  before  he  pass- 
ed the  check,  he  heard  both  from  Weston  and  the  defend- 
ant, that  the  check  had  been  loaned  to  Weston  for  his  ac- 
commodation. Another  check  of  the  defendant  for  $5000, 
dated  in  ^pri7,  1818,  and  negotiated  by  Weston  with  the 
witness,  had  also,  at  the  same  time,  been  transferred  to 
the  plaintiffs  and  Thomas;  and  when  the  defendant  con- 
versed with  the  witness,  he  spoke  of  both  checks.  On 
the  29th  of  February,  1820,  the  witness  received  a  deed 
from  Weston  of  laud  in  Madison  county,  and,  with  the 
plaintiffs'  and  Thomas*  consent,  gave  up  the  check  dated 
in  ^pril,  to  be  cancelled.     The  land  was  conveyed  for  their 
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beoelit.  He,  at  tlie  eaine  lime,  witli  the  coneeDl  of  the 
plainti^  and  Thomat,  and  as  pari  of  the  arrangement, 
a^eed,  under  seal  wiili  Weilon,  that  on  liis  paying  j(2,- 
500,  with  interest  thereon,  after  the  lapse  of  six  months,  it 
should  he  in  full  of  all  claims  which  the  witness  then  had 
against  Wetton;  and  that  he  would  give  up  to  JVeston  the 
check  in  question.  This  agreement  was  produced  on  the 
trial.  The  witness  said  he  understood  that  if  the  $2,dOO 
was  not  paid  in  6  months,  the  check  would  he  good  for  the 
whole  Htnount, 

The  witness  farther  testified,  that  on  the  31ft  day  of 
JUarch,  1821,  the  cJieck  in  question,  with  certain  other 
properly,  were  appraised  at  $1,250,  by  agreement  between 
the  witness  and  the  plainlifTs  and  Thonuu ;  and  that  sum 
placed  absolutely  to  the  credit  of  the  witness.  That  the 
plaintiffs  and  Thomat  then  became  petitioning  creditors  for 
the  witness*  discharge,  (o  the  amount  of  the  balance  due 
after  such  credit. 

He  farther  stated  thai  he  did  not  inform  the  plaintiffs,  at 
the  time  of  his  passing  the  check,  that  the  money  was  rais- 
ed for  tVtsUm,  or  the  check  for  his  accommodation. 

The  defendant  now  again  moved  for  a  nonsuit,  on  the 
ground  that  Thomai  should  have  been  a  party  plaintiff 
with  the  Murrayt ;  and  (hat  the  check  having  been  lent 
to  fVttton  by  the  defendant,  the  general  money  counts 
would  not  reach  the  case.  The  judge  overruled  the  mo- 
tion, on  the  grounds  that  the  possession  of  the  check  by 
the  plaiDtifTa  was,  /irima /ode,  evidence  that  Thomat  had 
transferred  it  to  them  ;  and  that  the  plaintiff  mighl  recov- 
er on  the  money  counts,  in  the  same  manner  as  if  they  bad 
declared  upon  the  check.  The  defendant  excepted  on  both 
points. 

Waton,  who  had  been  discharged  under  the  insolvent 
act,  was  then  sworn  for  the  defendant ;  and  elated  that  he 
borrowed  the  check  in  question,  on  the  1  Uh  of  May,  I8I81 
it  being  poet  dated  (he  \&th.  The  check  was  borrowed 
for  witnesi'  ezcluaire  use,  and  he  oo  told  FooU  when  he 
received  it.     Juiah  refused  to   consent  to  any  arrange* 
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ment,  except  on  the  basis  of  giving  up  both  checks,  which 
the  witness  repeatedly  told  Foote, 

The  defendant  then  offered  to  prove,  by  this  witnesp,  that 
the  deed  of  conveyance  to  Foote  was  in  payment  of  both 
checks.  To  this  the  plaintiffs  objected  ;  but  the  evidence 
was  received,  and  the  plaintiffs  excepted. 

The  witness  then  swore,  that  the  check  in  question  was 
liquidated  at  $2,500 ;  and  that  it  was  agreed  that  the  resi- 
due of  the  check  should  be  paid  by  the  conveyance ;  and 
it  was  paid  accordingly.  On  cross-examination,  however, 
he  admitted  the  whole  agreement  was  contained  in  the 
writings. 

Another  witness  for  the  defendant  testified  to  the  like  ef- 
fect. 

Foote  being  again  called,  after  a  recess  of  the  court,  stated 
that,  on  further  reflection,  he  recollected  that  he  had  ol>- 
lained  the  check  in  question  from  Mr.  Murray ;  and  pre* 
sented  it,  before  the  commencement  of  this  suit. 

Considerable  contradictory  evidence  was  then  given  upon 
the  question,  whether  the  check  had  been  originally  givea 
on  an  usurious  consideration. 

The  judge  charged  that  the  legal  presumption  was,  (ha^ 
the  money  for  which  the  check  was  given,  had  been  paid 
for  the  defendant's  use,  or  had  and  received  by  him ;  and 
that  in  this  case  he  could  not  be  permitted  to  show  the 
contrary.  That  to  constitute  usury,  there  must  have  been 
a  corrupt  agreement  to  pay  more  than  legal  interest  for 
the  check ;  and  that  both  parties  must  have  agreed  to  the 
corruption.  That  the  plaintiffs  were  entitled  to  recover 
on  the  common  money  counts.  That  the  defendant  could 
not  be  considered  in  the  light  of  a  surety,  though  the  check 
was  loaned  to  Weslon;  and  though  Foofe  knew  this  when 
be  took  it.  That  the  submission  to  arbitration,  between 
the  plaintiffs,  Thonias  and  Foote,  and  the  award  thereon, 
were  no  obstacle  to  the  plaintiffs'  recovering  the  same 
amount  as  if  the  award  had  not  been  made.  That  oo  de- 
mand to  fulfil  the  agreement  concerning  the  check  made 
in  February,  1820,  was  necessary  previous  to  the  com* 
mencement  of  this  suit.     The  defendant  excepted   upon 
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all  the  above  points  in  (he  charge.     The  judge  also  charg- 
ed, that  the  agreement  of  February,  1820,  was  no  bar  to 
the  plaintiffs'  recovery ;  and  left  it  lo  the  jury  to  pass  up- 
on the  contradictory  evidence  concerning  the  usury. 
Verdict  for  the  plaintiffs,  for  |3207,29. 

J.  O.  Hoffman^  for  the  defendant,  moved  for  a  new  tri- 
al. He  said  the  plaintiffs  ought  lo  have  been  nonsuited  at 
the  close  of  their  testimony,  no  presentation  of  the  check 
having  been  proved.  (3  John.  C(W.  5,  260.  \2  Ecul^ 
170.  7  East,  359.  15  East,  220.)  By  the  authorities 
cited,  it  will  be  seen  that  a  check  is  considered  a  bill  of  ex- 
change; and  that  both  demand  and  refusal  of  payment, 
and  notice  of  these  to  the  drawer,  are  necessary,  before  a 
suit  can  be  sustained  against  him,  unless  theie  be  a  total 
want  of  funds  in  the  hands  of  the  drawee. 

Foote  was  not  a  competent  witness.  (1  Phil.  Ev.  47, 
53.  6  John.  5.  11  John.  57.)  He  was  a  warrantor  of 
the  genuineness  and  validit}'  of  the  check  in  the  hands  of 
the  plaintiffs;  who,  on  failing  in  this  suit,  may  go  against 
him  ;  and  the  very  record  here  will  be  evidence.  The 
discharge  does  not  destroy  his  interest;  for  his  liability 
was  contingent  at  the  time  when  that  discharge  was  ob- 
tained. 

Any  defence  which  might  have  been  made  against  Foote, 
is  equally  available  against  the  present  plaintiffs ;  and  any 
defence  of  Weston,  is  equally  the  right  of  the  defendant. 

If  the  plaintiffs  are  entitled  to  recover  at  all,  it  can  only 
be  to  the  amount  which  they  paid  for  the  check. 

Thomas  should  have  been  a  party.  The  suit  is  not  on 
the  check  ;  but  for  money  had  and  received  ;  and  the 
check  was  transferred  for  the  joint  benefit   of  the  plaintiffs 

and  Thomas. 

The  check  was  an  accommodation  check,  and  so  known 
to  be.  The  defendant,  then,  was  only  a  surely  ;  and  the 
extension  of  credit  released  his  responsibility.  The  de- 
fendant never  assented  to  the  giving  of  credit. 

The  plaintiffs  having  taken  the  check  merely  as  collat- 
eral security,  cannot  be  deemed  bona  fide  holders  in  the 
£Bur  course  of  trade.     (5  John*  Ch.  Rep.  54.) 
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//.  Z>.  ^  R.  Sedgwicky  contra.  The  general  couuls  arc 
always  sufficient  against  any  party  to  negotiable  paper. 
(12  John.  90.)  And  the  holder  of  such  paper  is  always, 
prima  faciey  the  owner.  (1!  John-  52.  3  Coweny  260.) 
The  defendant  signed  the  check  as  a  principal ;  and  this 
act  estops  him  from  now  setting  up  the  fact,  that  he  was 
surety  merely ;  especially  as  to  third  persons,  holding 
the  security  which  he  has  put  afloat.  (17  John.  169.) 
But  he  has  not  shown  himself  to  be  a  surety.  If  he  is  to 
be  regarded  as  the  drawer  for  the  accommodation  of  Wes- 
ton^  the  giving  of  time  will  not  discharge  him.  This  was 
directly  decided  in  Fentum  v.  Pococky  (5  Taunt.  192.) 
True,  that  case  was  decided  of  an  exceptor  for  accommo- 
dation ;  but  the  principle  is  the  same.  Carstairs  v.  Rol- 
Uslony  {id.  551,)  was  a  still  stronger  case.  There,  a 
maker  of  a  note  for  the  endorser's  accommodation,  was 
held  not  to  be  discharged  by  a  release  of  the  endorser. 
The  rights  of  parties  must  always  be  taken  as  they  ap- 
pear upon  the  written  contract  they  have  formed. 

All   Footers  liability,  as   warrantor,   or   otherwise,   was 
gone  by  the  discharge. 


Curxay  per  Sutherland,  J.  The  first  point,  made  on 
the  part  of  the  defendant  is,  that  the  motion  for  a  nonsuit 
ought  to  have  been  granted;  no  demand  of  payment  of  the 
check  at  the  bank  having  been  proved. 

It  is  a  sutficient  answer  to  this  point,  that  a  demand  was 
subsequently  proved.  That  such  demand  was  necessary 
to  entitle  the  plaintiffs  to  recover  from  the  drawer,  is  well 
established.  A  check  is,  in  form  and  effect,  a  bill  of  ex- 
change. It  is  not  a  direct  promise  by  the  drawer  to  pay 
money;  but  it  is  an  undertaking  on  his  part,  that  the  draw- 
ee shall  accept  and  pay ;  and  the  drawer  is  andwerable, 
only  in  the  event  of  the  failure  of  the  drawee  to  pay.  As 
a  general  rule,  therefore,  a  check  is  not  due  from  the 
drawer,  until  payment  has  been  demanded  from  the  draw- 
ee, and  refused  by  him.  As  between  the  holder  of  a 
check,  and  an  endorser,  or  third  person,  payment  must  be 
demanded  within  a  reasonable  time.  But  as  between  the 
holder,  and  the  maker  or  drawer,  a  demand  at  any  time 
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before  suit  brought  is  BUfllicieni,  iinless  i(  ap|)enr  thai  the  itBANr, 
drawee  lias  failed,  or  ihe  drawer  lias,  in  aonic  oilier  ririi-  '^^  '^'^ 
oer,  euslaiiied  injury  by  tlie  delay.  Tliese  principles  are  Momy 
recognized  and    established   by   this   court,    in    Cruger  v.  '• 

Anulrang,    (S    John.    Cas.   5,)   and     Conrtiy   v.    Warrm, 
(id.  259.) 

2.  Foole  wns  a  competent  nilnes9.  The  regulnrily  and 
validity  of  hie  discharge  as  an  insolvent,  were  not  ques- 
(ioned.  That  discharge  took  place  in  1831,  nnd  lie  passed 
the  check  in  question  lo  the  plaintiffs  in  1819.  The  ob- 
jection seeius  to  be,  that  FooU  was  responsible  upon  the 
implied  warranty  of  the  genuineness  of  Ihe  check,  and  of 
Ill's  onn  title  to  ii ;  which,  it  has  repeatedly  been  held,  ac- 
companies the  transfer  of  all  negotiable  paper.  {Merrick 
T.  Whitney,  15  John.  240.  Shaver  v.  Eble,  16  John.  201. 
6  John.  5.)  But  I  am  inclined  io  think,  that  any  cause  of 
action  arising  from  the  forgery  of  the  check,  if  it  should 
prove  lo  be  forged,  must  be  considered  as  having  accrued 
(o  the  {liiiinliffs  at  the  time  when  they  received  the  check, 
and  not  when  the  forgery  might  be  detected.  Utka  Bank 
V.  Cfaldt,  (6  Cowen,  338.)  If  this  is  so,  then  the  discharge 
terminated  alt  interest  on  Ihe  part  of  Foote. 

But  it  is  lo  be  remarked,  that  Foote  was  not  called  to 
prove  the  execution  of  the  nole.  That  had  been  previous- 
ly established ;  and,  in  this  respect,  the  case  is  distinguisha- 
ble from  those  of  Berrkk  v.  JVhilney,  and  Shaver  v.  EhU; 
where  the  witnesses  were  called  lo  prove  the  execution  of 
the  instruments  winch  they  had  transferred,  and,  by  impii* 
cation  of  law,  warranted.  The  principle  itself  is  a  strictly 
tecliuical  one,  and  not  to  be  extended  to  cases  which  do 
uot  full  within  the  reason  on  which  it  has  been  adopted. 
I  am  aware  of  the  general  rule,  that  wliere  n  wimess  has 
a  direct  interesl  in  the  event  of  a  cause,  he  cannot  be  ad- 
milled  to  testify  as  to  any  matter  on  which  the  jury  are  (o 
pass,  in  favor  of  such  interest.  (Butler  v.  Warren,  1 1  John. 
57.)  But  it  appears  to  me  to  be  worthy  of  consideration, 
whether  the  class  of  cases  which  we  are  now  considering, 
ought  not  to  be  considered  an  exception  to  this  rule ;  and 
whether  a  party  who  has   transferred  a  negotiable  instru- 
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roent,  afier  its  execution  and  genuineness  have  been  estal 
lished,  and  there  is  no  pretence  that  he  bad  not  a  right 
transfer  it,  ought  not  to  be  considered  a  competent  witoe 
for  every  other  purpose.  {fViUiams  v.  Maiihetos^  3  Ca\ 
eriy  252.)  I  do  not,  however,  intend  to  put  the  comp 
tency  of  the  witness  on  that  ground ;  but  on  the  groui 
that  his  discharge  terminated  his  interest. 

3.  It  is  contended,  that  Foote  knew  this  to  be  an  accon 
modation  check  when  he  took  it ;  that  the  defendant,  then 
fore,  stands  in  the  light  of  a  surety,  and  is  discharged  t 
the  extension  of  credit  given  to  IVeston;  and  by  the  a 
rangement  of  the  29/A  of  February^  1820,  made  betwe< 
him  and  Foote.  The  judge  decided  that  it  was  immateri 
whether  Foote  knew  it  to  be  an  accommodation  check,  < 
not.  If  be  did,  it  would  not  entitle  Jvdah  to  the  privilege 
of  a  surety. 

The  acceptor  of  a  bill  of  exchange,   is  undoubtedly  tl 
principal  debtor,  and  the  drawer  the  surety,  though  it  I 
accepted  without  consideration,  and  for  the  sole  accomnH 
dation  of  the  drawer ;  and  nothing  will  discharge  the  a 
ceptor  but  payment  or  a  release.     Lord  EUenborougk  en 
tainly  fell  into  an  error,  when  he  held  a   contrary  doctn 
in  LaxUm  v.  Ptal,  (2  Camph.  185,)  and    CoUoti  v.  Hui 
(3  Campb.  281.)     These  cases  were  subsequently  overri 
by  Gibbsy  J.  in  Kerrison  v.  Cookty  (3  Campb.  362,)  am 
Mansfield,  Ch.  J.  in  Fentum  v.  Pococky  (5  TawU.  192,) 
Carstaxrs  v.  RoUeslon,  (5  Taunt  551.) 

But  here  the  drawer  complains  that  time  was  give 
to  the  drawee,  but  to  Weston,  the  payee  of  the  bill 
that  was  an  act  by  which  the  defendant  could  not  p 
be  injured  ;  for  he  could  never  have  a  right  of  actio 
this  check  against    IVeston.     I  know  no  case  in  t 
has  ever  been  held,  that  giving  time  to  the  paye' 
dorser,  even  of  an  accommodation  bill,  will  disci? 
drawer.     As  between  the  drawer,  the  payee  and 
er,  the  drawer  is  unquestionably  the  principal, 
payee  the  surety.     {Claridge  v.  Dalton,  4  M. 
232,  3,  per  Bayley,  J.     And  see  Seymour  v.  J 
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John.  169.)     The  opinion  of  (he  judge,  therefore,  upon  ibis 
point  was  correct. 

4.  The  judge  was  correct  in  holding  that  the  possession 
of  the  check  by  the  plaintiffs,  was  evidence  that  Thomas 
had  transferred  lo  them  whatever  interest  he  had  in  it. 
The  check  was  also  evidence  of  money  had  an^  received 
by  the  drawer  to  the  use  of  the  holder,  and  of  money  paid 
by  the  holder  to  the  use  of  the  maker.  Both  these  points 
are  fully  considered  and  settled  in  Pierce  v.  Crafti,  (13 
John.  OO.) 

5.  The  award  as  to  the  value  of  the  check  between  the 
plaintiffs  and  Foote,  did  not  affect  their  right  to  recover 
agaJDBt  the  defendant.  It  was  merely  a  mode  of  ascer- 
laining  its  value,  for  the  purpose  of  enabling  the  plaintifls 
to  become  petitioners  for  Foote,  for  the  balance.  It  was  a 
transaction  with  which  the  defendant  has  no  concern.  Il 
was  not  an  agreement  on  the  part  of  the  plaintiff  to  col- 
lect no  more  than  the  amount  at.  which  the  check  was  ap- 
praised, from  Judah.  It  was  merely  evidence  satisfactory 
for  the  object  in  view  ;  that  that  was  the  whole  amount 
which  probably  could  be  collected. 

From  the  amount  of  the  verdict,  I  presume  the  plaintiffs 
recovered  upon  the  basis  that,  by  the  arrangement  of  the 
29(A  of  February,  1820,  $2,500  of  the  check  were  abso- 
lutely paid.  Il  ie  unnecessary,  therefore,  to  consider  wheth- 
er the  parol  evidence  in  relation  to  that  settlement  was 
properly  admitted,  as  the  defendant  has  had  the  benefit  of 
il,  and  the  plaintiffs  do  not  ask  for  a  new  trial. 

On  the  whole,  I  think  the  motion  for  a  new  trial  must 
be  denied. 

New  trial  denied. 
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^""^^  H.  Dubois  against  J.  Dubois. 

Dubois. 

Debt  oq  the  decree  of  a  surrogate;  tried   the  Saratoga 

DebtUcson  circuit,  Jtihe  8//i,  1824,  before  Nelson,  C.  Judge. 
?**  roVr^ate[      The  declaration  was,  timt  on  the  9/A  day  o(  April y  1 823, 

for  the  pay-  \\^q  plaintiff,  by  the  consideration,  judgment,  order  and  de- 

ney.  cree  of   George  Palmer^  Esq.    surrogate  of  the  county  of 

Such  a  de-  Saratoga^  upon  and  for  a  certain  subject  matter  within  the 

an     executor  jurisdiction  of  the  surrogate's  court  of  that  county,  recov- 

ment^f  a^lcg-  ^^^^  against  the  defendant  J5101,77,  for  and  on  account  of 

acy,    changes  a  certain  legacy  bequeathed  to  the  plaintifl  by  the  last  will 

of   the  claim  ^^^  testament  of  6.   Dubois^   &c.      Plea,  nil  debet;  with 

into    one    a-  notice   of  seltinff  off  a   claim  due  from  the  plaintiff  in  his 

gainst  the  de- 

fendant    per-   own  right,  to  the  defendant  in  his  own  right. 

*^H^*nce  in  ^^  ^^^  inijA^  the  plaintiff  proved  a  decree,  reciting  that 
an  action  of  the  plaintiff  and  defendant  were  acting  co-executors  of  G. 
decree^by  the  Dubois^  who  had  bequeathed  a  legacy  to  the  plaintiff  of 
legatei  a-  JJ250 ;  which  decree  ordered  that  the  balance  of  $101,77 
^utor,       the  Unpaid,  should  be  paid  by  the  defendant  to  the  plaintiff, 

former  may  qq  ^i^^  grround  that  assets  had  come  to  the  hands  of  the 
declare         a-  ^ 

gainst,      and  former  for  that  purpose.     j(23,61  were  paid  upon  the  de- 
Uttef  in  his  ^^®®>  leaving  still  due  $85,45,  with  interest, 
own      right;       The  defendant  then  moved  for  a  nonsuit ;  1.  because  tho 
rity  need   be  defendant  was  not  named  as  executor;  2.  because  the  sur- 
filed  pursuant  rogate  was   not  shown  to  have  had  jurisdiction:  3.  because 

to  the  statute,  .  j  » 

(I  12.  L.  314,  no  security  to  refund  was  filed  ;  4.  because  no  will  was 
^\nd^fhe  lat-  P''^^^^  showing  the  defendant  to  have  been  executor ;  5. 

ter  may  set  off 

a  demand  due  to  him,  in  his  own  right,  from  the  plaintiff  in  his  own  right. 

The  surrogate  has  no  authority,  as  n^^pnt  for  a  parly,  to  receive  money  which  be  has  de- 
creed that  another  should  pny  to  ilic  parly. 

Therefore,  where  the  suiToguic  decrecij  that  A.  should  pay  to  B.  a  sum  of  money  ;  ond 
A.  laid  it  down  on  the  surrogate's  table,  who  t«  ok  out «  jiart ;  and  the  residue  was  atuched 
by  a  constable  under  process  in  favor  of  A.  against  K. ;  h,U,  tl»->t  this  was  not  such  a  pay- 
ment as  would  vest  the  money  specifically  in  B.  j  and  that,  tlicrefnrc,  it  was  not  the  subject 
of  a  levy  on  an  attachment  against  him. 

^td^  that  it  WR»  like  money  collccicd  on  execution  by  an  ofiiccr,  which  cannot  be  levied 
on  by  process  against  the  one  nt  whose  suit  it  was  collected. 

/feW,  also,  that  the  surrogate,  having  no  authority  to  receive  the  money,  the  payment  did 
not  satisfy  the  decree  ;  but  an  action  would  still  lie  upon  it. 

In  debt,  on  the  decree  of  a  surrogate  against  the  defendant,  requiring  him  to  pay  a  lega- 
cy, such  decree  is,  in  iuclf,  evidence  that  there  was  a  will ;  and  that  the  defendant  was  ex- 
ecutor; and,  therefore,  neither  of  these  facts  need  be  shown  by  the  plaintiff  on  the  trial. 
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iriie  was  proved  lo  be  executor,  llijs  waa  a  variance  from 
the  dectnratioii,  whicli  clmrgcd  him  in  liis  own  riglit ;  6. 
ihut  debt  would  not  lie  ;  7.  tlmt  no  jnriijdiciion  whs  shown 
by  the  declciialion. 

The  motion  being  overruled, 

The  defendant  then  proved,  that  he  put  (he  money  due 
on  the  decree,  npon  the  table  of  the  surrogate ;  but  tifier 
the  surrogate  had  lakcn  out  j!2d,61,  ihe  dcfeudaut  caus- 
ed a  constable  to  take  the  residue  on  two  attachments  is- 
sued by  a  justice  of  the  peace,  in  favor  of  the  defendant, 
tigainst  the  plaintiff,  for  debts  due  from  Ihe  plaintiff,  to  the 
defendant.  He  aleo  ollercd  to  prove  that  the  plaitiliff  was 
indebted  to  him,  in  his  own  right,  oil  promissory  notes  to 
an  amount  exceeding  the  balnncc  due  upon  the  decree, 
and  lo  set  oITlhis  demand.  On  objection,  liie  judge  over- 
ruled the  evidence  of  eet-off,  on  the  ground  that  the  suit 
was  against  the  defendant  as  executor. 

Verdict  for  the  plaintJIT,  subject  lo  the  opinion  of  this 
court. 

J.  L.  VkU,  for  tlie  plainlinr,  cited  3  Cainee,  22 ;  1 
Camph.  253 ;  17  John.  68,  301  ;  1  Esp.  Dig-  78  ;  C  Bac. 
Mr.  136,  Set-off,  iO;  1  J^ash.  Rep.  79;  1  lien.  ^ 
JlTunf.  17C;  Monl.  on  Sel-off,  13,  19;  2  Jo/m.  Rep.  155; 
I  R.  L.  314. 

He  suggested  tliut,  if  the  court  should  be  against  the 
plaintilT  on  the  queiition  of  ^et-olT,  there  should  be  a  new 
trial ;  as  there  was  other  matter  of  defence  against  the  sel- 
olT,  not  iipp<:aring  in  the  case. 

E.  Cowen,  contra,  cited  1  R.  L.  314,  15,  s.  19 ;  5  Serg. 
^  RawU,  468  ;  18  John.  123;  I  Feni.  93;  1  .^(Ar.  491 ; 
6  Mm/.  157,  and  the  cases  (Acre  cited;  2  John.  243; 
Sa'mb.  62l,;iart4,  s.  20,  Tlhed.;  Toll.  282,  3,  old  ed. ; 
id.  230. 

Curia,  per  Savage,  Ch.  J.  The  objections  lo  the  pro- 
ceedings before  the  surrogate,  came  too  late.  They  should 
have  been  taken  before  the  surrogate.  His  decree  sets 
otit  ihe  proper  citation  and  proceedings  at  length ;  and 
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Dubois. 


shows  a  case  in  which  he  had  jurisdiction.  By  the  stat- 
ute, {1  R,  L,  448,  8.  11,  )  he  is  ^^  to  hear  and  determine 
all  cases  touching  any  legacy,  or  bequest  in  any  last 
will  and  testament,  payable,  or  coming  out  of  the  person- 
al estate  of  the  testator ;  and  to  degree  and  compel  pay- 
ment thereof;  saving  to  every  one  the  right  of  appeal." 

The  principal  question  raised  is,  whether  debt  will  lie. 
On  this  point,  we  are  without  any  direct  authority.  The 
general  rule  is,  that  this  form  of  action  is  proper  for  any 
debt  of  record,  or  by  specialty,  or  any  sum  certain.  It 
has  been  decided,  that  debt  lies  upon  a  decree  for  the  pay- 
ment of  money,  made  by  a  court  of  chancery  of  another 
state  ;  {Post  v.  A*6q/ie,  3  CaineSy  22  ;)  and  no  doubt  the 
action  will  lie  upon  such  a  decree  in  our  domestic  courts 
of  equity.  The  decree  of  the  surrogate,  unappealed  from, 
is  conclusive  ;  and  determines  forever  the  rights  of  the 
parties.  It  may  be  enforced  by  imprisonment ;  and  is 
certainly  evidence  of  a  debt  due.  Whether  a  surrogate's 
court  is  a  court  of  record,  need  not  be  decided.  It  has  of«- 
ten  been  said  that  a  court  of  chancery  is  not  a  court  of 
record.  It  is  sufficient  that  a  decree  in  either  court,  un- 
appealed from,  is  final.     Debt  will  lie. 

It  was  also  objected,  that  the  declaration  does  not  de- 
scribe the  defendant  as  executor ;  but  the  proceedings  be- 
fore the  surrogate  were  against  him  in  that  capacity.  It 
is  true  the  suit  was  for  a  legacy.  But  the  surrogate,  we 
must  intend,  had  the  proper  evidence  to  justify  a  decree, 
whereby  the  defendant  was  to  be  made  personally  liable 
for  a  demand,  which  previously  existed  against  iiim  in 
his  representative  capacity  only.  By  the  decree,  it  be- 
came a  personal  matter.  The  judgment  in  this  suit  can- 
not be  of  the  goods  of  the  testator.  Execution  must  go 
against  the  defendant  'personally,  as  for  his  private  debt. 
I  infer,  therefore,  that  the  character  of  the  claim  is  changed 
by  the  decree :  so  that  in  prosecuting  upon  it,  there  can 
be  no  necessity  to  describe  the  defendant  as  an  executor. 

Other  questions,  however,  arise  out  of  the  case  made 
out  and  offered  to  be  made  out,  on  the  part  of  the  de- 
fendant. 

1.  Ought  not  the  set-off  to  have  been  allowed?  2.  Had 
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not  (lie  officer  a  righl  to  levy  on  the  money  t  And  3.  was 
not  ihe  payment  of  the  money  a  diacltarge  of  the  de- 
fendant t 

Without  discussing  these  qnestions  at  much  length,  it 
eeenia  to  nie,  that  the  payment  of  the  money  into  court  was 
no  compliance  with  the  decree;  which  was,  that  the  de- 
fendant should  pay  it  to  Ihe  plaintilT.  If  the  payment  into 
court  was  not  a  discharge,  it  seems  to  follow,  that  the  levy 
by  the  constable  was  void.  We  have  decided  that  a  levy 
upon  money  collected  by,  and  in  the  hands  of  an  officer  on 
execution,  va»  not  a  levy  upon  the  goods  and  chattels  of 
the  person  for  whom  it  was  collected  ;  because  the  identical 
pieces  of  money  collected,  are  not  necessarily  to  be  paid  over 
to  iiim.  The  money  is  not  strictly  bis,  till  actually  paid 
over.  Until  that  be  done,  his  right  is  a  cliose  in  action. 
If,  therefore,  the  suirogaic  had  received  liie  money  for  the 
plainlilT,  it  would  not  vest  specifically  in  him,  till  paid  over 
to  him  or  his  authoriiied  agent. 

But  if  I  am  right  in  supposing  that  tiie  defendant  became 
personally  liable  by  virtue  of  the  decree,  then  il  follows 
that  the  Eel-olfwas  a  good  defence  ;  and  should  have  been 
received. 

A  new  trial  must,  therefore,  be  awarded,  as  it  is  suggest- 
ed that  the  plaintifT  can  rebut  the  set-olT;  the  costs  to  abide 
l)ie  event. 

Now  trial  granted. 


Jaqueb  and  others,  assignees   of  Bussing,   an  insolvent 
debtor,  against  Marquaito. 

Assumpsit;  tried  nt  the  A'ew-Forfc  circuit, /'e6nian/ dJ/t     *    ■^. 
and  61A,  1834,  before  Edwards,  C.  Judge.  debtor,     who 

ha*     rtleued 
&U  cliim  lo  a  surplus,  is  n  comijitent  witness  (at  liis  ataignees. 

A  partner,  wliu  lioIJa  monpy  in  his  indjvidunl  righl,  in  trust  for  another,  cannot  "clyect 
the  fino  10  an  action  for  the  money,  by  applying  it  lo  the  use  of  the  firm,  without  Uia 
knowledge  or  privity  of  the  other  mBiubor  or  mcitiberB  of  bis  firm.  Otherwise,  wbere  it 
i«  applied  willi  tbeir  knowledge  or  privily. 
Whera  a  partner  borrows  money  on  his  individual  credit,  and  aflerwards  applies  il  to  iha 
.X^yvifal  of  pntlnorsbip  debts,  or  lends  il  to  the  firm,  this  does  not  make  the  original  lender 
*3  creditor  of  the  firm. 

^  But  where  a  pnrtncr  borrows  money  generally,  without  sayinK  fiir  whom,  Iha  fcet  of  ita 
Voting  used  in  the  business  of  the  partnership,  is,  pn'ms  /ode,  evidence  to  auttain  an  aelion 
-■^•gainM  the  firm. 

An  inaolTcnt  discharge,  under  the  act  of  1B13,  is  consiitutianal  u  lo  ilebu  eontractad  af- 


V. 

Marqnand. 
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ALBANY,         Tlie  declaration  contained  the  common  money  counts 
Oct.  1826.     only,  laying  a  promise  by  the  defendant  to  Bussing^  the 
Jacques       insolvent  ;  and   also  to  his  assignees,  under  the  act  for  giv- 
ing relief  in  cases  of  insolvency. 

Plea  in  abatement,  that  the  promises  laid,  if  any,  were 
made  by  the  defendant  and  one  Cornelius  Paulding^  jointly, 
&c.  and  issue. 

The  plaintiffs,  at  the  trial,  offered  Bussing  as  a  witness, 
who  had  released  all  his  interest  in  his  estate  assigned. 

The  defendant  objected,  that  the  plaintiffs  were  first 
bound  to  prove  the  assignment,  before  they  could  proceed. 
This  objection  was  overruled,  on  the  ground  that  the  plea 
admitted  the  assignment.  The  defendant  then  objected  to 
the  competency  of  Bussing^  on  the  ground  that  his  dis- 
charge, which  was  under  the  act  of  1813,  was  void  by  the 
constitution  of  the  United  States;  and  he  is  still  liable, 
therefore,  to  pay  his  debts.  He  stated  on  his  voire  dire, 
that  all  the  debts  which  he  owed,  had  been  contracted  since 
the  passage  of  the  act  under  which  he  was  discharged  ;  and 
the  judge  admitted  him  to  testify. 

The  plaintiff  then  produced  an  instrument  in  writing, 
dated  December  20//i,  1816,  signed  by  the  defendant  nlone^ 
certifying  that  on  the  l2//i  of  *3prily  1814,  one  Crump,  on 
the  recommendation,  and  through  the  agency  (  f  the  de- 
fendant, borrowed  and  received  of  Bussingy  200  shares  of 
the  capital  slock  of  the  JVcw-ForA:  JManufacturIng  Com^ 
pany,  which  the  defendant  engaged  to  have  reiurued  and 
reconveyed  to  Bussingy  within  30  days  from  the  tinac  of 
the  loan  ;  that  default  having  been  made  in  the  return  and 
reconveyance,  Crump^  at  or  about  the  expiration  of  the  30 
days,  placed  in  the  defendant's  hands  sufficient  property  to 
Indemnify  Bussing,  the  proceeds  of  which,  the  defendant 
was  to  have  applied  to  that  object ;  but  that  he  had  con- 
verted the  property  into  cash,  and  appropriated  the  pro- 
ceeds to  the  use  and  business  of  the  firm  of  Marquand 
and  Paulding*  That  there  was,  at  the  date,  due  to  Bus- 
sing  on  the  account  aforesaid,  $7763,89.  (Signed,)  Isaac 
Marquand. 

Bussing  swore  that  this  certificate  was  given  to  him  by 
the  defendant,  and  signed  by  his  own  proper  hand  and  name. 
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The  derendnnt  llien  moved   for  a  nousuil,  on  the  groimil    albant, 
iboi  the  certificnie   wns  no  cvidenre  of  money  for  the  sole     ^^-  '^**'' 
use  of  Butting,  or  hia  aE::<ignees.     Tlie  judge  overruled  ihe       ja„ue» 
matioD.  V. 

The  parries  then  went   inio  further  evidence,  upon   the    *    " 
question,  whether  the    transaction  out  of  which  the  above 
certificate  arose,  wns  one  of  J\Iarquand   and  Paulding,  the    •. 
latter  of  whom  wns  tlie   Cornelius  i'au/dm'f  mcniioned   in  * 
the  plea;  or  wiiether   it  was  an   individual   concern  of  the 
defendant.     This  evidence  is  sufHcieiitly  stated  in  the  opin- 
ion of  the  court. 

Butiing  had,  by  niietake,  as  he  swore,  in  his  proceedings 
to  obiain  his  discharge,  ijiveniovied  the  debt  in  (juestion  aa 
due  from  the  firm  of  J\Iarquan<l  and  Paulding. 

The  judge  charged  the  jury,  ihat  notwithstanding  (ho 
debt  being  BO  inventoried,  siiil,  if  it  was  in  fact  due  from 
the  defendant  alone,  the  plainlifTs  were  entitled  to  recover; 
and  thai  even  if  the  proceeds  of  the  properly  in  (jueB- 
tion  were  originally  received  by  Afarquand  and  Paulding, 
and  applied  to  their  use,  still  if  the  properly  was  assigned 
for  the  satt^faclion  of  Bussing'a  claim  against  Jllarqwmd, 
the  ptaintiffs  were  entitled  to  recover  from  Jllarqtiand  sole- 

1>- 

Tlie  defendant  excepted  to  this  charge,  and  the  jury 
fotmd  for  the  plaintiffij,  $]  l,656,7G. 

The  parties  made  a  case,  agreeing  that  it  might  be  turn- 
ed by  either,  into  a  special  verdict,  or  bill  of  exceptions,  so 
far  as  respects  the  exceptions  to  the  opinions  and  cliargc  of 
the  judge. 

A  motion  was  now  made  for  a  new  trial,  on  behalf  of  the 
defendant,  on  three  grounds! ;  I.  TU^l  Bussing  was  not  a 
competent  witness ;  2.  That  the  defendant  never  was  indi- 
vidually respoDsiblfi  ;  but  (hat  Marquand  and  Paulding 
were  liable;  3.  That  the  charge  of  the  judge  was  incor- 
reel. 

H.  D,  and  R.  Sedgwick  for  the  motion,  oiled  15  Man. 
tUf.  7S>  331. 

G.  GriJ^m,  contra,  cited  1  Mimt.  on  Parin.  198,  9.  Goto 
on  Parta.  344,  348. 
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cf  the  JWw-Kori  JUam^actvring  Cotr^any,  Crump  gave 
the  fdlowing  nole,  for  the  SOO  ehares  :  "  Within  30  days 
from  date,  I  promise  to  transfer  (o  Mr.  Isaac  Marguand, 
or  order,  two  hundred  shares  of  JV*.  York  JUanufactvring 
Comprniy  stock,  for  the  same  number  transferred  to  me  by 
Mr.  .Sbin.  Busting.  Reuben  Cnmip. 

JiTea-York,  I2th  ^pril,  1814." 

Endorsed  thus :  "  Transfer  the  within  shares  to  Mr. 
•Shut.  Bxunag.  haac  Marquaitd." 

Crump  having  failed  to  pay  this  note,  at  or  about  the 
time  when  it  fell  due,  gave  Marqwnd  an  order  for  a  quanti- 
ty of  cotton,  sufficient  lo  pay  it.  He  aclcnowledges  ihaL  he 
received  it  for  that  purpose,  realized  the  money,  and  ap- 
plied it  lo  the  use  and  business  of  the  firm  of  Jllarquimd 
and  Pavldmg,  The  order  for  the  collon  was  in  favor  of 
Marquand  and  Pauiding.  It  was  sent  to  auction  in  their 
names,  sold  on  their  account,  and  the  proceeds  applied  to 
their  benefit  But  it  was  all  done  by  JUarquand,  and  un- 
der his  exclusive  direction ;  Paulding  being  in  Aliu-Or- 
Itmu,  and  knowing  nolhing  of  the  transaction.  The  ques- 
tion is,  whether  -flfarquand  is  individually  responsible  for 
the  amount,  which  he  acknowledges  has  been  received  for 
the  benefit  of  JBusimg ;  or  whether  the  action  should  have 
been  brought  against  the  firm  of  Marquaad  and  Pavdding. 

There  can  be  no  doubt,  that  in  the  origin  of  this  trans- 
action, when  Marquand  became  security  to  Busiing  for 
the  return  of  the  stock  borrowed  by  Crump,  he  acted  in  his 
individual  capacity,  and  not  on  behalf  of  the  firm.  Crumpet 
note  was  payable  lo  him  individually ;  and  by  him  individ- 
ually endorsed  or  transferred  to  Sussing.  If  an  action 
could  have  been  sustained  at  all  upon  this  guaranty,  it 
must  undoubtedly  have  been  brought  against  Marquaad  in- 
dividually,  and  not  against  the  firm.  Crump  testifies  that 
when  he  received  the  transfer  of  the  stock  from  Busting, 
the  defendant  alone  became  security  for  the  transfer  of  it; 
and  that  the  giving  of  such  security,  was  the  individual 
IranaaclioB  of  the  defendant.  Butting  also  testified  that 
ba  conaidered  the  transaction  as  with  Marquaad,  the  de- 
ftndaiit,  and  not  with  Marqwmd  and  Paulding. 

Vot.  VI.  64 


50S 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
Oct.  1826L 


Every  prcsumplion,  therefore,  is  in  favor  of  the  eupposi- 
tion  that  the  cotton  which  Crump  delivered  to  Marquand 
in  trust  for  Btusing^  and  by  way  of  indeninity  against  his 
guaranty  of  the  delivery  of  the  stock,  was  delivered  to  him 
in  the  same  character  in  which  his  responsibility  was  incur- 
red. It  must  be  borne  in  mind,  that  the  order  for  the  cot- 
ton, though  in  favor  of  the  firm  of  Marquand  and  Paulding, 
was,  in  fact,  delivered  to  JMarquand,  who  was  the  sole 
partner  in  JVet^-ForA;.  Marquand  alone  directed  it  to  be 
sold,  and  he  alone,  in  fact,  received  the  proceeds.  If  he 
applied  them  to  the  purposes  of  the  firm,  which  he  seems 
to  have  done,  it  was  without  the  knowledge  or  privity  of 
his  co-partner.  It  is,  then,  the  case  of  one  partner  being  a 
trustee,  bringing  trust  money  into  the  firm,  without  a  know- 
ledge or  privity  on  the  part  of  his  co-partner,  of  its  being 
trust  money ;  and  it  has  been  repeatedly  held,  in  such 
cases,  that  it  does  not  create  a  joint  debt  on  the  part  of  the 
firm,  which  can  be  proved  against  their  joint  estate.  For, 
although  the  partner  abuses  his  trust,  and  advances  the 
money  to  the  partnership,  ii  will  not  raise  a  contract  be- 
tween the  firm  and  the  cestui  que  trust,  nor  convert  the  in- 
nocent partners  into  implied  trustees.  In  Ex  parte  Apsey, 
(3  Bro.  Ch.  Cas.  265,)  the  case  was  this:  Edward  Ml^ 
of  the  firm  of  Edward  and  Janus  Allen,  was  assignee,  to- 
gether with  the  petitioner,  Apsey,  under  a  commission  of 
bankruptcy,  issued  against  one  fViUiam  Tory*  As  such 
assignee,  he  received  between  4  and  500  hundred  pounds, 
belonging  to  the  estate,  and  applied  it  in  discharging  the 
debts,  and  in  other  purposes  of  the  firm.  The  AlUns  after- 
wards became  bankrupts,  and  Apsey,  the  co-assignee  of 
Edward  Allen,  petitioned  the  chancellor,  (on  appeal  from 
the  decision  of  the  commissioners,)  for  leave  to  prove  (be 
sum  received  by  his  co-assignee,  and  applied  to  the  payment 
of  the  partnership  debts,  under  the  joint  commission  against 
the  partnership.  But  lord  chancellor  Thurlow  refused 
the  petition  ;  and  remarked  :  "  here  one,  by  abusing  bis 
trust,  advances  trust  money  to  the  partnership ;  that  will 
not  raise  a  contract  between  the  partnership,  and  the  per- 
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son  whoae  money  it  is."     But  where   the  application  of     4LkAirr, 
the  trust  money  lo  the  purposes  of  the  firm,  is  made  with    ®*  '*•*• 
the  knowledge  and  privily  of  the  otiier  partners,  tliey  are       jtqam 
all    jointly    liable.     (Smith    v.    Jameion,    5    T.    R.    601. 
Bom^man    v.   JVoaman,  I   Bro.    Ch.    Ctu.   68.     Ex  parte 
Cfoww,  2  id.    596.     Ex  parte    Walsim,    S    Vet.   ^-  Bea. 
414.     S  Bro.  Ch.  Cat.  112.) 

Where  one  partner  borrows  money  on  his  individual 
credit,  and  afterwards  applies  it  to  the  payment  of  partner- 
ship debts,  or  loans  it  to  the  firm,  it  does  not  entitle  the 
original  lender  lo  consider  himself  a  creditor  of  the  firm, 
and  to  enforce  payment  against  them.  (Ex  pwle  Hunter, 
I  ^tk.  283.  Parkin  v.  Carrulhers,  3  Eip.  Rep.  250,  per 
Lt  Slmc,  J.) 

Where  one  of  a  firm  borrows  money,  the  fact  of  its  being 
used  in  the  btisinet^s  of  the  partnership,  is,  prima  facie, 
evidence  that  the  debt  is  joint,  where  no  express  separate 
contract  was  made  with  the  individual  partner.  (8  Vei. 
540.     Gov  on  Partn.  343  to  349.) 

I  do  not  consider  this  case  ns  at  all  varied  by  the  cir- 
cumstance, that  the  order  for  the  cotton  was  drawn  by 
Cnmp  in  the  favor  of  the  firm,  instead  of  JHarquand  alone. 
The  coDBtderatioQ  for  the  order,  the  whole  transaction  out 
of  which  it  grew,  was  an  individual  one,  on  the  part  of 
Marqwmd,  in  which  he  did  not  profess,  and,  indeed,  bad 
no  authority  to  act  for  the  firm  :  and  it  is  worthy  of  remark, 
that  it  is  JUarquand  himself,  who  denies  his  individual 
rcBponsibility ;  and  not  the  partnership,  seeking  to  get 
rid  of  a  claim  which  mighl,  with  some  plausibility,  have 
been  preferred  against  them. 

The  application  of  the  cases  cited  by  the  defendant's 
counsel,  from  15  JVast.  Rep.  75  and  331,  is  not  perceived. 
1q  those  cases  the  question  was,  whether  Gore  was  liable 
Bi  one  of  the  firm  of  Gore  and  Grafton,  in  an  action  for 
money  had  and  received  under  the  following  circumatan- 
cei :  They  were  general  partners ;  and  Grafton  made  a 
nots  in  the  partnership  name,  payable  to  Thomas  Cush- 
ng,  or  order ;  and  forged  the  endorsement  of  Ctufang, 
nod  raised  money  upon  it.     The  endorsee  brought  an  ac- 
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ALB  ANT,  lion  on  the  nole^  the  declaration  also  containing  the  gene« 
Oct.  1826.  ^^Y  counls.  The  court  held  that  he  was  entitled  to  recov- 
er under  the  general  counts,  ihough  there  was  no  evidence 
that  the  money  was  actually  applied  (o  the  purposes  of  the 
firm  ;  because  Grafton  had  an  authority  to  raise  money 
upon  the  credit  of  the  house.  Gore  had  reposed  that 
confidence  in  him,  and  ought  to  suffer  the  consequences. 

The  exceptions  to  the  charge  of  the  judge  are   not  well 
taken ;  and  the  motion  for  a  new  trial  must  be  denied. 

New  (rial  denied. 


Welch 
Hicks. 


Welch  against  Hicks. 

Where  a  ship 

is  diaabled  ASSUMPSIT  for  freight  of  the  ship  Romeoy  from  PeterS" 
lag^^e^oy-  ^fif*  '"  Russiay  to  Princetoim  in  Massachusetts ;  tried 
age    by    the  at  the  J^etD-York  circuit,  Jlpril  12/A,  1824,  before  Edwards. 

perils  of    the  ^     -   J 
sea,  and  puts  C.  Judge. 

into  an  inter-      fhe  declaration   staled,   that  the  plaintiff,  the  owner  of 

mediate    port,  ' 

and  the  goods  the  ship,  received  goods  on  board  at  St,  Petersburghj  con- 
thJreb^hS?  signed  to  the  defendant  at  JVcti^- For* ;  but  the  ship  was 
owner,  he  is  forced  by  the  violence  of  winds  and  tempests,  to  put 
freight |»ro  ro-  '"^^  Princetowny  on  her  voyage  to  •ATew-ForAc,  where  the 
taUinerit.  defendant  elected  to  receive  the  goods,  and  did  receive 
a  case,  where  them,  and  release  the  plaintiff  from  his  obligation  to  irans- 

wUhou" wiffii  ^^^  ^^^'"  ^^  J^eW'York.  It  contained  counts  adapted  both 
cient cause,  re-  to  full  and  pro  rata  freight. 

fuses    to    re- 
pair  his  ship 

and  send  on  the  goods,  and  to  procure  other  vessels  for  the  purpose,  the  owner  may  imme- 
diately demand  his  goods  ;  and  shall  be  discharged  from  freight,  both  full  and  pr9  r^Uu 

To  entitle  to  pro  rata  freight,  the  acceptance  must  be  Toluntary. 

And  where  the  master  having  thus  put  into  an  intermediate  port,  at  first  refused  to  repair 
and  proceed,  and  to  procure  other  yessels  and  send  on  the  goods,  though  one  might  have 
been  done ;  and  the  owner  negotiated  several  days  with  him,  in  order  to  induce  him  to  do 
the  one  or  the  other ;  and,  at  last,  the  mpster  made  an  offer  to  repair  and  proceed,  under 
circumstances  calculated  to  excite  doubt  of  his  sincerity  ;  whereupon,  the  owner  demand- 
ed and  received  the  goods,  and  transported  them  i»  vessels  in  his  own  procuring ;  in  an 
action  for  freight ;  hddf  that  it  should  have  been  left  to  the  jury  to  say  whether  the  propo- 
sition to  repair,  &c.  was  made  bona  fide ;  and  whetlier  the  acceptance  was  voluntary,  so  as 
to  entitle  the  ship  owner  to  pro  rata  freight. 
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At  the  (rial,  the  plaintiff  proved  the  shipment  of  the 
goods  on  certain  freight,  mentioned  in  the  bill  of  lading,  to 
be  paid  by  the  defendant  on  delivery  of  the  goods  at 
^eW'Yark;  that  on  her  voyage,  the  vessel  put  into 
JVinee/oten,  for  the  cause  alleged  ;  where  the  defendant 
accepted  toe  goods  ;  and  the  only  question  at  the  trial  was, 
whether  the  acceptance  was  made  under  such  circumstan- 
ces as  would  legally  subject  the  defendant  to  the  payment 
^f  freight. 

On  this  point,  the  proof  was,  that  the  defendant,  on 
learning  that  the  ship  had  put  into  Princetown  in  distress, 
despatched  Laban  Gardner^  (who  was  sworn  as  a  witness 
for  the  defendant  on  the  trial,)  as  his  agent,  with  full  pow- 
ers in  relation  to  the  goods.  Gardner  arrived  at  Prince" 
ioten,  December  IBth^  1820.  The  vessel  was  lying  there, 
unable  to  prosecute  the  voyage  in  question,  without  being 
Tepaired.  She  was  capable,  in  his  opinion,  of  being  taken 
io  Bosian^  distant  from  12  to  15  leagues,  where  she  might 
have  been  repaired  in  a  fortnight,  at  a  moderate  expense, 
soaa  to  have  taken  on  the  goods  to  ^ew-York,  The 
master  refused  to  repair,  or  procure  other  vessels  to  for- 
ward the  goods,  till  he  heard  from  his  owner ;  and  refused 
to  deliver  the  goods  unless  Gardner  would  pay  full  freight. 
Gardntr  inquired,  and  found  that  other  vessels  could  be 
engaged  at  Princetown  to  forward  the  goods,  and  informed 
the  master  ;  but  he  refused  to  employ  them.  Things  re- 
mained in  this  situation  till  the  5lh  of  January  ensuing  ;  the 
roaster,  on  repeated  requests,  refusing  to  take  measures 
for  forwarding  the  goods,  or  to  deliver  them  free  of  freight. 
About  the  2l8t  of  December,  the  master  said  he  had  re- 
ceived orders  to  discharge  the  crew  ;  and  did  according- 
ly discharge  them,  between  that  time  and  the  Ist  of  Janu- 
ary.  The  harbor  became  obstructed  by  ice  in  about  a 
fortnight  after  Gardner  reached  Princetown*  On  the  4th 
of  January^  he  applied,  and  repealed  his  requests  to  the 
roaster,  who  required  time  to  answer  till  the  next  morn- 
ing; when  he  told  Gardner  that  he  intended  to  repair  the 
vessel  at  Princetovm.  Gardner  swore  that  he  believed 
him  insincere  in  that  remark,  from  the  difficulty  of  making 
the   repairs  there ;  and  that,  at  all  events,  the   repairs 
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could  nol  (hen  be  made  in  a  reasonable  time.  The  goods 
were  in  a  perishable  condilion.  The  master  still  refused, 
for  some  lime,  lo  forward  ihe  goods.  An  agreement  was 
made  that  they  should  be  delivered  to  ihe  ageiii,  on  his  or. 
der  upon  his  principal  for  freight,  according  (o  the  tenor 
of  the  bill  of  lading.  Afterwards,  they  were  delivered 
uncondilionally ;  and  Gardner  received  and  forwarded 
them  to  J^ew'Yorkt  in  vessels  of  his  own  procuring. 

The  defendant  also  offered  to  prove  that  the  money  ne- 
cessarily expended  in  freight  from  Princetown  to  JWic- 
Yorky  exceeded  the  whole  stipulated  freight  from  Peters- 
burgh  to  J^TeiO'York.     This  evidence  was  overruled. 

The  judge  charged,  that  if  a  vessel,  laden  with  goods  on 
freight,  meets  with  a  disaster  in  the  course  of  her  voyage, 
and  puts  into  an  intermediate  port ;  and  the  owner  of  the 
goods  receives  them  there,  he  becomes  liable  to  pay  a 
pro  rata  freight,  and  that  the  defendant  was  liable  in  this 
case  to  pay  pro  rata  freight,  unless  he  could  show  an  ex- 
press and  positive  agreement,  on  the  part  of  the  master,  to 
waive  and  discharge  all  claim  to  freight.  That  the  law  ne- 
cessarily implied  an  agreement  to  pay  freight,  from  the  act  of 
receiving  the  goods  ;  and  this,  notwithstanding  the  ability 
of  the  master  to  repair  in  a  reasonable  time,  or  send  on  the 
goods  in  other  vessels,  and  his  refusal,  on  request,  to  do 
either.  That  the  remedy  of  the  owner  of  the  goods  would 
be  to  abandon  the  goods,  and  bring  his  action  for  damages 
against  the  master  or  owner  of  the  vessel ;  and  in  every 
case,  under  any  circumstances,  the  owner  of  the  goods  be- 
comes liable  at  all  evehts,  by  the  act  of  accepting  (hem 
alone,  at  the  port  of  distress,  to  pay  a  pro  rata  freight ;  un- 
less he  can  show  an  express  and  positive  agreement  to  the 
contrary.  He  left  it  to  the  jury  to  say,  whether  the  proof 
established  such  an  agreement. 

Verdict  for  the  plaintiff  for  $2526,67,  damages. 

The  defendant  excepted  to  the  above  opinion  and  charge  ; 
and  a  motion,  founded  on  the  bill  of  exceptions,  was  now 
made,  in  his  behalf,  for  a  new  trial. 

6.  Griffin^  for  the  defendant.  A  pro  rata  freight  is  due 
only  where  the  acceptance  of  the  goods  is  voluntary.     It 
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intiet  be  purely  a  matter  of  election  with  the  owner ;  in 
Older  lo  which,  there  must  be  volilion.  The  doctrine  of 
pro  rata  freight  is  of  modern  origin.  Tlie  general  rule  te, 
thai,  to  entitle  to  freight,  the  goods  must  be  delivered  at 
the  port  of  desiitialioii.  The  charter  parly  never  provides 
for  freight  short  of  thie.  There  must  theu  be  such  au  ac- 
ceptance as  lays  the  foundation  of  a  new  promise.  The 
action  for  pro  rata  freight  is  always  assumpsit.  These  viewa 
will  be  found  fully  supporled  by  the  cases.  (Luke  v.  Lyde, 
S  Bvrr.  885.  1  fV.  Bl.  190,  S.  C.  Cook  v.  Jennings,  7 
T.  R.  S77,  381.  Mulloy  v.  Backer,  6  Eatt,  816.  Uddard 
V.  Lope$,  10  id.  526.  .Srmroyd  v.  The  Un.  Ins.  Co.,  3  Bin. 
437,  447,  per  Yealet,  J.  The  Mar.  las.  Co.  of  JV.  Y.  v. 
The  Un.  Ins.  Co.,  9  John.  186.  Callender  v.  The  Ins.  Co. 
of  J^orth  Jlmerica,  5  Bin.  535.  Case  ^  Richaud  v.  The 
Bait.  Ins.  Co.,  7  Cranch,  353.  //urfin  v.  The  Un.  Ins.  Co., 
I  Condy's  Marsh.  281,  a.  note.  Robinson  v.  The  Mar.  Ins, 
Co.,  2  John.  323.) 

The  action  on  the  new  contract  is  an  equitable  one.  It 
rests  00  the  ground  of  UeneGi  to  the  owner  or  consignee  of 
the  goods  ;  (3  Chit.  Com.  Law,  414 ;)  ond  if  the  judge  was 
right  in  holding  us  liable,  it  does  not  follow  that  we  are  not 
lo  be  aWowed  tlie  expense  incurred,  in  transporting  the 
goods  from  Princeloien  lo  J^ev>- York.  This  should  be  de- 
ducted from,  or  set  off  agaioet  the  plaintifT'a  claim.  {Coffin 
V.  Storer,  SMass.  Rep.  253.) 

If  the  master  refused  to  do  what  was  in  his  power  to 
forward  the  goods,  be  broke  bis  charier  parly ;  and  has 
lost  all  right  (o  recover  upon  it.  Freighi,  llien,  should  be 
denied  on  this  ground  ;  or,  al  lenal,  equitably  reduced.  The 
engagement  lo  the  freighter  has  not  been  fulfilled.  On 
every  principle  of  equity,  here  should  be  at  least  a  deduc- 
tion. (Hunter  v.  Princep,  10  East,  394,  per  Ld.  Ellen- 
boroughy  C.  J.  Portland  Bank  v.  Slubbs,  6  Mats.  Rep. 
4SS.  Osgood  V.  Grmtttg,  S  Campb.  466.)  The  last 
case  shows  that  it  should  have  been  left  to  the  jury  to  eay, 
whetlier  the  master  might  reasonably  have  been  required 
lo  go  on  with  the  voyage.  (And  see  Lattef  Charier  Par' 
lie*,  leo.) 
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/.  Duefy  contra.  Tbe  questions  submitted  upon  the 
judge's  charge,  do  not  arise  out  of  the  case  contained  in 
the  bill  of  exceptions.  True,  they  apply  to  the  charge, 
which  was  also  out  of  the  case.  When  the  judge  says 
that  an  acceptance  under  any  circumstances  will  render 
the  defendant  liable,  he  lays  down  an  abstract  proposition, 
which  we  are  not  bound  to  defend.  It  is  enough  for  us^ 
that  the  defendant  is  liable  under  the  circumstances  of  this 
case.  The  court  will  not  grant  a  new  trial  on  a  case,  when 
they  see  it  must  result  in  a  verdict  against  the  defendant, 
at  least,  as  large  as  the  present  one.  The  complaint  lies, 
in  truth,  on  the  side  of  the  plaintiff.  He  was  entitled  to 
full  freight.  The  master  offered  to  repair,  and  proceed 
with  the  cargo  in  the  Romeo.  To  this  the  owner  of  the 
goods  refused  to  accede.  It  was  bis  own  fault,  that  full 
freight  was  not  earned.  The  authorities  are  dear,  that 
we  have  a  right  to  full  freight  under  such  circumstances. 
We  agree  that  the  refusal  of  the  master  to  repair,  or  pro- 
ceed in  other  vessels,  gave  a  right  to  the  agent  to  demand 
the  goods,  if  he  had  done  so  immediately.  Instead  of  do- 
ing  so,  he  continued  a  negotiation  on  the  subject  for  several 
days ;  and  the  master  finally  offered  to  repair  and  proceed 
with  the  goods  while  the  negotiation  was  pending.  We 
agree  that  an  immediate  demand  of  the  goods  would  have 
freed  the  shipper  from  freight.  It  was  in  consequence  of 
the  offer  to  repair,  and  a  suspicion  of  its  insincerity,  that 
the  goods  were  finally  demanded  and  delivered.  Such  is 
the  defendant's  own  testimony.  The  jury  have  tried  the 
question,  whether  the  master  intended  to  deliver  the  goods 
free  of  freight.  That  question  was  properly  submitted  to 
them. 

The  event  on  which  pro  rata  freight  is  claimed,  is  not 
provided  for  in  the  contract  between  the  parties.  There 
may  not,  therefore,  be  any  positive  claim  for  it  on  an 
abandonment  of  the  voyage  at  an  intermediate  port;  yet 
there  is  a  demand  in  justice,  if  the  abandonment  be  not  tbe 
fault  of  the  master  or  ship  owner ;  and  the  act  of  accept- 
ance by  the  owner  of  the  goods  works  a  legal  claim.  The 
extent  of  this  claim  is  not  according  to  the  benefit  be  nay 
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receive ;  but  the  expense  incurred  in  the  transportation  so 
far.  It  is  too  much  to  say  that  there  must  not  only  be  an 
accepCance,  but  a  right  freely  to  elect  whether  to  accept  or 
Dot.  One  consequence  of  this  doctrine  would  be,  that 
though  the  master  can  neither  repair  nor  send  on  the  goods 
by  another  vessel,  yet  an  acceptance  shall  not  entitle  to 
freight.  The  contrary  is  clearly  settled ;  and  yet  the 
shipper  has  no  election.  In  such  a  case,  if  the  goods  be 
demanded  and  delivered,  a  right  to  entire  freight  arises.  I 
admit  that  some  of  the  cases  cited  do  countenance  the 
idea,  that  there  must  be  a  freedom  to  elect ;  that  the  ac- 
ceptance must  be  voluntary  and  unconstrained  ;  that  is  to 
eay,  the  master  must  not  coerce  an  acceptance  by  a  refus- 
al to  do  all  he  reasonably  can  towards  forwarding  the  goods. 
^ut  the  rule,  as  considered  and  laid  down  in  Ahhoit  <m 
Shipp.  SS6,  Stary^s  td.  pt.  3,  ch.  7,  s.  2,  fully  accords  with 
the  charge  of  the  judge.  This  book  says,  if  the  master 
be  unable,  or  decline  to  forward  the  goods,  yet  an  accept- 
ance will  bind  to  pay  freight,  pro  rata  Uineris  peracti.  It 
will  be  seen  there,  that  the  ancient  authorities  do  not  pro- 
ceed on  the  ground  of  a  new  contract :  but  that  freight  was 
due  by  the  maratime  law,  by  force  of  the  acceptance.  This 
18  the  ground  on  which  Luke  v.  Lyde^  (2  Burr.  886,)  was 
decided.  That  case  went  on  Luiwidge  v.  Grey,  {Mb.  on 
Sh.  Story'a  ed.  340,)  which  was  grounded  ou  the  accept- 
ance ;  and  the  cases  in  this  court  have  gone  on  the  same 
principle.  (1  John.  Cas.  383.  2  Caines^  Rep.  21.  Robm" 
mm  V.  The  Mar.  Ins.  Co.,  2  John.  Rep.  322.) 

It  has  been  long  settled,  that  expense  or  other  circum- 
stance in  the  subsequent  disposition  of  the  goods,  cannot  va- 
ry the  amount  of  the  recovery.  The  rule  on  this  head  is 
laid  down  in  the  case  last  cited. 

Origin  reply.  At  least,  the  judge  should  have  sub- 
mitted, in  terms,  to  the  jury,  whether  the  final  offer  of  the 
master  to  repair  was  sincere ;  and  at  all  to  be  relied  upon. 

I  have  before  given  several  judicial  interpretations  of 
IaJu  v.   Lyde ;  and   I  will  now  give  two  more  :  Post  v. 

Vol.  VI.  65 
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Roberlsotiy  (1  John.   Rep.    24,)  and   Bradhwrst  v.    CoL  ins* 
Co,,  (9  John.  19,  20.) 

I  admit  that  commentators,  and  Mbott  among  tlie  num- 
ber, liave  diflfered  from  the  courts.  The  only  collision, 
however,  is  in  commentators.  There  is  none  in  the  ad- 
judged cases. 

Cttna,  per  Sutherland,  J.  This  court  has  repeatedly 
held,  thai  freight  pro  rata  itineris  is  due,  where  a  ship,  in 
consequence  of  the  perils  of  the  sea,  without  any  fault 
of  the  master,  goes  into  a  port  short  of  her  destination; 
and  is  unable  to  prosecute  the  voyage ;  and  the  goods  ewe 
received  by  the  owner  at  such  intermediate  part.  (2  CaineSf 
21.  1  John.  27.  2  John.  323,  336.  9  John.  19,  20,  186.) 
This  principle  has  been  adopted  from  the  decisions  of  the 
English  courts,  commencing  with  Luke  v.  Lydst  (2  Burr. 
882,)  and  continued,  without  any  essential  conflict  or  con- 
trariety, down  to  the  present  time.  (7  T.  12.  381.  5  East, 
316.  10  East,  393,  526.  2  Campb.  466.  3  JBtn.  448. 
5  id.  525.     7  Cranch,  358.     1  Marsh.  281,  note.) 

This  general  principle  is  not  disputed  by  the  defend- 
ant's counsel.  On  the  other  hand,  it  is  conceded,  that 
where  the  master  refuses  to  repair  his  ship  and  send  on 
the  goods,  or  to  procure  other  vessels  for  the  purpose, 
and  the  owner  of  the  goods  then  receives  them,  that  this 
is  not  such  an  acceptance  of  the  goods^  as  will  entitle  the 
ship  owner  to  a  pro  rata  freight.  It  is  not  a  voluntary 
acceptance.  He  does  not  elect  to  receive  his  goods  at  the 
intermediate  port,  and  sell  them  there,  or  become  liis  own 
carrier  to  the  port  of  destination.  He  does  not  assent  to 
the  termination  of  the  voyage  at  the  intermediate  port  : 
but  it  having  been  terminated  there  against  his  will,  by  the 
refusal  of  the  master  to  send  on  his  goods  to  the  port  of 
destination,  he  does  not,  by  receiving  them  under  such  cir- 
cumstances, in  judgment  of  law,  promise  to  pay  the  freight 
to  the  intermediate  port. 

The  judge,  in   his  charge  to  the  jury,  entirely  excluded 
the  question,  whether   the  acceptance   of  the   goods,  was 
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voluntary  or  not ;  and  inslriicled  ihem  that  Lbc  fact  of  re- 
ceiving the  goods  imder  any  circumstances,  rendered  the 
owner  liable  for  a  pro  rata  freight ;  uulees  he  could  show 
an  express  and  positive  agreement  of  the  master,  at  the 
lime  of  the  delivery  of  the  goods,  to  waive  and  discharge 
all  claim  to  the  freighl.  In  this  I  think  he  erred.  The 
cases  already  cited,  particularly  those  in  9  John,  show, 
that,  in  order  to  raise  an  implied  assumpsit  in  such  cases, 
the  acceptance  must  be  voluntary.  No  other  rule  would 
be  consonant  with  justice  or  equity. 

But  the  master  did  finally  declare  his  election  to  repair 
his  ship,  and  send  on  the  goods  ;  and  they  were  agreed  to 
be  received  by  the  defendant's  agent,  after  such  declara- 
tion had  been  made  to  him.  This  was  at  first  upon  the 
express  condilion  of  his  giving  an  order  on  the  defendant 
for  the  freight ;  but  finally  they  were  delivered  and  re- 
ceived without  any  such  condilion.  These  circumstances 
are  claimed  to  be  sufficient  to  sustain  the  verdict ;  and  it 
is  said,  admitting  the  judge's  charge  to  be  incorrect,  as  it 
goes  beyond  the  facts,  a  new  trial  should  not,  for  that  rea- 
son, be  granted.  Under  the  circumstances  of  the  case,  the 
agent  might  well  have  supposed  that  there  was  no  bona 
jide  intention  to  repair.  He  swears  that  such  was  his 
opinion  ;  and  thai  the  goods  were  finally  delivered  uncon- 
ditionally ;  that  is,  (as  I  understand  him,)  without  any  or- 
der having  been  given  for  the  freight. 

I  think  the  judge  should  have  left  it  to  the  jury  to  de- 
termine whether  the  master  did  intend  to  repair  the  ves- 
sel, and  complete  the  voyage  ;  and  whether  the  accepts 
ance  of  the  goods  by  the  agent  of  the  defendant  was  vol- 
untary or  not. 

Mew  ttial  granted. 
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The  People  The  People  against  Walbridge.  (a) 

T. 

"  ^^'  At  the  Rensselaer  oyer  and  tcrnnner,  in  November. 
men"  a^gainst  1824,  an  indictment  was  found  against  the  defendant;  the 
an  attorney,  ^^i  count  of  which  charged,  that  on  the  20rA  day  of^Spril, 
statute,  {sess.  1824,   he  did  huy  a  certain  promissory  note,  of  and  from 

i\*  f*"  bu^*  *  ^^^  *^'  ^'  *^'^  ^^^  holder  and  proprietor  of  the  note,  which 
a'  note,  need  was  made  and  signed  by  one  W,  M.  and  dated  j9prtl  14I&, 
hTftt^e  1824;  by  which  note  W.  M,  promised  to  pay  one  j3.  V. 
note  with  in-  «A.  the  sum  of  $125,50,  at  the  bank  of  Lansingbwrghf  in 
cuu,fcc^'^r  9^  days  from  the  date  ;  that  the  note  was  endorsed  by  jj. 
Uiat  the  note  JT.^.,  whereby  it  became  and  was  the  property  of/-  B.  S. 
ecuted;     nor  till  the  purchase  by  the  defendant,  for  a  good  and  valuable 

if^n  * U**bel  ®^"^*^^'^^^*^"  '  the  defendant,  at  the  time  he  so  purchas- 
camedae,  its  ed,  being  an  attorney  and  counsellor  of  the  supreme  court 
oiher  arcam*  ^^  judicature  of  the  slate  of  J^Tew-York^  and  of  the  court  of 
stance,    from  common  pleas  of  the  county  of  Rensselaer ;  and  that  he 

which  an   in-   ,.j  .  '  ,         "       ,  _ 

tent  to  prose-  did  not  buy  or  receive  the  note  in  payment  for  any  estate 
cute  IB  to  be  f^£^i  Qp  personal,  or  for  any  services  actually  rendered,  or 
The  act  of  for  any  debt  antecedently  contracted,  or  for  any  purpose 
offencf  unlMs  ^^  remittance,  without  any  intent  to  violate  or  evade  the 
it  come  within  act,  &c.  entitled  "an  act  to  prevent  abuses  in  the  practice 
the  Statute ;  ^^  ^^^»  ^^^  ^<^  regulate  costs  in  certain  cases,*'  passed 
which  it  lui^pril  21,  1818;    to  the  evil,  &c.  and  against  the  form  of 

with  the    de-    ,  , 

fendant       to  (he  Statute  in  such  case  made  and  provided  ;  and  against,  &c. 

'^The  statute      ^^  ^^^^^'     '^'^^^  ^^^   defendant,  on  the  \sl  day  of  JVo- 

18     constitu-  vembery  1824,  did  buy  of  and  from  one  P.  B*  and  become 

°The  indict-  interested  in  buying  of  and  from  P.  B.y  a  certain  other 

ment  upon  it  promissory    note,  made  and    siG:ned  by  W.  M,.  by  which 

may  conclude,   ,,r     n^  •     \  ,*•--..  t  ^ 

contrary  to  the  '^'  •^''  promised  to  pay  to  P.  JB.,  or  bearer,  the  sum  of 
u^te'^^n  the  ^^^>^^'  ^^®  defendant  at  the  time  he  so  bought  and  pur- 
singular.  It  chased  the  last  mentioned  note,  being  and  still  being  an 
comrary^to  the  ^^^orney  and  coup.sellor  of  the  supreme  court  of  judicature 
form  of  the  of  the  people  of  the  state  of  ^ew-Yark;  and  that  he  did 
The    omis-  ^^^  ^^^V  ^**   I'^ceive   the  same  note   in  payment  for  any  es- 

sion,  in  recit- 
ing the  title,  of  the  word  the,  after  the  practice  of,  will  not  vitiate  the  indictment. 

(a)  This  cause  was  decided  in  Menf  term,  18S6. 
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talc  real  or  personal,  or  for  any  services  actually  rendered,     albant, 
or  for    any  debt   before    ihat  lime    contracted,   or  for  any     ^^'  *®**' 
purpose  of  remittance  ;  to  the   evil,  &c.  and    against   the   i^ij^  Ptople 
form  of  the  statute,  &c.  (as  in   the  first  count.)  ▼•. 

Sd  count.  That  the  defendant,  on  the  \8t  day  of  ^(h-  ' 
vembeTj  1824,  knowingly,  wilfully,  and  corruptly  became 
and  was  interested  in  buying  a  certain  promissory  note, 
made  by  one  fV.  M.  for  the  sum  of  $125,50,  payable  to 
one  A.  V.  *S.y  and  also  one  other  promissory  note,  made 
by  fV.  M.  payable  to  one  P.  B.  or  bearer ;  and  also  one 
other  promissory  note,  made  by  W.  J\i.  to  one  £.  6.  for 
the  sum  of  (31,20;  also  one  other  promissory  note,  made 
by  JV*  M.  payable  to  one  C.  F*  for  a  sum  of  money  to  the 
jurors  unknown  ;  the  defendant,  at  the  time  of  the  purchase 
of  each  and  every  of  these  notes,  and  at  the  time  he  became 
so  interested  in  the  purchase  thereof,  being  and  still  being 
nn  attorney  and  counsellor  of  the  supreme  court  of  judica- 
ture of  the  people  of  the  state  of  JVeir- Fori;  and  that  he 
did  not  become  interested  in  the  purchase  of  cither  of  these 
notes,  by  way  of  payment  for  any  estate  real  or  personal,  or 
for  any  services  rendered  before  the  purchase  of  these 
notes  respectively,  or  for  any  purpose  of  remittance,  with- 
out any  intent  to  evade  or  violate  the  act,  &c.  {as  in  the 
first  count) 

At  the  oyer  and  terminer  of  the  same  county,  in  JunCy 
1825,  the  defendant  demurred  generally  to  this  indict- 
ment ;  and  after  argument,  that  court  held  the  indictment 
sufficient ;  and  rendered  judgment  against  the  defendant. 
They,  however,  advised  the  district  attorney  to  have  the 
questions  arising  on  the  indictment,  submitted  to  the  sii* 
preme  court  for  their  decision  ;  and  in  case  this  court 
should  agree  with  the  oyer  and  terminer,  that  the  defend- 
ant have  liberty  to  plead  not  guilty. 

Pursuant  to  this  advice,  the  cause  was  argued  and  de- 
cided here. 


fVattridge^  in  person.  The  indictment  is  defective 
both  in  form  and  substance.  1*  In  form*  It  misrecites 
the  title  of  the  statute  {sess.  41,  ch.  259,)  upon  which  it  is 
founded.     The  word  the  is  omitted  after  the  words  praC" 
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ALBANY, 
Oct.  1836. 

The  People 

▼. 
Walbridge. 


/fee  of.  This  is  a  material  and  fatal  variance.  (2  H&wk. 
P.  C.ch.  25,  t.  101,  104.  2  Hal.  P.  C.  172.  Bac.Mr. 
Indktmenty  (H.)  1  Doug,  97,  per  Ld.  Mansfield.  1 
Ld.  Raym.  382.  2  Ld.  Raym.  1038,  9.  1  Esp.  Rep. 
98.  1  Saund.  135,  n.  (3).  6  T.  A.  776.)  A  misreci- 
tal  of  the  title  is  equally  fatal,  as  if  it  were  of  the  body  of 
a  statute.  The  title  is  a  name  given  by  the  maker ;  and 
though  it  be  not  necessary  to  set  it  forth,  if  this  be  at- 
tempted, it  must  be  done  correctly.  {Eep.  on  Pen.  Act. 
101,  7.) 

Again  ;  there  are  two  statutes  prohibiting  the  same 
thing  ;  the  statute  of  1813,  {sess.  36,  ch.  48,  s.  7,)  and 
the  statute  of  April  21,  1818,  mentioned  in  the  indictment. 
Yet  the  indictment  concludes  against  a  single  statute.  It 
should  have  concluded  contra  formam  slatutorum.  (S  Bae, 
Abr.  Indiclmenty  {H.)  p.  114.  2  Hawk.  P.  C.  252.  Esp. 
an  Pen.  Act.  114.) 

8.  In  substance.  The  indictment  does  not  set  forth 
the  offence  which  the  statute  was  made  to  prohibit.  It 
should  aver  that  the  notes  were  purchased  for  collection  or 
prosecution.  An  indictment  u|X)n  a  penal  statute,  must 
state  all  the  circumstances  which  enter  into  the  definition 
of  the  offence.  And  all  penal  statutes  must  be  con- 
strued most  favorable  to  the  defendant.  (1  Hal.  P.  C. 
170,  517.  2  id.  170,  2.  Dy.  304.  I  CkU.  PL  357.) 
The  mere  act  of  buying  a  note  is  not  an  offence 
against  the  statute.  (1  Coteen,  458.  3  Cowen,  262.) 
It  does  not  appear  that  the  notes  were  even  due,  when 
they  were  bought ;  and  as  to  the  note  in  the  first  count, 
it  appears  on  the  face  of  the  indictment,  not  to  have  been 
due.  The  presumption  is,  that  every  man  will  meet  bis 
engagements  ;  and  it  is  impossible  even  to  infer  from  the 
indictment  that  the  notes  were  purchased  for  the  purpose 
of  prosecution.  They  were  never  prosecuted.  Buying 
a  note  comes  within  the  proviso  of  the  first  section,  that 
a  promissory  note  may  be  received  in  payment  for  estate 
real  or  personal.  What  is  money  but  personal  estate  1 
The  note  mentioned  in  the  second  count  is  less  than  |(50« 
It  could  not  be  sued  in  a  court   of  record  with  a  view  to 
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cosA.  So  aa  lo  lliree  of  llie  nolea  in  llie  lliird  coudI.  All  aliant, 
three  of  ihese  are  net  forlli  without  dale  or  lime  of  pay-  '^*''"  "**" 
ment ;  and  an  additional  one  without  amount.  Thia  count  Tb«  Peopli 
ia  bad  for  uncerlainiy. 

The  abuaee  in  (he 
prevented  by  the  slalule,  were   buying   and    proaecuting 
choaea  in  action,  and  making  bills  of  coats.     Tlie  mere 
buying  a  note,  is  no  part  of  the  practice  of  the  law. 

The  alatute  ie  unconsthutional,  if  the  conalruclioo  con- 
tended for  on  the  other  side  be  correct.  Every  clus  of 
citizens  has  equal  natural  righle,  which  the  legialature 
cannot  take  away  more  from  one  class  than  another.  To 
eay  ihnt  one  ahall  not  purchase  a  chose  in  action,  because 
he  is  an  attorney,  is  depriving  him  of  a  right  which  every 
citizen  haa  an  equal  claim  to;  and  which  the  legislature 
cannot  lake  from  him  without  hia  consent.  They  would 
have  a  right  lo  prohibit  the  same  thing  to  a  merchant  or 
mechanic,  because  he  is  a  merchant  or  mechanic.  They 
might,  on  the  aame  principle,  forbid  tlie  farmer  to  sell  his 
wheat,  for  fear  that  he  might  loan  hia  money  nt  usurya  or 
purchase  rum  and  get  drunk  with  i(. 

/.  I^rion,  {Strict  atlonuy,)  conlrn.  ^i  to  the  form. 
The  variance  complained  of  is  immaterial.  If  it  do  not 
alier  the  sense,  it  will  not  vitiate.  (I  ChU.  Cr.  L.  380, 
and  the  autKorides  there  dltd.)  Besides,  the  recital  may 
be  rejected  as  surplusage.  The  counia  all  concluding  con- 
trary to  the  form  of  the  statute,  it  was  not  necessary  to 
recite  (lie  litle  at  all.  {id.  281.)  The  second  count  does 
not  recite  (he  tide.  The  objection  not  applying  to  this, 
though  it  be  good  as  to  the  other  counts,  will  not,  there- 
fore, support  the  demurrer,  which  is  general  to  all  the 
counts.  If  any  count  is  good,  judgment  must  be  against 
the  defendant. 

The  two  Btatutea  referred  to  on  (he  other  aide,  are  dis- 
tinct and  wholly  unconnected.  But  (he  concluaion  would 
be  good,  if  the  indictment  were  grounded  on  two  atatutes. 
It  ia  never  necesaary  (o  conclude  an  iodictment  as  being 
contrary  (o  (he  form  of  ilojutai,  in  the.  plural.    (I  Cfut. 
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ALBANY,     Cr.  L.  240.     Cro.  Eliz.  750.     1   Saund.  136,  noU  {Sy  2 

^^  *^^^-     Saund.  377,  note  (12).     Cro.  Jac.  187.) 

The  People       •^^  to  substance.     The  act  of  1818  does  not,  either  ex- 
V.  pressly  or  impliedly,  require  that  the  note  should  be  bought 

'  ^  for  collection  or  prosecution,  or  that  it  must  be  prosecuted. 
To  require  either,  would  be  inconsistent  with  the  object 
which  the  legislature  had  in  view.  The  construction  con- 
tended for  by  the  defendant,  would  render  the  statute 
nugatory.  It  would  not  go  beyond  the  act  of  181 S.  This 
court,  whenever  they  have  spoken  of  these  acts,  have 
recognized  a  diflerence,  though  they  say  the  acts  are  m 
pari  materia.  (3  Cowen,  261.  1  Cowefiy  452.)  It  is  evi- 
dent  that  the  legislature  esteemed  the  first  act  ineflfectual, 
on  account  of  its  requiring  an  intent  to  prosecute  to  be 
shown.  The  difiiculty  of  doing  this,  from  the  various 
modes  of  evasion  resorted  to,  led  the  legislature  to  make 
the  mere  act  of  purchasing  a  chose  in  action  the  offence. 
They,  in  this  manner,  strike  at  the  root  of  the  evil.  If 
this  construction  be  correct,  it  is  immaterial  when  the  notes 
were  dated,  what  their  amount,  or  when  due. 

As  to  the  objection  for  unconstitutionality  :  The  legisla* 
ture  have  the  same  right  to  impose  restrictions  upon  attor- 
neys in  the  practice  of  law,  that  they  have  to  regulate  inns 
and  taverns,  or  the  inspection  of  provisions.  It  is  optional 
with  the  attorney,  whether  he  will,  or  will  not  practice 
under  such  restrictions.  (6) 

Tke  Cowl  held  the  indictment  to  be  good  both  in  form 
and  substance.  They  said,  the  intent  with  which  an  at- 
torney or  counsellor  buys  a  note,  need  not  be  alleged  in 
the  indictment ;  nor  need  it  be  averred  that  a  prosecution 
has  been  commenced  on  it.    The  act  of  buying  constitutes 

W  I  renaember  that  Mr.  Cook,  of  SwrtUog^,  appeared  in  this  court,  at 
the  August  term,  next  after  the  pasiaga  of  the  act  of  1818,  and  moved  to 
haTe  his  name  stricken  from  the  rolls  of  the  cour^  as  attorney  and  counsel- 
lor ;  which  the  court  ordered  to  be  done. 
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the  offence ;  (c)  and  on  this  being  shown,  it  h*es  witli  the 
defeYidant  to  make  out  that  he  is  within  the  proviso  of  the 
statute.  The  date,  amount,  time  when  due,  &c.  with  other 
circumstances  going  to  the  question  of  intent,  are,  therefore, 
immaterial.  We  think  the  legislature  intended  to  forbid  the 
purchase  of  notes,  &e.  by  attorneys  or  counsellors,  in  all 
cases,  except  those  coming  within  the  language  or  spirit  of 
the  proviso. 

We  have  no  doubt  the  act  is  constitutional ;  nor  are  the 
exceptions  to  the  indictment,  in  point  of  form,  well  taken. 


ALBANT, 
Oct.  1826. 


Tho  People 
Walbridge. 


(c)  The  intent  of  the  legislature,  as  rendered  by  the  coart,  if  it  require 
manifestation  by  any  thing  out  of  the  plain  language  of  the  statute,  is  con- 
firmed by  a  comparison  of  this  statute,  with  one  copied  from  it  in  relation 
to  justices  and  constables.  The  two  acts  are  almost  verbtUim  tho  tame, 
(muiatis  mtUmnSif)  with  the  addition  of  the  distinguishing  words  in  the 
latter,  '<  for  the  purpose  of  commencing  any  action  thereon."  They  run 
thus: — 


Slat,  $e$s.  41,  cA.  859,  $.  1. 
"That  no  attorney  or  counsellor 
at  law  of  any  court  of  record  in  this 
state,  shall,  directly  or  indirectly 
buy,  or  be  in  any  way  or  manner 
interested  in  buying  any  bond,  bill, 
promissory  note,  bill  of  exchange, 
book  debt,  or  other  chose  in  action ; 
nor  shall  any  such  attorney  or  coun- 
sellor, by  himself,  or  by  or  in  the 
name  of  any  other  person,  either 
before  or  after  suit  brought,  lend  or 
adrance,^'*  frc  (proTision  against 
procuring  debts  for  coUeetUm  by 
loan.) 


Slat,  seas*  43,  eh,  159,  s.  1. 
"  That  no  justice  of  the  peace,  or 
constable,  shall,  directly  or  indirect- 
ly buy  or  be  interested  in  buying, 
anv  bond,  bill  or  promissory  note^ 
bill  of  exchange,  book  debt,  or  oth- 
er chose  in  action,  for  the  purpose 
of  eommeneing  any  action  tkenon  ; 
nor  shall  any  justice  or  constable^ 
by  himself,  or  by  or  in  the  name  of 
any  other  person  or  persons,  eith^ 
before  or  after  suit  brought,  either 
lend  or  advance,"  &c  (proyiiion 
against  procuring  debtsybr  eoUeelion, 
by  loan.) 


Every  body  will  see  that  the  passage  of  the  last  act  is  a  direct  legislatiTe 
constriKtioo  of  the  first,  as  to  the  question  of  purpoie  or  inlcfif  in  buying 
the  notfl|,  Ice. ;  and  that  this  construction  accords  with  that  given  by  tke 
supreme  court  in  the  principal  case. 


Vol.  VI. 
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ALBAICT9 

Oeu  18S6. 

Ei  parte 
Jennings. 

Ex  parte  Jennings. 

grwt^  uS  Before,  and  at  the  lime  of  the  erection  of  the  Erie  ca- 
by  the  lUte*  nal,  the  relator  was  in  possession,  and  clairaed  to  be  the 
uS^SlSgio  ^of  owner  in  fee  of  various  AydratiZic  works,  standing  on  the 


a  mer  above  ^ajgin  of  the  Chitlemngo  creek,  near  the  rapids,  in  the 

carries       the 

^^^J^J^  before  the  erection  of  the  canal,  purchased   the  land  on 


the  town  of  SuUivanj  in  the  county  of  Onondaga.     He  had. 


crantee  tufiM 

Jihmtiqum.      which    the  works   stood,  bordering  on   the   creek,   with 

whw?^"i8  about  200  acres  of  adjoining  land.     The  works  consisted 

bounded  on  a  gf  ^  flouring   mill,   two  saw-mills,   one   carding-machine, 

oATig    e  nv-  ^^^  ^^^  clothier's  works,  which  he  claimed  to  be  worth 

Anayigable  ^y^^^  jj  1 0,000  :  and  which  were  dependent  for  their  ope- 

riTer,    in   vne  w      #         *  •  ■        *»  • 

common  law  ration  on  the  waters  of  the  Chittenmgo  creek.  Being  so 
tera^  il  oSy  possessed,  about  five  years  ago,  this  creek,  with  iu  main 
where  the  tide  tributary  branches,  the  Cowassahn  and  BtUlemui^  above 
flows.  '  the  relator's  works,  were  taken  into  the  Erie  canal  for  a 
A  patent  or  feeder.      Limestone  creek,  which  also  formed  a  junction 

crant  of  land 

was  bounded  with  the  ChittemngOf  above  the  relator's  works,  was  like- 
^^toS^  wise  taken  into  the  canal  as  a  feeder  in  the  fall  of  the  year 
ingo  eretkj  1825.  All  the  principal  streams  which  formed  the  CAtf- 
cuned  ^^ths  teningo  creek,  where  the  relator's  works  are  situated,  are 
land   to    the  hq^  made  use  of  as  feeders  to  the  Erie  canal.    This  canal 

crantee,  utque 
Juummqum* 

The  water  of  the  Chitteningo  creek  was  diverted  from  a  mill  and  other  hydraulic  works 
on  that  creek :  the  right  to  erect  the  works  being  claimed  under  a  patent  or  grant  from  the 
state,  bounded  on  the  margin  cfthe  ereek;  htldt  that  the  appraisers  appointed  pursuant  to 
to  the  act,  (jtea,  48,  ch,  875,  i,  1,)  were  bound  to  appraise  the  dameges  to  the  owners  of  the 
works,  they  haTine  a  right  to  erect  them,  and  a  riglit  to  the  use  m  the  waters ;  that  this 
was  a  case  within  Uie  statute,  (test,  40,  ch.  962,  $.  3.) 

The  appraisers  having  refused  to  aci,  on  the  ground  that  the  property  of  the  creek  was 
in  the  state ;  and  that,  therefore,  they  had  no  jurisdiction ;  heU  that  a  mandamus  should 
issue  commanding  them  to  appraise. 

The  court  granted  a  peremptory  mandamus,  on  the  first  motion,  the  case  beine  argued  on 
both  sides ;  and  the  court  understanding  that  the  appraisers  were  willing  to  wide  by  the 
decision  on  the  facts  as  they  then  stood  ;  but  afterwards,  on  suggestion  that  the  appraisers 
wished  to  bring  error,  they  changed  the  rule  into  one  for  an  alternative  mandamus ;  so  that 
the  fkcts  might  be  put  on  record  by  a  return. 
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was  erected  by  the  stale,  which,  since  thus  converting  the 
waters  of  the  Chilleningo  to  tlie  purposes  of  the  canal,  has 
used  the  surplus  water  either  for  its  own  use  for  the  benefit 
of  the  salt  works  at  SaUna,  or  disposed  of  it  to  individuals 
for  the  purpose  of  hydraulic  works,  they  paying  an  annual 
revenue  to  the  state  for  its  use.  By  these  operations,  the 
relator's  works  have  become  nearly  useless  for  the  want  of 
water. 

About  four  years  ago,  he  applied  to  the  canal  commis* 
sioners ;  and  requested  them  to  appraise  his  damages  aris- 
ing from  thus  diverting  the  water  from  his  mills,  pursuant 
to  th^statute,  {sees.  40,  ch.  262,  s*  3,  4  Lawsy  302,  6;  and 
ses8*  44,  ch,  240,  8.  1,  5  LawSf  248,  c,)  but  they  neglected 
to  make  the  appraisal.  In  the  summer  of  1825,  after  the 
passing  of  the  act,  {sees.  48,  ch.  275,  «•  1,7  Laws,  p. 
398,  0,)  constituting  a  new  board  of  appraisers,  he  made 
his  application  to  them  for  the  same  purpose,  which  he  re- 
peated several  times  last  winter,  giving  them  notice  in 
writing.  This  board  consisted  of  Henry  Seymour,  David 
Woodt,  and  Joseph  D.  Selden,  Esquires. 

On  the  lOth  of  Jtdy  last,  he  laid  before  them  his  claim 
for  damages ;  but  they  absolutely  declined,  and  refused  to 
make  any  appraisal,  or  to  act  upon  the  subject,  or  allow 
him  any  compensation  whatever. 

On  the  relator's  affidavit  showing  these  facts, 

S.  L.  Edwards,  moved  for  a  mandamus,  commanding 
the  appraisers  to  proceed  and  make  an  appraisal  in  the 
premises. 

S.  Beardskyf  contra,  read  an  affidavit  of  Mr.  Henry 
SeymouTf  one  of  the  canal  commissioners,  and  a  member  of 
the  board  of  appraisal  to  whom  Jennings  had  submitted  his 
claim  for  damages,  stating  that  the  appraisers,  against 
whom  this  motion  was  made,  in  their  consultations  upon 
Jenmngs^  application,  all  agreed,  as  he  understood,  and 
now  believes,  that  in  point  of  fact,  the  state  had  not  parted 
with  the  land  upon  which  the  Clutteningo  passes,  at  the 
place  claimed  by  Jennings ;  but  had  bounded  purchases  of 
and  on  the  margin  of  the  stream ;   so  that,  as  he  believes. 
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(and  lie  believes  the  other  appraisers  were  satisfied  of  the 
fact  being  so,)  the  state  was  still  the  owner  of  the  land 
covered  by  the  waters  of  the  stream  ;  and  had  not  parted 
with  it,  or  contracted  to  part  with  it,  to  any  person  what- 
ever ;  or  authorized  the  use  of  the  water  of  the  stream  for 
hydraulic  purposes  at  the  place  in  question. 

A  similar  application  was  made  by  JV*.  P.  Randall  in  be- 
half of  Eglestone^  who  claimed  about  5000  dollars  for 
damages  from  the  same  cause  mentioned  above  in  Jennings^ 
case.  The  only  difference  was,  that  Egkitane  had  taken 
possession  of  the  premises  in  question  on  his  part,  under 
a  contract  for  a  conveyance  in  fee,  but  which  was  not  yet 
executed. 

And  now  both  motions  were  heard  together. 


Edtoards  and  RandaUy  in  support  of  the  motions.  The 
appraisers  refuse  to  act,  alleging  that  they  have  no  juris- 
diction. This  objection  is  partly  technical,  as  founded  on 
the  construction  of  their  powers  under  the  act ;  but  main- 
ly, because  they  claim  the  premises  in  question  as  the  pro- 
perty of  the  state. 

1.  Suppose  the  bed  of  the  creek  never  to  have  been 
granted  by  the  state :  can  they  divert  the  water  from  land 
owned  by  an  individual,  extending  only  to  the  margin  f  We 
contend  not.  The  rule  of  law  is  aqua  eurn^,  et  debet  cur^ 
rere*  Water  flows  in  its  natural  course,  and  should  always 
be  permitted  to  run  there ;  so  that  all  through  whose  land 
it  passes  may  have  the  privilege  of  using  it;  but  not  so  as 
to  injure  another.  {.Sngell  on  Watercowm^  5.  JSIcmii  v. 
Parkert  id.  ^fp.  134.)  The  right  to  the  use  of  water  flow- 
ing by  a  manU  land,  belongs  to  the  owner  of  common  right 
{Co.  LU.  261,  a.  Mayor  of  Hull  v.  Bamee^  Cowp.  lOfL) 
A  man  possessing  land  on  the  banks  of  a  river,  has  a 
rigbt  to  the  flow  of  the  water  in  its  natural  stream,  without 
alteration,  or  diminution.  {Bealy  v.  Shaw,  6  Eaei,  908, 
per  Chraham,  B.  al  JV*.  P.  ibhoee  doctrine  wa$  recognized  and 
agimud  on  molian  for  anew  trial) 
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Though  Jennings  does  not  own  lands  on  both  sides  of  the 
stream,  his  right  is  perfect,  to  have  the  water  flow  by  and 
(dong  the  side  of  his  land.  {Angell  on  Watercowrus^  29. 
Co.  Liu  261,  a.     Cowp,  102.) 

But  a  grant  bounded  on  the  margin  of  a  fresh  water 
creek,  or  river,  carries  the  land  to  the  centre  of  the  stream. 
It  is  well  settled  that  fresh  rivers,  of  what  kind  soever,  do, 
of  common  right,  belong  to  the  owners  of  the  adjacent  soil. 
{Jlngell  on  Watercourses,  15.  Palmer  v.  JSlvlUgan^  3  Camef 
Rep.  319.  Dofo.  Rep.  152,  155,  157.  12  Mod.  510.  17 
John.  Rep.  195.  2  Conn.  Rep.  481.  20  John.  Rep.  99. 
4  Burr.  2162.)  Where  one  owns  the  soil  under  the  water 
of  a  running  stream,  the  right  to  the  water  course  extends 
not  (o  the  fluid  itself:  but  only  to  the  advantage  of  its  im- 
petus. (AngeU  on  Watercourses^  37,  39.)  Where  a  creek 
not  navigable,  and  which  is  beyond  the  ebb  and  flow  of  the 
tide,  forms  a  boundary,  the  line  must  be  run  in  the  centre. 
{Jackson  v.  Louw,  12  John.  Rep.  252,  per  Yates,  /.) 

We  concede  that  the  soil  of  the  sea,  and  the  soil  where 
the  tide  ebbs  and  flows,  between  high  and  low  water  mark, 
belong  to  the  public.     {Co.  Lit.  261,  a.  2  BL  Com.  262.) 

Private  rights  are  not  to  be  impaired  by  the  state,  unless 
a  compensation  is  provided.  {JlngeU  on  Watercourses,  53, 
4.  Gro.  b.  8,  c.  14,  s.  7.  Puf.  h.  8,  c  5,  5.  7.  1  Bl.  Com. 
141.  2  John.  Ch.  Rep.  163.)  If  no  compensation  be  pro- 
vided, an  action  lies  for  the  injury.  {^ngeU  on  Water- 
courses,  65,  6,  and  the  cases  there  cited,  id.  53,  4,  and  the 
eases  there  cited.) 


ALBANY, 
Oct.l8S6. 


Ez  parte 
JtnniDgB. 


8.  Beardsky,  contra.  The  appraisers  suppose  they  had 
no  juri8dictk)n  of  the  matter  in  relation  to  which  they  were 
called  upon  to  act.  The  act  of  the  \5th  of  ^pril,  1817, 
prescribes  their  power,  and  lays  down  the  principles  of  ap- 
praisal. (4  Laws  JV*.  v.,  302,  b.  s.  3.)  The  canal  com- 
missioners are  authorized  by  this  section,  to  take  possession 
of  **  any  lands,  waters  and  streams,"  necessary  for  the  pro- 
secution of  the  canal ;  and  in  case  these  are  not  granted  to 
the  state,  there  is  to  be  a  just  and  equitable  appraisal  of  the 
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Ez  parte 
Jennings. 


loss  and  damagey  t/*  amy^  aver  and  above  the  benc/Et  at^d  advan- 
tage  to  the  respective  owners  and  proprietorSf  or  partie$  m- 
terested  in  the  premises  so  required.  And  whether  any  dam- 
ages are  awarded  or  not,  they  are  to  describe  the  premises 
appropriated.  The  act  of  the  7th  of  Aprils  1819,  section  3, 
(5  Laws  JV.  ¥.  123,  a.,)  extends  the  same  principles  to  oth- 
er parts  of  the  canals.  The  subsequent  acts  do  not  aher 
the  principle.  The  only  change  made,  is  in  the  board  of 
appraisal.  The  2d  section  of  the  last  act,  {Jlpril  20,  1825, 
Laws.  JV.  F.  398,  a,)  gives  an  appeal  from  the  board  of 
appraisers  to  the  canal  commissioners,  whose  decision  shall 
be  final. 

The  appraisers  cannot  act,  unless  it  be  in  relation  to  such 
**  lands,  waters  or  streams,"  as  may  be  given  or  granted  to 
the  people.  And  these  must  be  such  as  some  person  may 
own,  or  in  which  they  may  have  an  interest.  Besides ; 
they  must  be  property,  the  fee  simple  of  which  may  vest 
in  the  state*  For,  on  appraisal  and  payment,  such  is  de- 
clared to  be  the  consequence. 

Water  does  not  admit  of  ownership.  The  interest  in  it 
is  merely  usufructuary.  It  belongs  to  the  first  occupant 
only  while  he  holds  possession  of  iL  (2  BL  Com.  14,  18.) 
The  fee  simple  cannot  be  vested  in  the  state.  No  des^crip- 
tion  can  be  made  of  it. 

Eglestone  has  no  legal  interest ;  but  merely  n  contract 
for  a  deed  ;  and  though  Jennings  purchased  and  hus  a  deed, 
it  does  not  appear  of  whom  he  made  his  purchase.  A 
clear  title  should  be  made  out ;  such  an  one  as  will  be 
worth  something  to  the  state. 

I  am  directed  to  insist  that  the  Chitteningo  is  a  public 
stream ;  that  it  is  public  property  in  every  sense  of  the 
word ;  and  the  state  has  title  to  the  lands  upon  which  it 
passes,  the  patents  being  bounded  upon  the  margin  of  the 
stream,  and  not  at  its  centre. 

Rivers  are  of  three  kinds.  1.  Such  as  are  wholly  and  ab- 
solutely private  property.  2.  Such  as  are  private  proper- 
ty, subject  to  the  servitude  of  the  public  interest  by  a  pas- 
sage upon  them.  The  distingubhing  test  between  these 
two  is,  whether  they  are  susceptible  or  not  of  use  for  a 
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common  passage.  S.  Rivers  where  the  tide  ebbs  and  flows, 
which  are  called  arms  of  the  sea.  {People  v.  Platl,  17 
John.  31 1.  Hoeker  v.  Cummmgj  20  John.  90.  4  Burr. 
2164)  per  Lard  Mansfield,) 

In  the  second  kind,  the  public  have  the  right  of  way  ; 
and  where  the  river  is  not  granted  in  terms,  it  should  not 
be  holden  to  pass.  A  boundary  upon  the  margin  excludes 
it.  The  use  of  these  large  streams  are  important  to  the 
state  in  various  ways ;  and  it  never  was  the  intention  to 
part  with  the  right  of  appropriating  them  to  the  use  of  the 
public.  Individuals  enjoy  the  benefit  of  them  at  sufferance 
from  the  state. 

This  is  a  question  of  great  importance,  not  only  to  indi- 
vidual owners  and  the  slate,  but  to  the  canal  commission- 
ers. Probably  more  than  $100,000  on  the  lines  of  the  ca- 
nals, are  involved  in  its  issue.  If  the  canal  commissioners 
pay  out  money,  on  appraisals  where  there  is  no  jurisdiction, 
the  act  is  void  ;  and  they  are  amenable  to  the  state.  They 
are  therefore  bound,  in  duty  to  themselves,  in  a  doubtful 
case,  to  avoid  appraisals ;  and  especially  to  avoid  payment 
till  the  decision  of  this  court  can  be  had,  which  they  are 
very  willing  to  follow.  Mr.  Seymour^  at  whose  request 
I  now  raise  these  questions,  is  anxious  fully  to  indemnify 
these  suffering  inllividuals,  if  he  is  warranted  in  doing  so ; 
and  will  most  cheerfully  follow  the  directions  of  this 
court. 

I  am  not  directed  to  raise  the  question  here,  as  to  the 
constitutional  power  of  the  legislature,  to  proceed  in  this 
manner :  first  to  take  private  property,  and  then  to  appoint 
their  own  agents,  dependent  upon  themselves,  to  make 
the  appraisal.  But  I  have  certainly  very  serious  doubts, 
whether  the  decision  of  judge  Patterson,  in  Van  Horwfs 
lessee  v.  Dctrance^  (2  DalL  313,  &c.)  that  they  arc  bound 
to  do  this  through  the  medium  of  the  ordinary  tribunals 
of  the  state,  is  not  according  to  the  law  of  the  case. 
Should  this  court  think  the  board  itself  unconstitutional,  of 
course  they  will  not  interfere  and  compel  an  appraisal  by 
mandamus. 

Besides,  the  appraisers  have  a  discretion.  They  are 
to  exercise  their  judgment  whether  any  damages  are  due, 
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ALBANY,  over  and  above  the  benefit  which  the   individual  derives 

Oct.  1886.  ^^^^  ^i^g  canal.     They  may  have  proceeded  on  this  ground* 

Ez  parte  ^^  ^*  ^^^^  court  Certainly  will  not  control  or  coerce  them  by 

Jennin^.  mandamus.    (19  Jo  An.  262.     12/oAii.  415«    S  Cot^etii  444.) 

Randally  in  reply.  It  is  true,  on  the  authorities  cited, 
that  this  court  will  not  interfere  by  mandamus  where  the 
inferior  tribunal  has  a  discretion,  and  has  acted  on  that 
discretion.  Here  is  an  utter  refusal  to  act  at  all ;  and, 
moreover,  the  ground  is  stated  on  which  that  refusal  is 
founded.  This  is  the  very  case,  of  all  others,  in  which  the 
court  should  interfere  ;  a  case  where  there  is  no  other  legal 
remedy.  Such  is  the  language  of  the  cases  cited  to  this 
point.  The  appraisers  have  been  pressed  to  act  again  and 
again.  They  have  uniformly  refused.  The  legislature 
have  been  applied  to.  They  refused  to  act,  on  the  ground 
that  the  case  is  a  proper  one  for  appraisal. 

It  is  true,  that  running  water,  as  such^  is  not  strictly  (be 
subject  of  property.  But  if  we  have  no  property  in  it,  nei- 
ther have  the  state.  The  property  in  water  depends  on  the 
ownership  of  the  soil  through  or  by  which  it  flows.  Though 
there  cannot  be  a  grant  of  water  eo  nomine^  the  right  to  use 
it  may  be  granted,  in  fee,  or  for  any  lesser  time.  The 
act  should  be  liberally  construed  in  favor  of  individual 
right.  If  there  be  no  provision  for  indemnity,  the  com- 
missioners are  wrong  doers ;  and  are  liable  to  an  action. 
It  is  not  to  be  supposed  that  the  state  will  take  (he  property 
of  any  individual  without  providing  the  means  of  paying 
him  for  it. 

It  is  enough  that  the  applicants  are  in  possession  of  the 
premises  in  question.  The  appraisers  must  satisfy  them- 
selves of  the  extent  of  their  interest,  pay  them  for  it,  and 
it  then  passes  to  the  state,  whatever  it  is.  What  we  com- 
plain of  is,  that  they  refuse  to  pass  upon  the  subject ;  claim- 
ing the  whole  for  the  state. 

It  is  certainly  due  to  Mr.  SeymoWf  to  say  that  be  is  not 
only  willing,  but  anxious  to  allow  these  applicants  an  in- 
demnity, provided   he  can  feel  himself  warranted  in  doing 
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80.  We  do  not  know  the  views  of  the  oiher  gentlemen 
who  connpose  the  board  ;  but  we  presume  they  are  also 
anxious  thai  justice  should  be  done  ;  and  ihat  it  is  delay- 
ed only  by  an  apprehended  want  of  authority. 
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Curia*  By  ihe  third  section  of  ''an  act  respecting 
navigable  communications  between  ihe  great  western  and 
northern  lakes  and  the  Atlantic  ocean/'  {sess,  40,  ch. 
262,)  the  canal  commissioners  are  authorized  to  take  pos- 
session of,  and  use  any  "  lands,  waters  and  streams^^^  ne- 
cessary  for  the  prosecution  of  the  improvements  intended 
by  the  act;  and,  by  the  same  section,  the  commissioners 
of  appraisal  are  ''  to  make  a  just  and  equitable  estimate 
and  appraisal  of  the  loss  and  damage,  if  any,  over  and 
above  the  benefit  and  advantage  to  the  respective  owners 
and  proprietors,  or  parties  interested  in  the  premises  so  re- 
quired, &c.,  by,  and  in  consequence  of  making  and  con- 
structing any  of  the  works  aforesaid."  It  is  admitted  that 
the  principles  of  appraisal  have  not  been  changed  by  any 
subsequent  act. 

In  this,  and  the  subsequent  act,  there  is  ample  provis- 
ion, we  think,  for  allowing  compensation  for  all  damages 
to  private  property  occasioned  by  the  canal  commissioners 
in  the  prosecution  of  their  duties,  whether  such  damage 
be  direct  or  consequential.  Waters  and  streams  in  which 
the  relators  claim  an  interesty  are  taken  for  the  use  of  the 
canal.  It  is  a  case  within  the  very  words  of  the  act.  If 
not  so,  if  it  were  a  question  of  construction,  there  can  be 
no  doubt  that  such  construction  should  be  most  liberal  in 
favor  of  private  right.  Individual  properly  cannot  be  ta- 
ken ;  or,  which  is  the  same  thing,  individual  riglits  im- 
paired, for  the  benefit  of  the  public,  without  just  compen- 
sation. Such  is  the  language  of  the  common  law,  and  of 
the  constitution.  It  would  be  derogating  from  the  justice 
of  the  legislature,  to  suppose  they  would  stop  short  of  pro- 
viding for  compensation  in  such  a  case. 

Whatever  interest  the  claimant  of  damages  may  have, 
be  is  to  be  paid  for ;  and  the  state  then  succeeds  to  his 
right.     The  state  becomes  a  purchaser.     True,  the  same 
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section  which  provides  for  the  appraisal,  &c.,  says  this 
acquisition  shall  be  \n  fee  simple;  but  this  may  well  be, 
though  the  individual  claimant  may  have  only  a  limited 
interest,  a  particular  estate,  for  instance  ;  or  a  right  merely 
equitable,  the  reversion  or  legal  estate  residing  else- 
where. If  80,  when  the  whole  shall  be  paid  for,  the  whole 
will  vest  in  the  state.  The  question  as  to  the  extent  and 
value  of  interest,  is  one  for  the  appraisers;  and  respects 
the  amount  of  damages,  and  the  persons  to  whom  they  are 
to  be  paid.  We  see  no  more  difficulty  in  'describing  and 
entering  in  a  book  the  various  interests  which  different 
persons  may  have  in  the  flow  of  water,  whether  immedi- 
ate, reversionary,  legal  or  equitable,  than  in  designating 
the  like  interests  in  land.  It  cannot  be  allowed,  be- 
cause the  estate  is  less  than  a  fee,  or  because  it  is  merely 
incidental  to,  or  issuing  out  of  land,  that,  therefore,  the  ow- 
ner should  be  divested  of  his  right  without  compensation. 
The  right  to  the  flow  of  water  over  land,  is  commensurate 
with  the  interest  in  the  land.  It  many  times  constitutes 
the  main  value  of  the  property  ;  and  is  accordingly  made 
the  subject  of  compensation  and  acquisition  by  the  very 
terms  of  the  statute.  A  conventional  transfer  of  such  a 
right,  by  grant,  would,  no  doubt,  be  valid. 

There  can  be  no  doubt  that  a  mandamus  is  the  proper 
remedy.  This  is  not  the  case  of  error  in  the  act  of  ap- 
praisal ;  but  the  commissioners  have  refused  to  make  any 
appraisal  whatever.  This  is  not  denied;  and  a  mandamus 
is  auked  for,  commanding  the  appraisers  to  proceed,  and 
value  the  interests  of  the  relators  at  what  they  are  worth. 

So  much  as  to  the  preliminary  objections.  These  were 
considered  by  the  counsel,  and  are,  indeed,  of  minor  con- 
sequence, compared  with  the  question  of  right ;  which  is 
put  by  the  appraisers  on  the  construction  to  be  given  to 
the  state  grant  of  the  lands  bordering  on  the  Chillemngo. 
The  objection  is  contained  in  the  affidavits  of  Mr.  «S«y- 
motir,  "  that,  in  point  of  fact,  the  state  had  not  parted  with 
the  land  upon  which  the  Chilleningo  passes,  at  the  places 
claimed,  but  had  bounded  purchases  of  land  on  the  mar» 
gin  of  the  stream ;  so  that,    as   he  believes,  (and  he   be- 
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lieves  the  other  appraisers  were  satisfied  of  Ihe  fact  being 
80,)  the  state  was  still  the  owner  of  the  land  covered  by 
the  waters  of  the  stream,  and  had  not  parted  with  it,  or 
contracted  to  part  with  it  to  any  person  whatever  ;  or  au- 
thorized the  use  of  the  water  for  hydraulic  purposes  at  the 
places  ID  question." 

If  the  construction  set  up  by  the  commissioners  be  the 
(rue  one,  if  the  state  owns  the  land  covered  by  the  water, 
it  is  clear  that,  though  the  relators  may  be  entitled  to  th« 
use  of  the  water  flowing  by,  and  touchini;  upon  them  for 
all  ordinary  purposes,  yet  they  cannot  build  mills  upon,  and 
raise  the  water  of  the  stream.  They  are  trespassers  ;  and 
the  state  may  claim  not  only  the  water,  but  the  mills  them- 
selves, so  far  as  they  encroach  upon  the  stream. 

We  do  not,  however,  entertain  a  doubt  that  the  apprais- 
ers have  misapprehended  the  construction  of  the  state 
grants.  It  is  not  pretended  that  the  CkUteningo  is  a  nsvi- 
gable  creek  or  river,  where  the  tide  ebbs  and  flows.  Such 
is  notoriously  not  the  fact.  The  decisions  upon  the  con- 
struction of  grants,  bordering  on  streams,  are  numerous  in 
the  reports,  not  only  of  this,  but  of  other  slates,  and  of 
England;  and,  so  far  as  they  proceed  upon  the  common 
law,  they  are  uniform.  The  cases  have  generally  arisen 
upon  disputes  concerning  the  rights  of  fishery  ;  and  though 
relating  >to  rivers  of  the  first  magnitude,  where  the  public 
have  an  acknowledged  right  of  passage  for  rafts,  boats, 
fcc,  yet  the  owners  of  land  on  the  margin,  above  tide 
water,  have  been  allowed  the  several  and  exclusive  right 
of  fishery  to  the  centre  of  the  stream  opposite  their  respec- 
tive farms ;  and  where  their  land  lies  on  both  sides,  they 
have  been  allowed  the  same  right  in  the  whole  river,  so 
far  as  their  farms  extend. 

It  is  not  necessary  to  go  into  the  various  cases  on  this 
subject.  They  were  mostly  cited  upon  the  argument. 
They  proceed  upon  the  principle  that  the  owner  of  the 
hnd  on  ihe  margin,  owns  the  bed  over  which  the  river 
passes ;  and  though  it  be  nominally  and  in  terms  bounded 
on  the  margin,  it  extends,  by  construction  of  law,  to  the 
centre  of  ihe  stream.    The  public  right  is  one  of  passage, 
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and  nothing  more  ;  as  in  a  common  highway.  It  is  called 
by  the  cases  an  easement ;  and  the  proprietor  of  the  ad- 
joining land  has  a  right  to  use  the  land  and  water  of  the 
river  in  any  way  not  inconsistent  with  this  easement.  If 
he  make  any  erection  rendering  the  passage  of  boats,  &c. 
inconvenient  or  unsafe,  he  is  guihy  of  a  nuisance;  and 
this  is  (he  only  restriction  which  the  law  imposes  upon  bim. 
It  follows,  that  neither  the  state  nor  any  individual  have  a 
right  to  divert  the  stream,  or  render  it  less  useful  or  valua* 
ble  to  the  owner  of  (he  soil.  If  the  state  had  intended  to 
retain  (he  property  in  the  stream,  (hey  should  have  inserted 
an  express  reservation  or  exception  in  their  grants. 

An  opposite  rule  prevails  in  the  construction  of  grants 
bounded  on  the  margin  of  navigable  rivers.  By  the  term 
navigable  rlvery  (he  law  does  not  mean  such  as  is  navigable 
in  common  parlance.  The  smallest  creek  may  be  so  to  a 
certain  extent,  as  well  as  the  largest  river,  without  being 
legally  a  navigable  stream.  The  term  has  in  law  a  tech- 
nical meaning ;  and  applies  (o  all  streams,  rivers  or  arms  of 
the  sea,  where  (he  (ide  ebbs  and  flows.  A  public  grant, 
bounded  on  the  margin  of  such  waters,  extends  by  con- 
struction no  farther  than  high  wa(er  mark,  and  leaves,  as 
to  (he  res(,  an  absolu(e  proprietary  interest  in  the  public. 
Above  the  flow  of  the  tide,  the  river  becomes  private,  either 
absolutely  so,  or  subject  to  the  public  right  of  way,  accord- 
ingly ns  it  is  a  small  or  a  large  s(ream. 

In  this  case,  we  decide  that  the  grant,  as  set  forth  by  Mr. 
Seymour^  carried  the  land  to  the  middle  of  the  creek;  and 
(hat,  (herefore,  (he  interest  is  out  of  the  state.  We  think 
the  rela(ors  have  shown  an  interest  which  entides  them  to 
an  appraifeal ;  and  it  is  for  the  appraisers  to  de(ertnine  its 
extent,  on  (he  hearing  before  them. 


Rule  for  a  peremptory  mandamus. 


The  above  arguments  and  decision  were  at  August  term 
last. 

The  followinfif  rule   was  entered  in  the  case  of  EgUn^ 
twtu  : 
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On  rending:  And  fiVmg  ihe  affidnvit  of  Dariui  Eglestoiu,  albaht, 
showing  (hat  he  i»  \a  possession  of  a  lot  of  land  uiid  mill,  '^^  '^*- 
sittiated  on  the  Chittmingo  creek,  in  the  town  of  SxUli-  *^^^C^ 
vm;  ihnt  ihfi  w.tler  hue  been  diverted  from  the  said  creek  Janninp. 
for  the  use  of  ihe  £ne  canal;  thai  he  has  made  opplica< 
lion  10  Henry  Sajmour,  David  Woods  mid  Joseph  D.  SeU 
dm,  to  estimate  and  appraise  the  damages  which  the  said 
Daruu  has  sustained  on  occasion  of  ihe  diversion  of  the 
said  creek;  and  that  the  said  tippraisera  refuse  to  make 
any  appraisal  or  eslimate  of  said  damages  ;  and  on  reading 
and  filing  the  affidavit  of  Henry  .Seymotir,  explaining  lh« 
reasons  why  the  said  appraisers  refuse  to  appraise  and  es- 
liniflie  said  damages;  on  motion  of  Mr.  J^.  P.  Randall, 
and  ihe  same  being  argued  by  Iiim  on  behalf  of  the  relator, 
and  by  Mr.  Beardstey  on  behalf  of  the  said  appraisers; 
and  it  appearing  to  the  court  that  the  i^aid  Dariui  has  on 
interest  in  the  premises,  wliich  entitles  bim  to  an  appraise- 
ment  of  damages,  if  any  have  been  in  fiict  sustained  ;  it  is, 
therefore,  OROEREn,  that  a  mni)dniiiue  is^iie,  to  be  directed 
to  the  said  Henry  Seyotottr,  Duvid  Woods  and  Joseph  D. 
Selden,  commanding  them  to  proceed  1o  appraise  and  eati- 
male  the  damages  of  the  said  Darius  Eglestont,  on  occn- 
sion  of  the  taking  of  the  waters  of  the  said  creek  for  the 
use  of  llie  Erie  canal,  over  and  above  the  benefit  and  ad- 
vantage lo  the  said  Darius,  by  and  in  con^equeDce  of 
making  and  constructing  the  said  canal. 

A  similar  rule  was  entered  in  the  cause  ex  rel.  Jennings. 

During  the  last  vacation,  on  the  application  of  Mr. 
Beardslty,\n  behalf  of  the  cnnal  upprnisers,  the  Chiep 
Justice  granted  an  order  to  slay  proceedings  in  the  cause, 
in  order  that  there  might  be  a  re-iiigument ;  and  that,  at 
least,  the  court  might  he  moved  to  vacate  the  rule  for  a 
peremptory  mandamus,  and  lo  grant  one  for  an  alternative 
mandamus  only,  so  as  to  bring  the  question  more  fully  and 
Kdemnly  before  them  on  the  return  of  the  appraisers. 

A  motion  was  now  made  accordingly. 

Tolcott,  (oltonuy  gmeral^  for  the  motion.  So  far 
aa  the  merits  of  the  qoestiou  are  concerned,  there  i>  but 
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^^^  '^^     is,  that  these  relators  had  such  an  interest  in  the  water  di» 
Ex  parte     ^^^^^^  ^^  ^^  ^^  danmified.      With  deference,  it  would  seem 
Jenning*      to  me    that   the   relators  are  precluded   from    taking  that 
ground,    by  the    fact  that  the  appraisers  did  consider  and 
decide  upon   the  claim.     They  went  into  the  merits  ;  and 
hdd  that  the  grant  of  the  state  being  bounded  on  the  mar- 
gin  of  the  creek,  would  not  carry   its  bed  to  the  original 
grantees  ;  that,  therefore,  the  relators,  could  have  no  inter- 
est.    Besides;  as  to  Eglestone,  he  pretends  no  legal  inter- 
est.    The  relators  should   have  taken  their  remedy  by  ap- 
peal. 

That  a  party  may  convey  to  the  margin  of  a  stream^ 
without  conveying  ad  filum  aqucR,  is  settled  by  the  case 
of  Jackson  v.  Hahiead^  (5  Cowen,  216.)  If  this  may  be 
so,  the  relators  are  bound  to  show  clearly  and  particularly, 
why  it  w  as  not  so  in  their  case.  They  should  set  forth 
the  grants,  in .  order  that  it  may  be  seen  whether  their 
claim  is  justified  in  the  full  extent  to  which  it  is  preferred. 
We  insist  that  the  boundary  stopped  at  the  margin.  W« 
can  do  no  more  ;  and  this  is  all  that  should  be  required  of 
us.  We  cannot  show  the  deeds.  It  is  not  competent  for 
the  relators  to  infer  from  the  words  which  we  use,  that 
the  grant  extends  beyond  the  margin.  Omitting  to  pro- 
duce their  title,  every  inference  should  be  made  against 
them. 

What  Eglestone^s  contract  is,  does  not  fully  appear.  It 
is  evidently  but  an  executory  contract,  and  passes  no  le- 
gal title.  It  may  have  been  forfeited  ;  and  all  equitable 
title  gone. 

Bandall  and  Edwards^  contra.  This  is  the  first  time 
we  have  heard  that  the  appraisers  have  made  any  adjudi- 
cation. It  was  not  pretended  on  the  former  argument. 
We  state  in  our  affidavits  that  the  appraisers  had  refused  to 
act ;  and  the  contrary  is  not  pretended  by  the  afiSdavit  of 
Mr.  Seymour.  So  far  from  this,  we  understand  him  as 
ingenuously  admitting  that  the  appraisers  had  refused  to 
adjudicate.      We  asked  a  mandamus   compelling  them  to 
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make  a  judicial  decision,   from  which  we  might  appeal,  if     albaht, 
it  should    not  be  satisfactory.     This  was  granted,  and  ie     ^^  '®*'" 
now  sought  to  be  set  aside  or  quali6ed,  without  any  new     ^^      ^^ 
facis  being  shown.  Jennings. 

The  relators  are  in  possession.  This  is,  prima  facUj 
evidence  of  title.  It  gives  them  the  right  to  an  appraise- 
ment according  to  their  interest.  The  statute  is  broad  in 
its  terms :  and  extends  to  all  persons  who  are  injured. 
The  decision  of  the  court  at  the  last  term,  went  upon 
the  boundary,  as  set  up  by  Seymour  himself.  They  held 
that  a  boundary  on  the  margin,  carried  the  grantee  to  the 
centre  of  the  river.  Jaskson  v.  Halsieady  cited  by  the  at- 
torney general,  has  no  more  application  to  the  point  before 
the  court,  than  any  other  case  which  he  might  have  cited. 
The  'question  was,  whether  the  words  "  including  the 
same,"  (i.  e.  the  river^)  used  in  a  grant,  would  pass  the 
bed  of  the  river,  or  only  a  right  of  fishery.  Clearly  the 
words  would  not  pass  the  soil.  Neither  the  case,  the  coun- 
sel, nor  the  court,  lisped  a  word  as  to  the  operation  of  a 
grant. bounded  on  a  river.  Not  an  authority  was  cited  to 
this  point.  It  turned  entirely  on  the  construction  of  the 
words  used  in  describing  the  subject  matter.  Because  the 
question  now  before  the  court  might  have  arisen,  does  it 
follow  that  the  well  settled  doctrine  of  the  common  law  is 
to  be  overturned  1  A  doctrine  to  which  we  before  cited 
many  authorities,  and  against  which  not  one  common  law 
authority  has  been  or  can  be  found.  We  say  common  law 
authority ;  because  we  except  the  cases  in  Pennsylvania* 
They  reject  the  conrHnon  law,  which  this  court  is  not  au- 
thorized to  do.  We  now  add  other  authorities  to  the  poinf, 
that  where  one  owns  the  land  on  a  river  above  tide  water, 
he  owns  the  river  itself  on  his  side,  ad  Jihm  aqua.  {Lord 
FUzwalter*8  ease^  1  Mod.  105.  Carter  v.  JMurcot^  4  Bur. 
2162.  Rtx  V.  Smiih,  Doug.  444.  2  Rol  Mr.  170,  jl. 
14.  15  John.  454,  per  Plait,  J.  Hayes*  Exr.  v.  BoW" 
man,  I  Randolph^  Virg.  Rep.  417.  Claremont  v.  Carl' 
ton,  S  JV*.  H.  Rep.  S69.)  A  water  course  does  not  depend 
on  preecription  ;  but  is  ex  jure  natures.  (S  Bulstr.  S40. 
1  FFtlf.  174.) 
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Oct.  1826.  12  and  20  miles  along  the  stream,  to  deprive  the  grantees 
Ex  parte  ^^  ^'^^  water,  would  he  a  fraud  upon  the  subject.  The  ori- 
Jennings.  gjnal  purchases  and  settlemenls  were  made,  end  a  consid- 
eration paid  to  the  state,  on  the  faith  of  the  various  bene- 
fits to  be  derived  from  using  the  waters  of  this  stream. 
High  prices  have  been  given  by  subsequent  purchasers 
with  a  view  to  the  same  privileges.  These  constitute  the 
main  value  of  the  land.  If  theie  was  an  intention  in  the 
state  to  reserve  the  stream,  an  express  reservation  or  ex- 
ception should  have  been  inserted  ;  or  the  intention  in 
some  other  way  made  known  to  the  purchaser.  He  takes 
under  boundaries  terminating  at  the  creek  or  the  marghi 
of  the  creek.  The  meaning  of  the  parties  is  the  same.  It 
is,  that  the  grantee  should  have  the  benefit  of  the  stream. 
Wherever  his  grant  touches  the  water,  the  comnoon  law 
gives  him  a  right  to  the  stream,  subject  in  some  cases  to  a 
right  of  passage;  but  not  sq  in  this  case.  The  ChUte^ 
nmgo  is  an  inconsiderable  creek,  hardly  navigable  for 
small  boats  at  the  place  in  question.  The  state  might  as 
well  claim  every  insignificant  stream  within  its  borders,  on 
the  ground  of  some  equivocal  words  in  the  grant.  The 
doctrine  of  Hargravcy  cited  on  the  former  argument,  is  the 
law  of  this  stale.  Ii  has  been  recognized  by  repeated  de- 
cisions of  our  courts.  If  the  grant  of  a  party  Couches  a 
stream  above  tide  water,  he  owns  of  common  right  to  the 
centre. 

It  is  idle  now  to  talk  of  our  having  no  right.  The  ap- 
praisers do  not  place  themselves  on  a  defect  in  our  title. 
They  set  up  a  claim  in  the  state.  This  is  the  open  and 
avowed  ground,  under  the  oath  of  Mr.  Seymour,  They 
do  not  mean  to  allow  any  one  damages  for  subverting  these 
valuable  mills  and  mill  privileges.  Why  did  they  not  en- 
ter into  an  enquiry  as  to  the  tiile  1  If  it  is  not  in  the  rela- 
tors, it  is  in  some  other  person  or  persons,  and  damages 
are  due  somewhere.  No.  This  valuable  property  has 
been  converted  to  the  use  of  the  state.  The  state  derives 
a  revenue  from  rent  of  the  surplus  waters  to  about  |(1000 
per  annum;  and  yet  the  true  owners  are  set  at  defiance. 
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Tlie  nppraiaera  would  have  had  no  difficulty,  if  the  Utlfl  be     albant, 
not  in  us,  in   finding  il  lo  be  in  somebody  whom  it  is  iheir    '^^  '™'' 
duly  to  pay.     We  need  not  produce  our  deeds  here.     Title     g^      ^ 
is  a  question  before  them.     We  are  in  possession.     If  (hat     JenDlng*. 
possession  has  been  rendered  valueless  to  us  for  only  three 
days,  instead  of  more  than  that  number  of  years,  as  is  the 
faci,  we    have  siisinined   some  damages  for  which  we  are 
entitled  to  an  epprnisemenl. 

But  suppose  all  authority  is  to  be  overturned  ;  and  that 
we  are  to  be  restrained  lo  ibe  margin,  (he  nominal  bounda- 
ry, according  to  the  terms  of  the  grant  as  set  up  by  the 
appreisets;  still  we  touch  the  stream;  and  if  the  siale 
own  the  bed,  they  have  no  right  on  that  ground  to  divert 
the  water.  It  lakes  its  course  from  nature  ;  and  though 
it  runs  over  the  land  of  another,  lie  has  no  right  to  divert 
it.  This  was  abundantly  shown  by  authorities  cited  on 
the  former  argument.  It  is  a  new  refinemen(,  to  say  that 
a  grant  bounded  on  the  margin  of  the  creek  does  not  (ouch 
the  creek. 

ToZcolI,  in  reply.  I  shall  never  appear  before  this  court, 
or  any  other,  to  advocate  a  docirine  which  would  operate 
AB  a  fraud  on  purchasers.  When  the  stnie  desire  this, 
tbey  mast  seek  some  other  inslnimeni.  But  1  feel  bound 
lo  resist  all  claims  upon  the  public  not  founded  in  right.  I 
admit  thai,  whether  ihe  relators  show  a  right  to  the  land 
under  the  water  or  not,  they  are  entitled  to  some  compen- 
sation,  provided  they  make  out  n  right  in  themselves  to 
tbe  land  adjoining  the  water.  The  stale  has  no  more  right 
lo  divert  the  water  than  an  individual ;  and  if  these  rela- 
tors own  the  land  under  the  water,  then  clearly  ihey  are 
entitled  to  full  damnges.  The  qiiesrion  is,  how  they  are 
to  show  their  right  1  If  the  inquiry  had  been  befcre  a  jury, 
(hey  must  have  established  their  claim  by  a  pioper  deduc- 
tion of  title,  or  other  proof  of  their  inieresi.  And  if  this 
be  a  cnie  in  which  all  that  we  can  require  of  the  parties  is, 
to  make  their  own  affidavits;  and  they  omit  to  set  forth 
their  boundaries ;  ia  it  not  to  be  infbrred,  that  had  they 
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been  set  forlh,  they  would  ha\re  excluded  ihe  stream  1  Is 
not  every  presumption  to  be  against  them  ?  If  an  excep* 
tion  or  reservation  be  necessary  to  exclude  the  stream,  is 
not  this  to  be  presumed  1  If  there  may  be  any  case  in 
which  they  would  fail  of  a  right  to  the  centre  of  the  slream, 
is  it  not  to  be  presumed  1  If  the  grants  were  produced, 
there  might  be  an  exception.  If  the  proof  here  produced 
is  lo  be  sufficient ;  no  mailer  what  the  boundary ;  every 
one  bounded  on  a  stream,  whelher  ihere  be  an  exception 
or  not,  will  obtain  damages. 

I  said  the  appraisers  have  made  a  decision  ;  and  am  an- 
swered that  there  was  no  adjudication.  What  is  there 
lacking  to  a  complete  adjudication  ?  An  application  was 
made  to  the  appraisers ;  and  on  what  was  heard,  they  de- 
cided against  the  claim.  The  affidavits  of  the  relators 
complain  that  they  refused  and  did  not  appraise.  And 
they  ought  not,  if  the  decision  be  correct.  They  refused 
to  appraise  ;  because  they  adjudged  that  the  relators  bad 
no  right.  If  there  was  error  in  this,  the  remedy  is  not  by 
mandamus.  It  is  said  the  refusal  to  act,  if  it  be  so  consid- 
ered, is  owing  to  a  mistake  of  the  law.  The  court  will 
not,  I  trust,  dispose  of  so  important  a  question  by  granting 
a  peremptory  mandamus.  They  will  rather  award  an  al- 
ternative mandamus ;  in  order  that  all  the  facts  may  be 
brought  before  them  upon  the  return  ;  and  that  the  state 
may  have  its  writ  of  error.  At  present,  they  are  deprived 
of  this  privilege,  the  facts  not  appearing  on  the  record. 

But  if  there  be  no  error,  then,  of  course,  they  will  not 
giant  an  alternative  mandamus.  The  error  should  be 
shown  positively.  On  the  case  made  out,  the  court  will 
presume  that  the  parties  dare  not  swear  that  their  land  ex- 
tended to  the  centre. 

When  the  case  of  Jackson  v.  Habtead  is  compared 
with  others,  il  will  be  found  there  is  no  material  difference 
between  them.  The  doctrine  of  //argrarc,  that  the  owner 
of  the  bank  owns  to  the  centre  of  the  stream,  in  all  rivers 
wheie  the  tide  does  not  ebb  and  flow,  has  been  too  long 
settled,  and  too  often  recognized,  to  be  disputed  by  any 
one  making  the  least  pretensions  to  legal  knowledge.    I  do 
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not  deny  thai  doctrioe.  I  am  inBistiog  (hat  there  may  be 
exceptions  to  that  rule.  I  do  this  on  the  authority  of  Jadt- 
*0BV.  Haittead.  There  is  no  need  of  a  positive  exception 
or  reservatioD,  if  the  grantee  is  limited  to  a  particular 
boundary  on  (he  shore.  Thia  aiopa  him  short  of  the  cen- 
tre. It  may  or  may  not  be,  that  these  relators  are  bound- 
ed  on  (he  centre.  If  ihey  are,  let  ihem  be  required  to 
show  the  fact. 

It  ia  said  the  stale  cannot  divert  the  water,  without  al- 
lowing damngea,  if  (he  titles  of  the  relators  touch  the  river. 
I  have  admitted  this ;  but  the  same  answer  applies.  Let 
them  show  their  right  particularly.  If  they  do  not  reach 
the  eiream,  they  have  no  right  to  the  value  of  the  water. 
If  (he  boundary  slops  at  the  margin,  they  have  no  right  to 
the  water  or  the  use  of  (he  water. 

—  ScTBERLAitD,  J.  intimaied  when  the  attorney  general 
first  moved,  that  there  could  be  no  objection  to  change  the 
peremptory  mandamus  into  an  alternative  one,  if  (his  alone 
was  requested.  The  court,  at  the  last  term,  understood 
the  counsel  for  the  appraisers  as  saying  explicitly,  that  noth- 
ing farther  was  desired  than  (he  opinion  of  the  court  on 
the  case,  as  it  then  stood  ;  which  would  be  acquiesced  in 
by  the  appraisers.  Otherwise,  the  course  would  have  been 
to  grant  an  alternative  mandamus. 

After  the  argument  was  closed ;  and  the  court  had  taken 
several  days  for  advisement, 

Satase,  Ch.  J.  remarked,  that  the  main  question  made 
at  the  last  term  related  to  the  extent  of  the  boundary.  The 
court  were  (hen  of  the  opinion,  that  it  carried  the  land  to 
the  centre  of  the  stream.  Nothing  which  had  fallen  from 
the  attorney  general  on  the  re-nrgument,  had  changed 
(heir  opinion  upon  this  point.  Objections,  that  a  manda- 
muB  will  not  lie;  and  that  the  relators  do  not  make  out 
their  case,  are  now  started ;  but  we  adhere  to  the  opinion, 
that  the  case  is  one  to  which  the  remedy  by  mandamus  ia 
applicable ;  and  that  the  case  is  sufficiently  made  out  in 
eridenee.     We  undetatttnd  the  appraisers  refused  to  act 
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ALBAifT,  because  they  ihought  ibe  bed  of  the  Chilleningo  belonged 
Oct.  18*6.  ^Q  jhe  slate ;  that  ihey  therefore  had  no  jurisdiction,  pri- 
j.  vale  properly  not  being  invaded.     We  hold  otherwise  ;  thai 

Jeonings.  private  properly  has  been  invaded  ;  that  they  have  jurisdic- 
tion ;  and  should  go  on  and  appraise.  To  what  particular 
individuals  the  properly  may  belong,  is  a  question  for  them 
to  decide. 

It  isy  however,  suggested,  that  the  question  is  an  impor- 
tant one,  on  account  of  the  amount  of  the  properly  involv- 
ed in  it;  and  thai  it  should  be  put  in  such  a  shape  as  to  be 
reviewed  on  error,  should  the  slate  desire  this.  We  think 
the  suggestion  perfectly  right ;  and  with  a  view  to  that  ob- 
ject, we  direct  the  former  rule  and  subsequent  proceedings 
to  be  vacated,  and  that  an  alternative  mandamus  issue. 
This  will  enable  the  appraisers  to  put  the  facts  on  record 
by  a  return,  if  they  shall  be  so  advised  ;  and  the  judgment 
to  be  rendered  on  that  return  may  be  reviewed. 

Rule  accordingly  .(a) 


(a)  The  treatise  of  sir  Mailhcw  Hale^  De  Jure  Maris  has  been  so  oden  re« 
cognized  in  this  couniry,  and  in  England,  that  il  has  become  the  text 
book,  from  which,  when  properly  understood,  there  seems  to  be  no  appeal 
either  by  sovereign  or  subject,  upon  any  question  relating  to  their  respect- 
ive rights,  ciiher  in  tlie  sea,  arms  of  the  sea,  or  private  streams  of  water. 
{Vid.  Palmer  r.  Mulligan,  3  Cain.  Rep.  307.  W.  315,  per  Thompson^  J, 
id.  SIS,  per  Kent,  C.  J.  Peoples.  PlaU,  17  John.  195,209,210.  Hooker 
V.  Cummings,  20  John.  90,  99  /o  101.  Mams  v.  Pease,  2  Con.  Rep.  A*.  S. 
4SI,  483,  484.  Arnold  v.  Mundy,  I  Halsl.  Rep.  1,  74.  ClaremontT. 
Carlton, '2  J^.  IL  Rep.  369,371.  Hayeks  Esr.  v.  Bjif  man,  1  Randolph's 
Rep.  4\7,  420.)  In  England,  even  on  rights  of  {jrcrogaiive,  the  courts 
scan  his  words  with  as  much  care  as  if  they  had  been  found  in  Magnm 
Charta ;  and  the  meaning  once  ascertained,  they  do  not  trouble  them* 
selves  to  search  any  farther.  {Vid.  The  King  v.  Lord  Yarborougk,  3 
Bamw.  ^  Crestoell,  9\.)  They  almost  justify,  in  respect  to  his  writings, 
the  cvtravagant  encomium  which  Mr.  IVirt  hasi  passed  upon  him  as  a 
judge ;  that,  "  with  a  mind  beaming  the  effulgence  of  noon-day,  he  sat  on 
the  bench  like  a  descended  god  !»'  (2  Burr.  Tr.  by  Rob.  67.)  His  work 
is  so  often  quoted,  his  doctrines  are  so  full,  his  distinctions  so  clear,  and  his 
illustrations  so  striking  and  apposite,  that  they  seem  to  deserve  an  inser- 
tion in  our  books,  somewhat  more  at  length  than  they  are  to  be  found  in 
the  quotations  of  counsel  or  judges  ;  especially  as  there  is,  (I  believe^)  no 
late  edition  of  the  work  ;  and,  to  mnny  of  the  profession,  it  is  not,  therefbret 
readily  accesfcible.    It    was  first  published   by  the    learned   /Vs.  Hwgrtm 
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among  Tirioua  othar  Liilcs;  and  is  usually  died  as  llarg.  Lait  Traclt. 
Tba  only  tills  malerial  lo  our  purpose,  "  Dr  jare  mnrif  il  iraeiiorum  ^M- 
itm,"  a  the  first  psrl  of  b  mnnuscript  trealis!  in  llirec  pans,  by  Lord  Cb. 
Justice  lUle  I  and  is  (hererore,  someltmes  ciied  as  Hale  De  jnrt,  kc.  This 
first  part  is  dliided  inui  seven  chapters  of  about  44  snisll  ocIsto  psgei  In 
the  whole.  The  course  I  propose  in  this  note,  is  to  give  llie  mere  text  of  4 
chapters  in  this  first  pnrt.  cirfrnJirn,  generHlly  omitting  tlie  author's  quola- 
tiona;  which  are  muslly  of  MSS,  or  of  (ilJ  treniises,  entries  and  report*  ; 
nil  III*  which  are,  quoail  hoc,  superuded  by  the  high  auiboiiiy  of  Hall.  In- 
stead of  these,  I  will  insert  such  late  ouiharilies,  especially  ^mmcm,  as 
luTe  passed  upon  tba  *ery  poiiiion  laid  down  by  Mm. 

PARS  PRIMA. 
Dc  Jm-t  Maris  et  Brachiorum  rjutdtm, 

CAP.  I. 
Canetrning  Iht  intirtil  of  frtth  tItits. 
Fresh  rivers,  of  what  kind  snever,  dn,  of  eommpn  right,  belong  to  (he 
owners  of  the  soil  adjacent ;  so  that  the  owners  rf  ibe  one  side  ha»e,  of 
common  right,  the  propriety  of  the  soil ;  and  consequently  the  right  of  fish- 
ing, usfut  .A/Hin  sfNH ,-  and  the  owners  cf  tli«  other  si  li>,  the  right  of  (oil 
or  ownership,  and  fishing  unto  ihe^diin  vqua  on  tbcir  siitr.  And,  if  a  man 
be  owner  of  the  laud  of  both  sides,  in  common  prciumpiion,  he  is  cwner  of 
iha  whole  riter  ;  and  bath  the  right  of  fishing  according  tii  the  extent  of  hia 
land  in  length.  With  this  agrees  the  com mi>o  experience.  [Palmti  t.Mtd- 
ligan,  ^.  *nd  nthrr  easri  tiltd  cberi  at  Ihe  btginning  of  Ihh  no(r.) 

But  special  usoga  mny  ulter  thnl  common  presumption ;  for  one  man 
may  have  the  rirer,  and  others  the  soil  ndj.iccnt ;  or  one  man  may  have 
the  rirer  and  sail  thereof;  and  another  the  Ircc  oi  several   Rsliing  in  that 

If  B  freih  river,  between  the  lands  of  two  lovdu  or  onner*,  do  in«en«ibly 
gain  on  one  side,  or  the  other  slda  ;  it  is  held  that  the  propriety  continues 
as  before  in  the  rirer.  {What  shall  be  deemed  insensilil:  g.iin.  The  King 
T.  Li.  Yarivreugk,  cited  anlr,  la  tkia  notr.]  But  if  it  be  done  acniibly  and 
suddenly,  then  the  ownership  of  the  soil  remains  occordiiig  to  the  former 
bounds.  As  if  the  river  running  between  the  l.it^ds  of  A.  and  B.,  leaves 
his  course ;  and  sensibly  makes  hisch.-.nnel  entirely  in  ihc  Innds  of  A.;  Ihe 
whola  river  belongs  to  A.  .7qua  ceilit  nto.  And  ao  it  \t,  though  if  tba  al- 
teration be  by  insensible  degrees,  but  there  be  other  known  boundaries,  aa 
stakes  or  extent  of  land.  23  .4>i.  pi.  93.  And  though  the  book  make  ■ 
qnestion,  whether  il  hold  the  sume  law  in  the  case  of  the  sea  or  Ihe  arma 
of  it;  yet  certainly  lbs  law  will  be  all  one,  as  we  shall  have  occasion  to 
show  in  the  ensuing  discourse. 

But  yet  special  cuitnm  may  alter  the  case  in  gret>t  riven.  For  irstanea 
the  river  of  Snrrn,  which  is  a  wild  river;  yet,  by  the  common  custom 
ONd  below  OIoHctiier  tridgc,  it  is  the  common  boundary  of  iha  manor* 
of  eilhcr  aide,  what  course  MMver  the  river  takes ;  vix.  Iha  fitum  tifMrn 
i»  tba  eomouiD  mark  or  boundary  j  though  it  borrow  great  quBntiiica  of 
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land,  sometimes  of  the  one  side,  sometimes  of  the  other;  and  gires  them  to 
the  opposite  shore. 

Though  fresh  rivers  are,  in  point  of  propriety,  as  before,  |M*tma  Jaeie^  of 
a  private  interest ;  yet,  as  well  fresh  rivers  as  salt,  or  such  as  flow  and  re- 
flow,  may  be  under  these  two  servitudes,  or  aflfected  by  them  :  viz.  one  of 
prerogotive  belonging  to  the  king,  and  another  of  public  interest,  or  belong- 
ing to  the  people  in  general. 

Of  these  in  the  ensuing  chapters. 

CAP.  11. 

Of  the  right  of  prerogative  in  private  or  frith  rivers. 

The  king,  by  an  ancient  right  of  prerogative,  hath  had  a  certain  interest 
in  many  fresh  rivers,  even  where  the  sea  doth  not  flow  or  reflow,  as  well  as 
in  salt  or  arms  of  the  sea  ;  and  those  are  these  which  follow  : 

1st.  A  right  of  franchise  or  privilege^  that  no  man  may  set  up  a  com- 
mon ferry  for  all  passengers,  without  a  prescription  time  out  of  mind,  or  a 
charier  frum  the  King.  Hi  [the  ov>ner\  may  make  a  ferry  for  his  own  use 
or  the  use  of  his  family  ;  but  nut  tor  the  common  use  of  a!l  the  King's  sub- 
jects ^'assin^  that  way;  because  it  doth,  in  consequent,  tend  to  a  conminn 
charge  ;  and  is  become  a  thing  of  public  interest  and  use,  and  every  man 
for  bis  passage  pays  a  toll,  which  is  a  common  charge,  and  every  ferry 
ought  lo  be  under  a  public  regulation  ;  viz.  that  it  gi?e  attendance  at  due 
times,  keep  a  boat  in  due  order,  and  take  but  reasonable  toll ;  for  if  he  [tht 
ferrjiman]  fail  in  these  he  is  finable.  And  hence  it  is,  that  if  a  commoa 
bridge  be  broken,  whereby  there  is  do  passage,  but  by  a  boat  or  ferry  ;  it 
hath  been  anciently  practised  in  the  exchequer,  to  compel  that  ferryman, 
that  ferries  over  people  for  profit,  without  a  charier  from  the  King  or  a 
lawful  prescription,  to  account  for  the  benefit  above  his  reasonable  pains  and 
charge. 

And  this  that  is  said  in  reference  to  a  fresh  or  private  river,  holds  place 
much  more  in  a  public  river  or  arm  of  the  sea  ;  and  therefore  it  need  not  be 
repeated  when  we  come  to  that  subject. 

Sdly.  An  iaterttty  as  I  may  call  it,  o^pUatwre  or  recreation.  [Inappli- 
cable to  the  U.  States ;  and  obsolete  in  Enf^taid,  at  Hale  cays.] 

3d.  An  interest  of  Jurisdiction ;  viz.  in  reference  to  common  nuisaneea 
in  or  by  rivers;  as  where  the  sewers  were  not  kept,  which  gave  rise  to 
the  commission  of  sewers,  as  well  for  fresh  rivers  as  lor  salt. 

And  another  part  of  the  King's  jurisdiction  in  reformation  of  nuisances 
is,  to  reform  and  punish  nuisances  in  all  rivers,  whether  freah  or  salt,  that 
are  a  common  passage,  not  only  for  ships  and  greater  Teasels,  but  also  for 
smallt  r,  as  barges  or  boats ;  to  reform  the  obstruetiona  or  annoyances  that 
are  therein  to  such  common  passage :  for,  as  the  common  highways  on  the 
land  are  for  the  common  land  passage,  so  these  kind  of  rivers,  whether 
fresh  or  salt,  that  bear  boats  or  barges,  are  highways  by  water ;  and  at  the 
highways  by  land  are  called  alta  vus  regitt,  so  these  public  rivers  for  pub* 
lie  patsage  are  called  fluvii  regales,  and  Aeul  strtmmes  Is^o^  ;  not  in  ref* 
erence  to  the  propriety  of  the  river,  but  to  the  public  use;  all  things  of 
public  safety  and  convanienee  being  in  a  tpeeial  manner  under  the  King^ 
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can,  (uptrriiioii  and  jirotcelion.    And  Ihercroro  the  rrpnTt  in  Mr  John  ALB&Ht 

Daffti,  of  ih«  piscary  of  Bon,  mislaku  the  rtaaon  of  thou  hoohi,  that  call  Oot-  I81S. 

theat  itrfonu)  U  R»i,  ai  if  they  were  an  called  in  reapeet  to  propriety,  aa  ^^~v^k' 

I8J».S.     I7y.ll.     For  they  are  called  ao  Uouae  they  are  or  public  DBc,  Bz   parta 

■Dd  under  the  King's  apeeial  e«r«  and  rrotec^on,  whether  the  aoil   be  hia  Jaoninp. 

And  Ihil  lead*  me  to  the  third  chapter. 
CAP.  III. 
Canetming  paitie  ilream*. 

Tbere  ha  aonie  alrenmi  or  rireti,  that  are  private,  not  only  in  propriety 
or  ownership ;  but  also  in  use,  bs  litile  aireamB  and  riven  ihit  are  not  a 
cocnmon  passage  fur  the  King's  people.  Agnin  ;  there  be  other  riiars,  ai 
wall  freih  a*  salt,  that  are  of  common  or  public  uas,  for  earringe  of  boala 
sad  lighters.  And  these  whether  they  are  fresh  or  aalt,  n-holhcr  they  flow 
and  redow  or  not,  are  prima  fatit  pubtiei  jurii,  common  higlivHyi  for  man 
or  goods,  or  both,  from  one  iolcind  town  lo  another.  Thus  the  rivers  of  Wey, 
of  Stttm,  of  Thames  and  diveii  others,  as  well  abaie  lbs  bridgea  and  ports 
■a  below  ;  as  well  aboTe  ihe  flowing!  of  the  sea  as  below,  and  ss  well  where 
they  haTS  come  to  be  uf  priTSte  propriety,  as  in  what  pari  they  are  of  the 
King's  propriety,  sre  public  rirera  jurii  publici.  And  therefore  all  nui** 
anees  and  impediments  of  paissges  of  boats  end  resscls,  though  in  Iha 
prirate  aoil  of  any  parson,  may  be  punished  by  indiclmanls,  and  remoTed  ; 
and  thia  waa  the  reason  of  tba  statute  o[  Magna  CAerli,  cap.  93. 

Omnti   kiitUi    dtpmnUiir    per  Thanifam   tl   JUidwoyatn,  tt  per     Mailt 

Theaa  kind  of  nuisances  were  such  aa  hindered  or  obstructed  the  pas- 
sage of  boat*,  aa  weara,  pilea,  choaking  up  the  passage  with  filth,  difcr* 
lirtf  of  (ba  water  by  cuts  or  trenches,  decay  oT  tho  banks,  or  the  like. 

And  Ibay  were  reformed. 

Somelimea  by  indictmenls  or  presentments  in  the  leets,  sesalons  of  the 
peace,  oyer  and  lanniner,  or  before  jualicea  of  assiso. 

Orien  times  in  the  king's  bench  ;  as  HU.  50  £.  3.  B.  R.  Rat.  23.  for  nui- 
sances in  tha  riTar  TVml;  H.  S3.  E.  3.  B.  R.  Rat.  61.  in  the  river  Oust; 
/L1I.C.1.  in  the  .rircr  Srrtra  ;  TV.  SS  £.  3  Ael.  SS.  in  the  rirer  £><fft ; 
and  geDerally  in  all  other  riTera  within  the  bodies  of  counliies,  which  had 
camnwn  paaaajte  of  boali  or  barges,  whether  the  water  ware  freah  or  «>lt ; 
the  king's  or  a  auLjecl'i. 

Somelimea  by  apeeiat  commisiion,  as  for  the  river  of  Liigh. 

And  somelimea  by  the  parlies  that  were  prejudiced  by  such  nuiaance, 
without  any  proeesa  of  law. 

But  if  any  paraon  at  hia  own  charge,  makes,  hi*  own  priTale  atream  lo  be 
paaaabla  for  boata  or  bargw,  either  by  making  of  locka  or  eutls,  or  drawing 
togelbM  otfaar  atreuma  :  and  harsby  that  rirar,  wbieh  waa  his  own  in  point 
of  proptiety  bacoma  now  capable  of  carruge  of  *easela  ;  yet  thia  seems  not 
U  Ba.Tt»  it  jurii  piftUel  i  Mtd  ba  may  pull  it  down  again,  or  apply  it  to  bis 
own  priTata  nae.  For  it  i*  nM  haraby  made  to  btjnrii  pullul,  luloaa  it 
wm  dona  at  a  eonunoii  chMp,  or  by  a  pubUo  muthoiity :  oi  that  by  lonf 
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continuance  of  time  it  haih  been  freely  devoted  to  a  public  use  And  so 
it  seems  also  to  be,  if  he  that  mnkcs  such  a  new  river  or  passage  doth  it  by 
way  of  recom pence  or  compensation  for  some  other  public  stream  that  he 
hath  stopped  for  his  own  conveniency  ;  as  in  the  case  of  the  •ihboU  of  SL 
Jiu8ten»i  Canterbury^  mentioned  in  the  Register.  So  likewise,  if  he  pur- 
chascth  the  king^s  charter  to  take  a  reasonable  toll  for  the  passage  of  the 
king's  subjects,  and  puts  it  in  uro ;  these  seem  to  be  devoting,  and,  as  it 
were  consecrating  of  it  to  the  common  use.  As  he  that  by  an  ad  quod 
damnunif  and  licence  thereupon  obtained,  changeth  a  way,  and  sets  out 
another  in  his  own  land;  this  new  way  is  thereupon  become Jursj /»u6/tc» 
as  well  as  a  way  by  prescription.  For  no  man  can  take  a  settled  or  con- 
stant toll  even  in  his  own  private  land,  for  a  common  passage,  without  the 
king^s  licence. 

CAP.  IV. 

Concerning  the  king^s  interest  in  salt  fcaters,  the  sea  and  its  armSf  and  tk$ 
*[soil  thereof;  nndjirstf  of  the  right  of  fishing  there. 

Thus  much  concerning  fresh  waters  or  inland  rivers,  which,  though  they 
empty  themselves  mediately  into  the  sea,  are  not  called  arms  of  the  sea, 
cither  in  respect  of  the  distance  or  smallness  of  them. 

We  come  now  to  consider  the  sea  aud  its  arms :  and  first,  concerning  the 
sea  itself. 

The  sea  is  that  which  lies  whithin  the  body  of  a  county  or  without* 
That  arm  or  branch  of  the  sea,  which  lies  within  the  fauee$  terrtR,  where  a 
man  may  reasonably  discerne  between  shore  and  shore,  is,  or  at  least,  may 
be  within  the  body  of  a  county  ,•  and,  therefore,  withio  the  jurisdiction  of 
the  sheriff  or  coroner. 

The  part  of  the  ssa  which  lies  not  within  the  body  of  a  county,  is  called 
the  main  sea  or  ocean. 

The  narrow  sea,  adjoining  to  the  coast  of  England,  is  part  of  the  wast 
and  demesnes  and  dominions  of  the  King  of  England,  whether  it  lie  within 
the  body  of  any  county  or  not. 

The  king's  right  of  propriety  or  ownership  in  the  sea  and  soil  thereof,  is 
evinced  principally  in  these  things  that  follow. 

1st.  The  right  of  fishing  in  this  sea,  and  the  creeks  and  armes  thereof,  is 
originally  lodged  in  the  crown,  as  the  right  of  depasturing  is  originally 
lodged  in  the  owner  of  the  wast  whereof  he  is  lord,  or  as  the  right  of  fishing 
belongs  to  him  that  is  the  owner  of  a  private  or  inland  river. 

But  though  the  king  is  the  owner  of  this  great  wast,  and  as  •  conse- 
quent of  his  propriety,  hath  the  primary  right  of  fishing  in  the  sea  and  the 
creeks  and  arms  thereof ;  yet  the  common  people  of  England  have  regu- 
larly a  liberty  of  fishing  in  the  sea  or  creeks  or  armes  thereof,  as  a  public 
common  of  piscary ;  and  may  not,  without  injury  to  their  right,  be  res- 
trained of  it ;  unless  in  such  places,  creeks  or  navigable  rirers,  where  ei* 
ther  the  king  or  some  particular  subject,  hath  gained  a  propriety  ezciusive 
of  that  common  liberty. 

8d.  The  next  evidenee  of  the  king's  right  and  propriety  in  the  leai  and 
the  arms  thereof  is  his  right  of  propriety  to 
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The  shore ;  and  ALBAKT, 

The  Mmitima  Inermtnta.  Oeu  1S86. 

(I.)  The  shore  ii   Ibnt  ground   ihai  ia  between  ilie  ordinary  high  water  '^^^/^ 

and  low  waler  mark.    This  dolh  prima  r.icie  and  of  common  right  belong  ^  parta 

to  the  king,  boih  in  the  shore  of  the  eei,  ond  the  shore  of  the  arm*  of  the  -""•-— 

And  herein  there  shall  be  these  things  examinable. 

1st.  What  shall  be  said  the  shore,  or  lUtui  manu. 

Sd.  Whet  shall  be  said  an  arm  or  creek  of  the  sen, 

3d.  What  evidence  there  is  of  the  king's  propriety  thereof. 

1.  For  the  first  of  these ;  it  is  certain,  ^at  that  which  the  sea  OTerdowi, 
either  at  high  spring  tides,  or  at  exlrDOidinarj'  tides,  comes  not,  as  to  this 
purpose,  under  the  denomination  of  till ui  marui;  and  consequently,  the 
kini'e  title  is  not  of  that  large  extent ;  but  only  to  land  that  ia  usually 
overflowed  at  ordinary  tides.  That,  therefore,  I  call  llie  shore,  that  is 
between  ibe  eommon  high  water  and  low  water  mark. 

8.  For  the  second  ;  that  ia  called  an  arm  of  the  sea  where  the  sea  flowi 
end  reflows ;  and  so  far  only  ns  tlie  sea  lluwa  and  rcflows ;  so  that  the 
river  of  TfMmtt,  above  Kmgiton,  and  the  river  of  Siecni,  above  Tewkiitu- 
ry,  &C.  though  there  they  are  public  rivers,  yet  are  not  arma  of  the  sea. 
But  it  seems  that  although  the  water  be  fresh  at  high  water,  yet  tbede- 
nominatbn  of  an  arm  of  the  sea  continues,  if  it  flow  and  rcflow  aa  ia 
nUaue  above  the  bridge.     [Drntg.  444.] 

3.  For  the  third ;  it  is  admitted  that  de  jurt  (emmuni  between  the  high 
water  and  low  water  mark  doth  prima  /acit  belong  to  the  kiog,  5  Stp. 
10T.  ConnM^i  tost.  Df.  3SS.  Although  it  is  true,  that  such  shore  may 
be,  and  eommonty  is  parcel  of  the  manor  adjacent,  and  so  may  be  belong 
ing  to  a  lubjaet,  as  shall  be  shown,  yet  primnfacit  it  ia  the  king's. 

And  M  the  shore  of  the  sea  doth  prima  facU  belong  to  the  king,  viz.  be- 
tween the  ordinary  high  water  and  low  water  mark,  to  the  abare  of  an  arm 
of  the  sea  between  the  high  water  end  low  water  mark,  belongs  prima  fitU 
to  the  king,  thoogh  it  may  also  belong  to  a  subject,  as  shall  be  shown  in  ths 
next  chapter.  [He  mentions  here  two  cases,  of  a  numberof  houses  claimed 
b J  or  in  right  of  the  king ;  in  which  it  was  adjudged  that  the  claim  waa 
good  because  they  were  built  between  liigh  and  low  water  mark,  where  th« 
tide  lowed  and  reflowed  ;  the  one  caao  arising  upon  the  river  Tgnt,  tli« 
other  apoit  tha  Tkamti.] 

And  this  diall  auffice  for  the  king's  rigiit  in  the  shore  of  the  sea,  or  rivera 
that  are  arms  of  the  sea,  viz.  the  land  lying  between  the  high  water  and 
the  low  water  mark  at  ordinary  tides. 

(S.)  The  king  hath  a  title  to  mwalima  incnmtnta,  or  increase  of  land  by 
tbaaea;  and  this  is  of  three  kinds,  via.  1,  Increase  prr  projtcliontm  vtl  4l- 
iMtaltik    t.  Ineraasa  ptr  rtlUtimtaa  atl  it$trltotitiii,    3.  Pit  iniulm  pn- 

1.  Tba  increase  prr  aHwlMm  is,  when  the  sea,  by  easting  up  sand  and 

•artb,  dolh  by  deEree*  inereate  the  land,  and  shut  itself  out  further  than 

Iheaneient  boaodswant;  and  thisis  usual.    Tliereaaon  why  this  beloi^ 

lotheemwn  is,  baeauM  in  truth  Iha  soil,  where  there  if  now  dry  land, 
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was  formerly  part  of  the  Ytry  fundus  maris  j  and  consequently  belonged  to 
the  king.  But  indeed  if  such  alluvion  be  so  insensible,  that  it  cannot  be  by 
any  means  found  that  the  sea  was  there,  idem  est  non  esse  et  non  apparere  ; 
the  land  thus  increased  belongs,  as  a  perquisite,  to  the  owner  of  the  land 
adjacent. 

2.  The  increase  per  reliciionemf  or  recess  of  the  sea.  This  doth,  de  jurt 
communi  belong  to  the  king ;  for,  as  the  sea  is  parcel  of  the  wast  or  de- 
mesne ;  so,  of  necessity,  the  land  that  lies  under  it ;  and  therefore  it  belongs 
to  the  king  when  lefl  by  the  sea  ;  and  so  also  it  regularly  holds  in  lands 
deserted  by  a  river,  that  is  an  arm  of  the  sea  or  a  creek  of  the  sea,  prima 
fscief  especially  if  the  creek  or  river  be  part  of  a  port. 

Car.  ;>r/mt,  upon  an  information  against  Oldsworth  and  others,  for  thai 
which  is  now  called  Sutton  Marshy  that  300  acres  of  land  was  retictum  per 
mare,  and  that  the  defendants  had  intruded  into  it ;  the  defendants  pleaded 
specially,  and  entitled  themselves  by  prescription  to  the  lands  project  by 
the  sea  ;  and  upon  a  demurrer  adjudged  against  them.  That  Ist.  by  the 
prescription  or  title  made  to  lands  project,  which  is  jus  alluvionis,  no  an- 
swer is  given  to  the  title  of  information  for  lands  relict,  for  these  were  of 
several  natures.  8.  It  was  held,  that  it  lies  not  in  prescription  to  claim 
lands  relict  per  mare  ;  for  so  if  the  channel  between  us  and  IVsties  should 
dry  up,  a  man  might  prescribe  for  it,  which  is  unreasonable ;  fw 

•VSAii  prescrUfitur  nisi  quod  possidelur. 

But  ihis  hath  found  some  exceptions,  besides  tlicse  that  follow  in  the  en- 
suing chapter. 

If  a  subject  hath  had  by  prescription,  the  property  of  a  certain  tract,  or 
creek,  or  navigable  river,  or  arm  of  the  sea,  even  while  it  is  covered  with 
water,  by  certain  known  metes  or  extent ;  this,  though  it  should  be  relicted, 
the  subject  will  have  the  propriety  in  the  soil  relicted.  For  he  bad  it  be- 
fore, though  covered  with  water ;  and  although  the  sea  is  a  fluid,  yet  the 
lirra  or  solum  subjectum  is  fixed  ;  and  by  force  of  a  clear  and  evident  usage, 
a  subject  may  have  the  propriety  of  a  private  river;  though  the  acquest  of 
the  former  be  more  diflicult,  and  requires  a  very  good  evidence  to  make  it 
out,  as  shall  be  said  in  the  ensuing  chapter. 

If  a  subject  hath  land  adjoining  the  sea,  and  the  violence  of  the  sea  swal- 
low it  up,  but  so  that  yet  there  be  reasonable  marks  to  continue  the  notice 
of  it ;  or  though  the  marks  be  defaced  ;  yet  if  by  situation  and  extent  of 
quantity,  and  bounding  upon  the  firm  land,  the  same  can  be  known,  though 
the  sea  leave  this  land  agaui,  or  it  be  by  art  or  industry  regained,  tlie  sub- 
ject doth  not  lose  his  propriety ;  and  accordingly  it  was  held  by  Cooke  and 
Foster,  M.  7.    Jac.  C.  B.  though  the  inundation  continue  forty  years. 

If  the  mark  remain  or  continue,  or  extent  can  reasonably  be  certain,  the 
case  is  clear. 

3.  The  third  sort  of  maratime  increase  are  islands  arising  de  now  in  the 
king's  seas,  or  the  king's  arms  thereof.  These  upon  the  same  account  and 
reason  prima  faci$  and  of  common  right  belong  to  the  king ;  for  they  are 
part  of  that  soil  of  the  sea,  that  belonged  before  in  point  of  propriety  to  tba 
king ;  for  when  islands  de  novo  arise,  it  is  either  by  the  recess  or  sinking  of 
the  water,  or  else  by  the  exaggeration  of  sand  and  slubb,  which  in  procfiM 
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of  time,  grow  firm  land  environed  with  water ;  and  thus  some  places  have 
arisen  and  tlieir  original  recorded,  as  about  Ravensend  in  Yorkshire, 

And  thus  much  of  the  king's  right  of  propriety  which  he  hath  in  the  sea  ; 
and  also  prima  facie  and  in  common  presumption,  in  the  ports  and  creeks 
and  arms  of  the  sea. 


Mr.  Bntler,  in  his  note  [205]  to  Co.  Lit,  261,  a,  considers  Ld«  Hale  at 
haTing  exhausted  the  subject  upon  which  he  treats;  and  had  this  great  man 
followed  out  his  doctrine  of  private  rivers,  with  its  various  consequences 
and  illnstrations,  as  fully  as  he  has  done  his  doctrines  of  the  sea  and  its 
arms,  very  little  would  have  been  left  for  our  courts  to  do  in  filling  up  the 
outline.  As  his  positions  are,  however,  more  general  in  respeot  to  the  for- 
mer, while  at  the  same  time,  they  are  of  more  extensive  application,  they 
hsTe  been  oflener  the  subject  of  discussion  in  our  courts ;  and  would  seem 
to  call  for  farther  notice. 

The  general  policy  and  excellence  of  his  doctrines  have  been  the  most 
fully  and  ably  vindicated  in  Connecticut  and  J^ew-  York,  <*  A  more  perfect 
system  of  regulations  on  this  subject,"  (says  Ch.  J.  Stc\fl,  2  Con,  Rep.  «V. 
£1.  483,)  "  could  not  be  devised.  It  secures  common  rights,  as  far  as  the 
public  interest  requires :  and  furnishes  a  proper  line*of  demarcation  between 
them  and  private  rights."  This  doctrine,  says  Hoemetj  J.  '^  promotes  the 
grand  ends  of  civil  society  by  pursuing  that  wise  and  orderly  maxim  of  as* 
signing  to  STery  thing  capable  of  ownership,  a  legal  and  determinate  own- 
er." These  remarks  are  followed  up  and  vindicated  by  Spencer^  late  Ch* 
Jostice,  in  Hooker  v.  Cummin  gs^  (20  John.  101.) 

The  general  distinctions,  deemed  of  so  much  excellence- and  importance 
by  these  learned  judges ;  and  which,  at  this  day  no  lawyer  will  hazard  his 
reputation  by  controverting,  are,  that  rivers  not  natigable,  that  is,  fresh  riv* 
erf,  ^f  wkmt  kind  soever,  do^  of  common  right,  belong  to  the  owners  of  ths 
soil  mdjaeentf  to  the  extent  of  their  land  in  length.  But  that  rivers  where  the 
Hdt  ebbs  and  flows ^  belong  of  common  right,  to  the  stale.  That  this  oion- 
erskip  efihe  tUizen  is  of  the  whole  river,  viz.  the  soil  and  the  water  oftheriv^ 
if;  exceptf  that  in  his  river  where  boats,  rajts,  ^c,  may  be  floated  to  market, 
ike  public  have  a  right  of  way  or  EASEMENr.  In  a  special  manner  where 
the  subject  claims  under  a  grant  from  the  state,  bounded  by  a  river  not  naT- 
igaUe,  this  grant  extends  usqve  filum  aquce ;  as  was  held  in  Hayeses  exr,  v. 
Bowman,  (i  Randolph's  Rep.  420,  per  Cur.,)  Claremont  v.  Carlton,  (9  A*. 
H.  Rep.  309,  8.  P,)  and  Lunt  v.  HoUand,  (14  Mass,  Rep.  149.)  Thb  was 
also  admitted  by  the  attorney  general,  it  will  be  recollected,  in  arguing  the 
principal  case,  (ante,  534.) 

The  only  question  that  can  generally  arise  between  the  citizen  and  the 
state,  as  to  the  ownership  of  rivers  above  the  tide,  is,  whether  the  former  be 
owntr  </  ihs  soil  adjacent,  within  the  meaning  of  Hale, 

As  to  this  question ;  there  is  certainly  no  technical  or  particular  mode  of 
•ipretsion  in  the  grant,  necessary  to  make  him  so.  In  the  case  of  the  river 
Bsmiey  (Dov.  152)  it  is  said,  in  every  river  not  navigable,  *'  the  tertenantt 
on  snch  side  have  an  interest  of  common  right  ;'*  and  so  is  the  abbreviation 
Of  that  case  in  2  Rol,  Mr.  170,  pi.  14,  which  was  edited  by  Hale,  By  HoU^ 
12  JtfwL  610,  "  If  a  riTcr  run  contiguously  between  the  land  rf  two  psrsonif 
each  of  them  is,  of  common  right,  otoner  of  that  part  of  the  river  which  is 
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next  hie  land."  By  Lord  Mansfield^  in  Carter  ▼.  Murcotf  (4  Burr,  S164,) 
'*  In  rivers  not  navigable,  the  proprietors  of  the  land  have  the  right  of  fishery 
on  their  respective  sides :  and  it  generally  extends  ad  filum  mcdwm  aqua»^ 

The  proposition  for  the  citizen  to  establish,  then,  is  that  he  is  the  oioiur, 
iertenantf  or  proprietor  of  the  soil  adjacent  to  the  river  above  the  tide  ;  and 
then,  of  eommon  righlj  he  owns  the  river. 

1.  Ovoner,  tertenant  or  proprietor.]  No  doubt  this  may  be  either  in  fee  or 
of  any  particular  estate,  of  an  equitable  or  legal  estate ;  and  the  ownership 
of  the  river  shall  be  co-extensive  in  estate,  as  well  as  territory.  This  was 
held  in  the  principal  case,  (ante,  518.) 

8.  Of  the  adjacent  soil.]  Adjacent,  (in  Lat.  adjacent  ah  adjaeeOf)  is  de- 
fined lying  close,  bordering  upon.  The  Lat.  verb  means,  to  lie  contiguous, 
or  border  upon,  to  abut,  adjoin.  Thus  an  assize  stated  by  HaU^  Dt  Jur, 
Mar.  ch,  1,  is  *' quia  dicunt,  quod  omncs,  qui  tenent  terras  abottavtbs 
super  aquam  illam,  in  ea  piscantur  pro  voluntute  sua  usque  filum  aquae." 
lie  This  was  of  ihc  IdeU^  a  fresh  water  stream ;  and  upon  this  there  is  no 
difference  in  the  cases.  All  agree  that  where  a  man*s  land  ahutn  upon  or 
adjoins  to  any  river  above  tide  water,  he  owns  the  river  to  the  centre  of 
the  stream.  As  long  ago  as  1805,  in  Palmer  v.  Mtdligan^  it  appearing  that 
the  defendant  owned  the  shore  of  the  Hudson  as  low  down  as  Sltf/toolcr, 
this  being  above  tide  water,  Thompson^  J.  and  Kent^  C.  J.  applied  to  his 
case  the  doctrine  of  LU.  llale^  that  his  ownership  extended  to  the  centre 
of  that  great  river ;  and  the  latter  then  hinted  at  what  is  now  established, 
that  if  the  state  will  bound  a  grantee  upon  a  river  not  navigable,  he  shall 
hold  to  the  centre,  unless  there  be  an  exception  oftheriverin  the  grant,  {Vid. 
S  CaineSf  319.)  In  Adams  v.  Pease,  (2  Con,  Rep.  J^,  S.  481,)  the  plaintiff 
owned  a  large  farm  bounded  cast  on  Connecticut  river,  above  the  flowing 
of  the  tide ;  but  where  it  was  large,  and  passable  with  flat-bottom- 
ed boats  of  from  5  to  30  tons  burthen  ;  and  sometimes  vessels  built  above 
had  been  floated  down  ;  yet  held  that  the  boundary,  in  terms,  on  the  river, 
carried  the  plaintiff's  ownership  of  the  river  to  its  centre.  The  rule  i»  there 
laid  down  by  Swift,  Ch.  J.  that  the  adjoining  proprietors  have  this  right. 
The  doctrine  of  this  case  was  approved  in  its  full  extent,  by  the  supreme 
court  of  this  state,  in  Hooper  v.  Cummings,  (20  John.  91)  where  it  was 
applied  to  Salmon  river  which  empties  int?  lake  Ontario.  Spencer^  Ch.  J. 
who  delivered  the  opinion  of  the  court,  says,  "  If  the  soil  on  hoth  tidet  be 
owned  by  an  individual,  he  has  tlie  sole  and  exclusive  right ;  but  if  there 
be  different  proprietors  on  each  side,  they  own  their  respective  sides,  mdjl* 
lum  medium  aquce,^*  And  the  court  approved  what  Kent,  C.  J.  said  in 
Palmer  v.  Mulligan,  touching  the  Hudson  being  private  property  as  low 
down  as  StUltcater,  They  also  show  that  the  cases  which  hold  the  contra- 
ry in  Pennsylvania  are  founded  on  a  repudiation  of  the  common  law.  (Vid. 
also  17  John,  209,  10,  &c.)  In  Jmold  v.  Mundy,  (1  Hdst.  J^il  J.  Rep.  1) 
the  plaintiff's  land  ran  to,  or  was  bounded  on  a  river  where  the  tide  did  ebb 
and  flow  ;  and  he  and  those  under  whom  he  claimed,  had  staked  off  and 
planted  a  bed  of  oysters,  some  of  which  the  defendant  took  sway  ;  for  which 
the  action  was  brought.  At  the  trial,  the  defendant's  counsel  moved  for  a 
nonsuit ;  and  the  judge  in  giving  his  opinion  remarked,  (id.  p.  10)  "  that 
a  grant  of  land  to  a  subject  or  citizen,  hfund^d  i^pon  m  frttk  waUr  $trtem  or 
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river,  where  the  tide  neither  ebbs  nor  flows,  extends  to  the  middle  of  the 
channel  of  such  river  ;  but  that  a  grant  bounded  upon  a  nariguble  rirer,  or 
other  water,  where  the  tide  does  ebb  or  flow,  extends  to  the  edge  of  the 
water  only,  that  is  to  say,  to  high  water  mark,  when  the  tide  is  high,  and 
to  low  water  mark  when  the  tide  is  low  ;  but  it  extends  no  farther ;"  and 
he  nonsuited  the  plainiifl*  upon  this  distinction.  On  a  motion  to  set  aside 
the  nonsuit,  the  supreme  court,  after  a  very  learned  argument,  confirmed 
the  distinction  ;  and  refused  to  set  aside  the  nonsuit.  The  Reporter,  in  his 
roai^inai  note,  has  set  down  this  as  one  resolution  of  the  court :  "A  grant 
of  land  bounded  upon  a  fresh  water  stream  or  river,  where  the  tide 
neither  ebbs  nor  flows,  extends  ad  JUum  aqua ;  but  a  grant  bounded 
upon  a  navigable  river  extends  to  the  edge  of  the  water  only."  In 
Claremoni  v.  Carlton^  (2  A*.  H,  Rep.  369,)  lot  no.  46  was  admitted,  at  the 
trial,  to  be  bounded  south  on  Sugar  river,  above  tide  water ;  and  an  island 
lying  on  the  nor(A  side  of  the  river  was  held  to  pass  by  the  grant,  which 
was  by  the  government  of  ^ew- Hampshire,  The  river  and  island  were  held 
to  pass  upon  the  principles  adopted  by  lord  /fa/e,  whose  doctrine  is  recited 
at  length  and  approved  by  the  court.  In  Hayeses  exr.  v.  Bowman,  (1  Ran" 
iolph's  Rep.  417,)  the  words  of  the  grant  were,  "lying  on  the  west  side  of 
south  river,  and  bounded  by  the  <amf.*'  This  was  where  the  tide  did  not 
flow.  The  court  say,  "  where  the  commonwealth,  having  title  to  lands 
lying  on  both  sides  of  a  watercourse  not  navigable,  grants  the  lands  lying 
on  one  side  thereof,  and  bounded  thereby,  it  is  universally  admitted  that  such 
grant  carries  with  it  the  title  to  a  moiety  of  the  watercourse.  There  can  be 
DO  reason  assigned  why  this  rule,  so  just  in  relation  to  grants  by  the  com- 
monwealth, should  not  equally  apply  to  conveyances  by  individuals.'*  And 
they  held  that  a  moiety  of  the  bed  of  the  stream  passed.  In  the  case  of 
King  V.  King,  (6  J^ass.  Rep.  496,)  it  appeared  that  Benjamin  King  was 
seised  of  two  tracts  of  land,  opposite  to  each  other,  on  the  east  and  west 
sides  of  Sheepscut  river,  and  adjoining  thereto,  conveyed  to  him  by  boundary 
lisies  which  included  a  part  of  the  river  where  it  passed  over  falls  and  formed 
a  site  for  mills.  And  it  was  held  that  even  this  specific  boundary  could  have 
no  eflfect  in  excluding  the  remainder  of  the  river.  TIm  court  say,  '*  Benjo- 
min  King  was  entitled  to  two  tracts  of  land,  situate  on  the  east  and  west 
sides  of  Sheepscut  river,  described  and  conveyed  to  him  by  boundmry  lines 
which  include  a  part  of  the  river ;  and  qf  course,  by  the  legal  operation  of 
Ms  (file,  the  fails  and  bed  of  the  river,  with  olX  permanent  water  privilc" 
ges,  wherever  the  river  flowed  between  the  tracts  of  land  conveyed,  or  cov- 
ering any  part  thereof."  {id.  498.)  King  having  died  so  seised,  his  heirs 
made  partition  by  deeds,  the  import  of  which  wos  an  assignment  of  two 
parcels  on  the  western  side  to  his  son  J\Soses ;  and  of  that  on  the  eastern  side 
to  his  son  Peter,  The  court  say,  "  the  legal  operation  of  this  partition  and 
assignment  is,  that  the  falls  and  bed  of  the  river,  and  the  water  privileges 
were  alike  divided  and  assigned,  as  parcel  of  the  two  tracts  ;  which,  after 
the  partition,  were  to  be  considered  as  separated,  so  far  as  they  lie  opposite 
to  each  other  upon  the  river,  by  a  central  line,  or  the  thread  of  the  river,  as 
it  is  sometimes  expressed."    This  was  evidently  decided  as  will  be  teen  by 
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the  conclusion  of  the  sentence,  on  the  authority  of  Htde^i  doctrine,  though 
he  is  not  formally  cited.  In  Jackson  t.  LouWt  (12  John.  25S,)  the  line  ran 
south  to  the  PlattekiUj  above  tide  water :  thence  up  the  same^  to  the  south 
west  comer  of  a  lot  this  day  conveyed  to  the  said  Jihraham  Lomw^  jun^r. 
The  court  say,  (p.  255,)  "  the  terms  *  up  the  same,'  necessarily  imply  that 
it  is  to  follow  the  creek,  acoording  to  its  windings  and  turnings  ;  and  that 
must  be  in  the  middle  or  centre  of  it.  The  rule  is  well  settled^  that  when  a 
creek,  noi  nnvigablef  and  which  is  beyond  the  ebb  and  flow  of  the  tide,  foims  a 
boundary,  the  line  must  be  so  run."  In  Lunt  x.  Holland,  ( 14  Mass,  Rep, 
149,)  the  plaintiff  derived  title  from  a  grant  of  the  commonweMtih,  thus :  "  A 
certain  tract  of  land  lying  in  the  township  numbered  one,  in  the  county  of 
Cumberland,  which  was  surveyed  and  laid  out  in  *ipril,  1789}  by  Samuel 
TUcomb,  and  is  bounded  as  follows,  to  wit,  beginning  at  a  hemlock  tree 
standing  by  the  so^Uh  side  of  the  river  JIndroscoggin,  thence  south,  &,c  to 
another  hemlock  tree  also  standing  by  said  river,  thence  south-eastwardly, 
and  bounding  by  said  river  to  the  first  mentioned  bound,'*  6lc  The  plaintiff 
claimed  an  island  of  30  acres,  the  river  running  each  side  of  it,  lying  be> 
tween  the  two  hemlock  trees,  and  nearest  the  shore  of  the  plaintiff's  grant. 
One  question  wa»,  whether,  as  Titcomb^s  survey  included  the  island,  it  did 
not  pas9  to  the  plaintiff  for  that  reason,  the  surrey  being  referred  to  by  the 
grant ;  and  the  court  held  that  it  did.  But  another  question  directly  raised 
and  passed  upon  was,  whether  the  boundary  by  the  two  hemlock  trees, 
one  mentioned  as  standing  on  the  south  side  of  the  river,  and  the  other  as 
standing  by  the  river,  would  not  in  construction  of  law,  extend  into  the 
centre  of  the  stream  on  the  side  of  the  island  farthest  from  the  line  running 
between  the  two  trees.  Fessenden,  for  the  defendant,  upon  this  point, 
contended,  that  the  island  was  excluded  by  visible  and  known  monuments. 
'*  Bounding  by  the  river,*'  must  intend  that  edge  of  the  river  on  which  the 
hemlock  trees  stood  ;  or  those  trees  could  not  be  any  part  of  the  boundary. 
The  judge,  at  the  trial,  charged  that  "land  granted  as  bounded  by  a  river, 
is  held  to  extend  to  the  thread  or  channel  of  the  river;  and  as  here 
were  two  channels,  it  might  well  be  presumed  the  intent  of  the  parties  to 
the  conveyance,  that  the  grant  was  intended  to  extend  to  that  channel 
which  would  include  the  island."  The  court,  in  delivering  their  opinion 
at  bar,  say,  "  land  granted  as  bounded  by  a  river  extends  to  the  thread  of 
the  river,  unless  from  prior  grants  on  the  other  side  of  the  river,  such  a  con- 
struction is  negatived;  and  in  this  case,  the  channel  on  the  farther  side  of 
the  island  nmy  well  be  considered  as  intended  by  the  description  in  this 
grant."  This  cnse  was  very  strong  for  the  state.  The  line  along  the  river 
was  limited  nominally  to  two  trees  on  the  same  side  of  the  stream.  One 
of  these  trees  might  not  have  touched  the  river  at  all.  Yet  upon  the  prin- 
cjples  of  Hale,  these  marks  are  departed  from,  the  river  itself  adopted  as 
the  boundary  ;  aud  the  line  extended  over,  and  made  to  exclude  an  island 
lying  on  the  side  of  the  river  nearest  to  it.  We  have  before  seen  that  this 
Tery  point  was  adjudged  in  Claremont  v.  Carlton,  (2  M".  H.  Rep,  369,) 
tipon  a  boundary  which  was  in  terms  on  the  river.  But  there  were  no 
definite  monuments  to  restrain  and  bind  it  down  to  the  margin  of  the  stream. 
Lunt  T.  Holland,  decides  that  a  line  running  between  two  trees,  one  stand- 
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log  by  the  aide  rf,  and  the  other  hy  the  river ,  is  a  bounding  or  abutting  on 
the  river;  that  the  grantee  is,  therefore,  an  adjacent  owner,  and  his  land 
extends,  of  common  right  usque  filum  aqua.  In  Harramond  t.  M^Olaug» 
Aon,  {Tayl,  Rep,  196,)  it  appears  that  a  somewhat  similar  ques- 
tion arose  in  the  superior  court  of  law  of  ^"orth  Coro/tna,  in  1798. 
About  50  years  before,  the  state  had  granted  to  the  defendant,  by 
patent,  a  tract  of  land,  beginning  at  a  hickory,  standing  not  far  from  a 
river;  and  running  thence  </oion  the  river  a.  certain  cottrae  and  distance f 
but  tlie  course  ron  obliquely  from  the  river,  leaving  between  it  and  the 
river  a  triangular  piece  of  land.  The  slate  claimed  this  triangle,  and  in 
1787,  granted  it  by  patent  to  the  plaintiff,  who  brought  ejectment.  The 
court  held  that  the  river  was  the  boundary  of  the  first  grant ;  and  decid- 
ed against  the  claim  of  the  state.  They  say,  "when  a  deed,  patent  or 
grant,  describes  a  boundary  from  a  certain  point  down  a  river,  creek,  or  the 
like,  mentioning  also  course  and  distance ;  should  the  latter  be  found  not 
to  agree  with  the  course  of  the  river,  creek,  &c.  it  ought  to  be  disregard- 
ed, and  the  river  considered  the  true  boundary."  The  exfiressions  used 
to  designate  the  boundaries  and  extent  of  grants  upon  the  J^isaisaippi  aro» 
tent  d*arpenta  de  face,  or  tant  d^arpenta  face  aujleuve,  or  tant  d^arpents  face 
aur  le  fleuve;  and  these  expressions,  when  thus  unqualified,  have,  without 
a  single  exception,  been  considered  as  giving  the  grantee  a  boundary  on 
the  river.  {5  llaWa  Law  Journal,  \%Q.)  Did  the  common,  instead  of  the 
civil  law  apply  to  the  Miaaisaippi,  no  doubt  such  grants  would  give  title  to 
its  bed  usque  fUum  aquct.  As  to  a  boundary  on  the  margin  of  a  creek  or 
river,  OS  stated  of  that  in  the  principal  case,  (ante,  518)  it  seems  to  be  the 
very  dividing  line  between  the  water  and  the  land,  the  line  touching  both. 
It  is  synonymous  with  ahorcj  which  Paraona,  Ch.  J.  says,  in  Storerv,  Fret" 
man,  (6  Maaa.  Rep,  439,)  when  applied  to  the  sea,  "  must  be  understood  to 
mean  the  margin  of  he  sea  in  its  usual  and  ordinary  state.  Thus,  when 
tlie  tide  is  out,  low  water  mark  is  the  margin  of  the  sea ;  and  when  the 
tea  is  full,  the  margin  is  high  water  mark."  In  analogy,  to  the  margin  of 
the  sea,  it  would  seem  that  the  margin  of  a  fresh  water  river  or  creek 
must  be  the  ordinary  water  mark.  "  The  shores  of  a  river  border  on  the 
water's  edge."  (5  Wheat.  385.)  And  then  it  would  be  more  than  split- 
ting hairs ;  it  would  be  splitting  mathematical  lines,  to  separate  the  boun- 
dary from  the  river.  According  to  this  definition,  the  relators  were  liter- 
ally and  mathematically  adjacent  owners  within  JIale*a  doctrine.  In  8to* 
rer  ▼.  Freemmi,  {id,  438,)  one  boundary  was  to  the  ahore  of  the  neck; 
thence  by  the  ahore  of  the  neck  ;  another  was  to  a  heap  of  atonea  at  tht 
shore  of  the  neck,  at  W.  E,^a  comer  so  called,  thence  by  the  ahore,  &c.  This 
was  where  the  tide  ebbs  and  flows  ;  and  Paraona,  Ch.  J.  seems  to  take  it 
for  granted,  that  such  boundaries,  if  upon  a  stream  above  tide  water,  would 
have  carried  the  ownership,  tuque  fUum  oqutB,  as  being  a  boundary  on  the 
water.  He  accordingly  goes  on  to  draw  a  distinction  between  the  two 
esses.  He  says,  "  by  the  common  law  of  Englmd,  which  our  ancestors 
brought  with  them,  clauning  it  as  their  birthright,  the  owner  of  land 
bounded  on  a  fresh  water  river,  owned  the  land  to  the  centre  of  ^  ehan- 
nel  of  the  river,  as  of  common  right ;  bal|  if  his  land  was  bounded  on  the 
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■ea,  or  an  arm  of  the  sea,  where  the  tide  ebbed  and  flowed,  he  coold  not, 
by  such  boundary,  hoid  any  land  below  the  ordinary  low  water  mark,  for 
all  the  land  below  belonged,  of  common  right,  to  ihe  king.** 

Thus  explore  the  books  of  the  common  law,  wherever  that  law  prCTaili: 
And  in  no  case  as  between  sovereign  and  subject,  except  the  principal  one, 
haa  it  ever  been  questioned,  that  where  a  grant,  either  actually  or  con- 
structively, goes  to  the  water's  edge,  the  grantee  is  the  owner  to  the  centre 
of  the  river,  if  it  be  above  tide  water.    Lastly,  he  is  tlie  owner 

Of  common  right.]  It  will  be  remembered  that  this  phrase  continually 
occurs  in  Hale,  and  in  the  decisions  which  follow  him.  It  is  an  important, 
an  emphatic  part  of  the  proposition  with  which  we  set  out;  and  has  been 
defined,  in  its  general  sense,  by  the  greatest  writer  in  law  ;  and  by  one 
very  little  his  inferior,  as  to  the  particular  ^ense  in  which  it  is  used  by  Hale, 
First,  I  quote  from  Lord  Coke,  who  explains  its  use  by  Littleton.  {Co,  Lit, 
148.  a.)  "'  De  common  droit,'  of  common  right;  that  is,  by  the  common 
law  ;  so  called,  because  the  common  law  is  the  best  and  most  common  birth 
right  that  the  subject  hath,  for  the  safe  guard  and  defence,  not  onely  of  his 
goods,  lands  and  revenues,  but  of  his  wife  and  children,  his  body,  fame  and 
life  also.  So  as  the  meaning  of  Littleton  in  this  particular  case  is,  that  the 
lord  may  distreine  for  his  rent  of  common  right,  that  is,  by  the  common 
law,  without  any  particular  reservation  or  provision  of  the  party.  And 
it  is  to  be  observed  that  the  common  law  of  England  sometimes  is  called 
right,  sometimes  common  right,  and  sometimes  communis  juetitia,  Littleton, 
in  this  his  treatise,  nameth  common  droit  sixe  limes."  Thus,  within  the 
sense  given  by  Lord  Coke,  the  party  whose  grant  bounds  him  by  any  worde 
on  a  river,  or  its  margin  above  tide  water,  owns  of  course,  without  any 
express  provision  in  the  grant  usque  filnm  aquee.  The  right  is  incident  and 
annexed  by  law  to  his  grant,  the  same  as  a  right  of  distress  to  a  rent  service 
of  which  Lord  Coke  is  spe  iking.  In  the  notes  to  Co,  Lit.  by  Hargme  4* 
Butler,  the  latter,  {note  205  to  p.  201.  a.)  speaking  of  Hde  De  Jur  Mar, 
says,  "  That  where,  in  enquiries  of  this  kind,  it  is  said  that  a  person  is  en- 
titled to  the  right,  or  property  in  question,  by  common  right,  but  that  it  may 
belong  to  another,  it  is  intended  to  say,  that  the  right  or  property  in  ques- 
tion is,  by  the  common  law,  annexed  to  the  particular  capacity  of  the  party, 
or  to  some  property  of  which  he  is  the  owner ;  yet  that  it  is  not  so  insepa- 
rably or  inalienably  annexed  to  this  capacity  of  ownership,  but  that  the 
party  may  transfer  it  to  another.** 

Thus  where  one  owns  the  shore  of  a  river  above  tide,  by  grant  from  the 
state ;  the  common  law  {common  right)  annexes  to  his  capacity  as  owner, 
the  right  of  soil  in  the  river  usque  filum  aqua.  And  it  has  often  been  said 
by  our  courts,  that  the  only  way  in  which  this  right  of  soil  in  the  river  can 
be  withheld  from  the  subject,  is  by  a  reservation  express  or  implied.  This 
doctrine  as  I  before  remarked  (ante,  544,)  was  hinted  by  the  sagacious 
Kent,  the  chief  justice  of  the  supreme  court,  in  Palmtr  r,  Muttigan^  (3 
Cednes,  319.)  And  it  was  ailerwards  directly  advanced  by  the  court  in 
Clmremont  v.  Carlton,  (S  A*.  H.  Rep.  371,  378.)  It  is  there  said  this 
excepti^  may  be  by  the  acts  of  the  parties,  or  an  express  provision  in  their 
oonreyances.    So  in  Hayeses  exm  v.  Bowmstn,  (I  RanMpkf  420,  cited  «!• 
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I(i  54S,)  Uic  court  uy,  "If  it  ba  iha  wUbof  thu  grantor  not  lo  conTsy  iha 
bed  of  the  stream,  orof  any  part  ihcraof,  it  U  «aay  Tor  liim  to  exclude  it,  by 

tbe  uee  of  words  proper  for  (hat  purpose.  In  (he  absence  of  >ucb  words, 
lb*  moiety  of  the  bed  of  the  stream  p.issss  by  such  eonreyance."  So  in 
tb«  prineipnl  cnse,  (anu,  SSS,)  the  supreme  court  lay  doHn  the  same  doc- 
trine. And  all  the  Tarious  eiprsstiona  running  through  tho  bouks  and  cai- 
es,  such  as  <tf  comtnim  right,  by  opcraliBH  of  laie,  or    by  eimilrucftsn  of  law, 

centre,  unleai  otherwise  eipreised  ;  and  then  txpriiium  facil  ctuari  laeilum. 
An  exception  may  samclimgi  ba  implied,  as  where  the  rirer,  or  an  iiland 
in  the  riier,  was  previously  granted.  (14  Jtfui.  Rep.  151.)  'i'hua  in  Hale* 
T.  DuigU,  (IT  .Unii.  Sip.  889,)  E.,  in  1807,  morlgaged  a  strip  of  land  in- 
cluding milla,  end  running  a  cons  id  arable  diitancs  stong  arircr;  but  in 
ISIO,  barin:  aold  a  small  piece  of  i  ha  mortgaged  premises,  for  a  hide  mill 
and  lime  rati,  he  obtained  a  grant,  or  rather  release  from  the  morlgagae, 
tor  a  nominal  considerslion  ;  of  what  be  (E.)  had  sold  ;  described  thus:  bra 
ginning  al  the  ciid  of  a  dam;  running  up  the  river  two  rods,  aiid  ao  round, 
(a  Ikt  tank  of  ihi  river,  Tbe  mortgagee  aderwards  baling  foreclosed,  one 
question  wai,  whether  the  granl  or  release  gave  a  riglil  to  (he  centre  of  (ba 
riTcr  j  and  it  appeared  ibnl  if  it  was  to  hsra  this  eflsct,  it  would  destroy 
the  value  of  tbe  mortgagee's  mill  privileges.  For  this,  and  other  reasons, 
ilwoi  held  that  it  should  not  extend  beyond  the  bsnk.  The  vsrluus  res* 
■ms  BStigaed  by  the  CBurl  were,  that  tbe  grantor  release  was  limited  to 
tba  bank  ;  that  there  were  no  general  words  ahowing  that  a  right  (o  keep 
np  a  dam,  was  intended  lo  pass  ;  that  tbe  consideration  wna  nominal ;  and 
it  was  not  to  be  inferred  that  tlie  mortgagee  intended  to  release  every  thing 
Talnable  in  the  mortgaged  premisEs,  for  which  she  bod  given  a.  large  COD- 
nderalloQ.  The  court  considered  the  release,  under  all  the  circumstances, 
at  being  no  more  thun  a  mere  exception  in  the  mortgage.  There  were  va- 
riou  and  special  circumstances  in  (he  case,  which  led  the  court  lo  infer 
that  Ibe  parties  intended  (o  limit  the  release  or  grnnl  to  the  b<>nk.  And  in 
CMMlusion  (hey  say,  "  Without  doubt,  by  our  law,  the  eivner  of  land  ei:- 
tandiog  lo  Ikt  battle  of  a  riccr,  will  own  to  the  middle  of  the  river,  if  it  be 
not  navigable,  and  so  public  property.  But  llie  owner  may  sell  the  land 
without  (ha  privilege  of  the  stream,  as  he  will,  if  he  bouFuit  Mm  grant  by  Iht 
int."  They  continue,  "  the  description  in  the  leleaaa  very  clearly  trcladtt 
any  part  oT  the  Kream  ;  and  as  before  observed,  there  are  no  general  word! 
of  a  more  utenaive  signification."  This  case  was  between  individuals,  and 
iBiut  undoubtedly  be  rcfErred  to  its  peculiar  circumstances.  The  court 
■dmit  that  an  owner  la  the  bank  of  a  riccr,  owns  the  river  ;  but  immediate- 
Ijr  My  that  he  may  bound  his  grant  by  the  bank,  and  the  stream  will  not 
pu*.  This  must  evidently  mean  a  bounding  by  reservation,  or  plain  «x- 
elosion  ezpres*  or  implied.  Otherwise  the  expresaion  would  be  ineonaial- 
aat  in  itulf,  and  incompatible  with  all  principle  and  all  (he  caae*.  It  i* 
plain  that  (ha  naked  circumstance  of  bounding  a  grant  en,  la  or  ty  a  banl^ 
aUDOt  axeluda  iha  stream,  any  more  than  bounding  on  the  margin  of  th« 
McMuilMlf;  and  ihii  the  court  admit;  for  certainly,  owning  "to  a  banl^> 
i*ao  won  tluui  owning  on  arty  a  baok-     It  i*  farther  avideDt  that  this  ««m 
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^I^^^HY'        does  not  rest  on  the  particulsr  words  of  the  release,  from  the  cireumstaiiee, 

Oot.  18i6.       that  the  reporter  has  not  mentioned  in  his  marginal  note  or  index,  any 

>^rv-^k^      point  as  being  settled  or  countenanced   by   this  branch  of  the  case.    Ho 

Rs  parts       doubtless  looked  upon  it  as  a  case  entirely  stti  gtneris,  in  this  respect ;  and 

JsiMUigs.      Qg  depending  on  numerous  circumstances,  which  might  nerer  again  con* 

spire.    Indeed,  it  is  not  readily  perceiTable  how  the  case  can,  in  this  branch 

of  it,  erer   be  a  guide  for  any  other.    Another  singular  circumstance  it 

that  the  court  should  rely  on   Storer  t.  JFVefmon,  (6  Jtfoss.  Mep,  4S5,)  for 

the  only  general  doctrine  which  they  appear  to  lay  down.    The  question 

presented  by  that  case  was,  as  to  the  extent  of  a  grant  bounded  upon  tlte 

Hn.ahore,    In  the  case  of  a  riTcr  not  narigable,  CTery  possible  intendment 

is  in  fsTor  of  the  grant  going  to  the  centre ;  whereas,  in  ease  of  the  sea,  the 

intendment  is  directly  otherwise.    Jackson  t.  H§i»temi,   (5   Ctwrn^  tl6,) 

was  also  a  question  between  individuals.    It  was  conceded  that  the  Ddm- 

wart  was  private  property ;  but,  as  remarked  by  the  learned  counsel  for 

the  relators  in  the  principal  case,  (unto,  531,)  the  question  was  not  raised 

as  to  the   constructive  extent  of  the  grant.    Probably  it  could  not  arise. 

J^elmer,   the  common  source  of  title,  owned  the  whole  river ;    and  in  his 

grant,  so  (ar  as  it  related  to  the  river,  had  osed  words  which  would  conrey 

A  mert  right  of  fishery  ;  and  nothing  more.    It  would  hdve  been  subverting 

the  express  intention  of  the  parties,  to  have  allowed  the  usual  constructive 

operation  to  the  grant.    It  was   the  same  thing  in  respect  to  the  riTcr  as  if 

the  grantor  had  retained   both  shores,  and  granted  in  terms  a  mere  fishery 

within  the  water.    Had  the  grantor  stopped  at   the  words  which  bounded 

iIm  grantee  upon   the  rirer,  beyond  all   doubt  the  soil   would   have  passed 

Miqut  filum  aqua  ;  (12  Jo4n.  258;   1  Randolph,  417;  2  Con,  Rep.  JV*.  S. 

481  ;  Toy/.  196  ;)  and  so  would  the  island,  hod  it  lain  on  the  grantee's  side 

of  the  stream.    (2  Jf,   H,   Rep.   369.     14  Moss,  Rep,  140.)    It  was  not 

thought  worth  while,  even  to  inquire  which  side  of  the  rtrer  the  island  lay. 

The  decision  turned   wholly  on  the  legal  effect  of  giaating  a  fiver  by  its 

name. 

I  am  sensible  that  I  owe  the  profession  an  apology  for  the  length  of  this 
discussion,  and  its  rerbal  and  minute  criticisms.  But  the  amount  in- 
'volved  is  neither  verbal  nor  minute.  It  was  stated  by  the  counsel  of  the 
appraisers,  (ante,  523,)  to  be  1 1 00,000,  on  the  line  of  the  canals  alone. 
Take  the  whole  state  with  its  immense  inland  waters ;  and  it  gives  an  ag* 
gregate  of  millions.  Probably  there  is  hardly  a  patent  in  the  state  which 
grants  the  bed  of  a  stream  by  name.  I  am  informed  that  our  patents  have 
generally  selected  these  streams  as  the  best  and  most  oonTonient  limits 
for  their  grants,  and  are  abutted  or  bounded  upon  them  by  diflerent 
words ;  leaving  it  to  tlie  common  law  to  say  what  portion  of  the  stream 
passes,  accordingly  as  the  boundary  may  be  above  or  below  tide  water. 
Our  considerable  rivers  and  rreeks  are  corered  with  hydravlie  machinery, 
and  other  establishments^  depending  for  their  value  and  their  existence  on 
the  doctrine  that  these  patents  carry  the  ownership  of  tht  grantees  to  the 
thread  of  the  stream.  What  more  usual  description  of  parcels  than  a  line 
running  to  a  given  point  on  a  creek  or  river ;  and  then  along  the  aame  as  it 
winds  and  turns,  for  many  milts  ?    It  is  speaking  within  boandi^to  say 
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that,  adopting  the  construction  contended  for  by  the  appraiser!,  would  sub-     ALBANT 
▼art  individual  claims  to  millions  of   property,  the  private  ownership  in     OeL  18t6. 
which,  has  never  before  been  doubted.    The  prerogatives  of  the  state,  set      \_0~  .  -^_i 
up    by   the  appraisers,  are   not  limited  by  a  criticism  upon   the  word      £z  parte 
wimrgin  as  in  the  case  of  the    CkiUtningo,    They  claim  as  public  prop- 
arty,  every  stream  above  tide  water  where  a  rafl  or  a  small  boat  can 
be  navigated,  unless  that  stream  has  been  granted  in  terms  by  the  state;. 
They  claim  not  merely  a  right  of  passage  or  highway  for  the  people  :  that 
is  cottoeded  by  the  common  law ;  but  a  righi  ^  »oU  in  thi  aiuii.    Several 
iostooees  of  this  kind  have  occurred. 

Ex  parte  Geo.  Tibbits,  Oct,  term,  1826. 

In  this  case  it  appeared  that  a  valuable  waterfall  of  It  feet  in  the  mid- 
dle sprout  of  the  Mohawk^  which  falls  into  the  Hudson  between  Van  Sehtdek 
and  Chrtene  islands,  had  been  destroyed  by  a  dam  erected  for  the  use  of  the 
eanals.  That  the  tide  never  ebbs  and  flows  at  the  fall.  This  fall  was  gran- 
ted, in  terms,  as  ao  much  land  covered  with  water,  Mag  5,  l798,by  Stephsn 
Vmn  RensseUtr  to  Jaeobus  Van  Schoonkoten ;  and  had  come  by  mesne 
conveyances  to  the  relator  ;  there  being  an  actual  individual  seisin  of  the 
hXi  to  namins  for  upwards  of  30  years.  It  is  well  known  that  the  land  on 
both  aides  of  the  fall  was  granted  away  at  a  very  early  period  by  the  sute, 
which  had  not  afterwards  asserted  the  least  claim. 

The  appraisers  refused  to  allow  the  relator  any  damages,  on  the  sole 
greimd  that  the  land  under  water  belonj^ed  to  the  state. 

The  supreme  court  granted  an  alternative  mandamus,  in  thia  case,  against 
the  appraiaera,  at  the  time  they  decided  Jennings*  case. 

J.  P.  Cushman  for  the  relator. 

The  following  case  came  under  the  review  of  the  supreme  court,  on  ap- 
peal from  an  appraisal  by  the  canal  commissioners.  It  related  to  a  vahuu 
bla  landing  or  depot  for  lumber  on  the  river  Hutffon,  which  was  inundated 
and  destroyed  by  the  colossal  dam  at  Fori  Edward : 

Exports  Walter  and  Charlbs  Rogers.    Utiea,  Jiugust  term,  1825. 

The  affidavit  of  one  of  the  owners  stated,  that  tl  acres  at  Deadman*s 
pointy  above  the  dam,  and  lying  adjacent  to  the  Hudson  river,  had  for  many 
years  befbre  the  erection  of  the  dam,  been  used  as  a  landing  ground  for 
lumber,  yielding  an  average  income  to  the  two  proprietors,  (to  whom  it 
bad  been  devised  by  their  ancestor,)  of  about  400  dollars  annually.  That 
it  had  been  rendered  nearly  useless  as  a  landing,  from  the  time  when  the 
eaoal  commissioners  commenced  the  dam  at  Fort  Edward^  for  a  feeder  to 
the  northern  canal,  in  the  summer  of  1881 ;  and  when  the  dam  was  com- 
pleted in  the  summer  of  1882,  the  landing  was  inundated,  and  the  build- 
ings removed.  That  the  canal  commissioners,  Messrs.  Young  and  Ssff" 
new,  had  appraised  the  damages  in  March^  1835,  at  only  630  dollars,  A.nd 
they  informed  the  deponent,  "  that  they  estimated  the  land  inundated,^ 
ihi  purpose  qf  tillage,  without  reference  to  iU  value  as  a  landing  ground, 
at  SO  dollars  per  acre.**    That  the  value  of  the  land  consisted  almost  en- 
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tirely  of  its  adTsntages  os  a  lumber  yard,  which  were  destroyed  by  (he 
dam.  It  appeared  that  a  copy  of  this  affidayit  and  notice  of  the  appeal  had 
been  served  on  Mr.  Young,  who  did  not  controrert  the  truth  of  the  affida* 
Tit. 

On  motion  to  set  aside  this  appraisal,  the  iingU  point  stated,  (and  it  was 
stated  and  discussed  in  tpriting,)  was,  that  the  commissioners  should  have 
allowed  the  value  of  the  premises  destroyed  as  a  landing.  It  was  argued 
that  this  was  its  value  to  the  owners;  this  would  have  fixed  the  price  in 
market,  which  would  obviously  have  been  about  $6000,  instead  of  $630. 
The  latter  was  but  litle  more  than  the  income  for  a  single  year.  The  mo- 
tion was  not  opposed  by  the  commissioners ;  but  the  court,  at  was  their 
course  on  all  appeals  from  these  appraisals,  took  the  papers,  examined  the 
question,  and  set  aside  the  appraisal ;  deciding  that  it  should  have  been  ac- 
cording to  the  value  as  a  landing  ground. 

I  was  afterwards  informed  by  Mr.  Young,  that  he  had  acted  in  awarding 
■uch  small  damages,  on  the  principle  that  the  soil  of  the  Hudson  at  the 
place  in  question,  though  fir  above  tide  water,  belonged  to  the  state. 

With  deference,  this  was  evidently  adopting  a  new  rule,  unknown  to 
the  common  inw.  It  was  not  only  adopting  a  new  rule  ;  but  it  was  carry- 
ing that  rule,  in  its  application,  one  step  farther  than  it  'ever  can  be  carried. 
Admitting  the  more  despotic  rule  of  the  civil  law  :  "  Ftumina  otilem  omnie, 
el  partus,  publiea  sunt :  ideoque  jus  piscandi  omnibus  commune  est  in  poriu 
Jluminibusque  ;^*  {Just,  Lib,  2,  tit,  1,9.  8;)  the  conclusion  drawn  by  the 
canal  commissioners,  would,  by  no  means,  follow.  The  common  law,  so 
applied,  would  authorize  them,  in  the  prosecution  of  their  splendid  works, 
to  cut  up  or  inundate  the  valuable  lumber  yards  at  Troy,  Mbany  or  tATtfif- 
York,  and  then  to  pay,  instead  of  their  value  as  lying  on  a  public  stream,  the 
price  which  they  would  fetch  in  market,  as  wheat  fields,  meadows,  &c. 
according  to  their  agricultural  value.  Their  value  arises  from  their  local 
situation  and  advantages,  their  worth  in  market ;  and  the  revenaes  deriva- 
ble from  them  are  to  be  taken  into  the  account.  (The  SehuyUnit  ^avigO' 
tion  Co.  V.  Thoburn,  7  Serg,  ^  Rawle,  411.  1  Domat,  431,  0/  the  restitu- 
tion of  fruits,  1,  2,  3.)  The  state  is  bound  to  make  restitution  upon  the 
same  principle  as  an  individual,  who  should  commit  the  injury.  (1  Bl, 
Com,  141,  2.)  This  is  so  even  in  more  despotic  countries;  (t  Moniesq, 
VEsp.  de  Lois,  ch.  15;)  and  the  maxim,  sic  uttre  tuo  utalienum  nonlmdai, 
applies  with  equal  force  to  both.  I  do  not,  therefore,  think  that  the  decision 
of  the  supreme  court,  necessarily  involved  the  question,  whether  the  civil  or 
common  lavj  should  prevail.  I  do  not  believe  they  stopped  to  inquire 
whether  the  Hudson  was  a  public  or  private  river  at  the  place  in  question. 
Such  a  point  was  not  presented  by  the  affidavit.  This  did  not  state  whether 
the  place  was  above  or  below  tide  water ;  nor  was  the  point  raised  in  ai]gu- 
ment.  It  is  evident,  therefore,  tliat  the  court  held  the  result  to  be  the  same, 
upon  both  the  civil  and  common  law. 

On  the  case  coming  before  the  present  appraisers,  the  question  whether 
the  Hudson,  at  the  landing,  was  private  property,  was  again  raised,  as  will 
be  seen  by  the  case  which  they  drew  up,  with  a  copy  of  which  I  have  been 
favored.    It  is  in  these  words  : 
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In  the  mailer  of  Charles  k  Walter  Rogers. 

**  They  claim  title  to  a  tract  of  land  lying  within  the  bounds  of  the  Kmf' 
aderoaseras  patent,  which  was  granted  on  the  Sd  ^ovr,  1708  ;  bounded  as 
follows  :  '  thence  easterly  or  northerly  to  the  third  falls  on  Mbany  riTer/ 
[Baker^s  FaUi  on  the  Hudson.  \  John,  1 56.]  *  about  20  miles,  more  or 
less  ;  thence  along  the  said  river,  down  soiUherlt/f  to  the  northeasterly  bounds 
of  Saratoga,*  &c. 

About  SI  acres  of  that  tract  lie  on  the  west  margin  of  the  Hudson  riTer, 
and  about  1-2  a  mile  above  the  dam  at  Fort  Edward.  A  part  of  the  tract, 
before  the  dam  was  built,  was  used  as  a  place  on  which  to  deposit  lumber, 
for  the  purpose  of  rafting  and  floating  it  down  the  river  ;  and  which  pro- 
duced an  annual  revenue  to  the  claimants,  as  they  allege,  of  $400  or  $500  ; 
but  which,  since  that  dam  was  built,  is  rendered  totally  useless  for  that 
purpose ;  the  dam  having  destroyed  the  navigation  of  the  river  to  that 
place,  and  covered  the  land  with  water  about  27  feet  deep. 

The  placa  in  question  is  about  40  miles  above  tide  water  ;  and  much  far- 
ther above  where  the  water  becomes  fresh.  There  is  no  natural  and  contin- 
ued navigation  up  the  river  to  the  land  which  is  the  subject  of  this  claim. 

On  the   15th   •Spril,  1771,  62  years  after  the  grant  of  the  Kayaderosserai 
patent,  the  British  government  made  a  grant  to  Henry  Stilson,  the  subject 
of  which  is  described  as  follows :  *  All  that   certain  tract  of  land,  ground 
and  soil,  under  and  covered  with  the  water  of  Hudson^s  river,  in  the  coun- 
ty o^  Jilbany,  within  our  province  of  .Wtc-yorA;;  beginning  on   the  west 
bank  of  the  said  river,  at  the  division  line  between  lot  No.  7  and  lot  No.  8, 
in  the  19th  allotment  of  the  JTot^aiierojjeraj  patent;  and  runs  thence  into 
the  river,  east  3  chains,  then  parellel  to  the  said  bank  of  the  said  river,  at 
3  chains  distance,  south  13  degrees  east,  1  chain  and  60  links,  and  south  30 
degrees  east,  5  chains  and  60  links,  then  west  3  chains  and  65   links  to  the 
bank  of  the  river ;  and  then  along  the  said  bank,  as  the  same  doth  wind 
and  turn,  northward  to  the  place  of  beginning,  containing  2  acres  ;  togeth- 
er with  all   and  singular,  the  benefits,   liberties,  privileges,  waters,  water- 
courses, mills,  mill  dams,   easements,   emoluments,  tenements  and  here- 
ditamenu  whatsoever,'  &c.  [Book  of  Military  Patents,  AV).  2,  p.  379,  590.] 
The  questions  are,  1.     Are   the  claimants  entitled  to  the  value  of  this 
land,  according  to  its  increased  value  by  means  of  the  use  aud  unobstructed 
navigation  of  the  river,  as  it  was  before  the  dam  was  built ;  or  are  they 
only  entitled  to  its  value  for  agricultural  purposes  ? 

2.  Are  the  claimants  entitled  to  |iay  for  their  fishery,  which  has  been  de- 
stroyed by  the  dam  ?" 

Now,  there  is  no  doubt,  upon  the  cases  before  cited,  that  the  boundary 
"  to  the  falls,  and  thence  along  the  river  down  southerly,"  &c.  to  which 
the  21  acres  in  question  extend,  will,  per  se,  carry  the  right  of  soil  in  the 
claimants  to  the  thread  of  the  Hudson.  (12  John.  252,  255.  14  Mass. 
Rep.  149.  2  Con.  Rep.  JV*.  £f.  481.  2  ^.  H.  Rep.  369.)  Of  course,  the 
eielosive  right  of  fishing  goes  to  the  same  extent.    (20  John*  90.) 

The  only  argument  against  this  construction  is  the  little  2  acre  military 
patent  to  StiUon.  Now,  bad  this  been  granted  before  the  Kayadarosieras 
ptteot  issaed,  and  had  it  been  a  part  of  the  identical  bed  of  the  river  cov- 
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ered  by  the  21  acres,  it  must  be  admitted  that,  within  what  the  court  sajr 
in  Luni  v.  Holland,  (14  Mats,  Rep.  151)  it  would  have  operated  as  an  ex- 
ception from  the  Kayadtrosserat  patent,  pro  ianto.  But  clearly  not« 
being  as  it  is,  subsequent  to  the  issuing  of  the  Kayaderosseras  patent.  The 
▼ery  point  was  adjudged  in  Harramond  t.  Jtf^G/aug-Aon,  {TayL  Rep, 
196.)  This  little  river  patent  lies  8  or  10  miles  below  the  81  acres. 
It  was  a  Toid  grant.  The  very  two  acres  had  before  passed  by  the  great 
patent  of  Kayaderosseras ;  and  so  far  from  being  an  argument  of  co- 
temporaneous  construction,  this  little  thing  could  not  have  sustained  itself 
upon  its  own  ground,  had  it  been  attacked  in  season  by  the  patentees  of 
the  Kayaderosseras. 

It  will  be  seen,  by  the  above  sketches,  that  the  board  of  canal  appraisal, 
and  the  regular  and  ordinary  tribunals  of  the  country,  have,  in  their  re- 
ifMctive  adjudications  upon  the  right  annexed  to  riparian  ownership,  begun 
at  different  points.  The  former,  in  effect,  have  begun  at  theciotZ  lew; 
the  latter  at  the  common  law.  And  even  when  both  have  assumed  the  ei«- 
U  Utw  as  the  starting  point,  they  have  diverged  to  directly  opposite  cooclu* 
sions.  The  rules  which  the  former  have  deemed  it  their  duty  to  adopt, 
are  most  unfavorable  to  the  rights  of  private  property.  Those  by  which 
our  courts  of  justice  have  been  guided,  are  more  favorable,  because  dictat- 
ed by  the  benign  spirit  of  the  common  law.  If  the  former  bo  right,  a  large 
sum  of  individual  suffering  and  ruin  must  be  the  consequence.  With  the 
utmost  deference  to  that  very  able  and  respectable  board,  we  must  be  pei^ 
mitted  to  doubt  ihe  soundness  of  their  legal  positions,  when  we  see  them 
overruled  by  the  decisions  of  the  high  superintending  jurisdictions  of  oar 
country  ;  and  especially  when  we  see  those  decisions  so  plainly  supported 
by  the  sainted  doctrines  of  a  Hale,  a  Holt  and  a  Man^eld, 
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Ex  parte  Yermilyea  and  others. 
On  applicaiioD   to  Mr.  Justice   Woodworth,  in   behalf    ^  c«rtiorari 

^        rr  '  ^  remoTea     the 

of  VermUyea  and  others  for  (he  allowance  of  a  certiorari,  record  only, 
to  remove  into  the  supreme  court  the  record  of  iheir  con-  cases, ^doubts 
▼iction,  from  the  court  of  oyer  and  terminer  of  the  city  upon  the  ad- 
and  county  of  JVew-Forfc,  his  honor  deeming  the  question  gal  effect  of 
of  too  much  importance  lo  be  disposed  of  without  giving  t«»t»«»on7, 
the  counsel  for  the  people  an  opportunity  to  be  heard,  di-  brought  be- 
rected  notice  to  be  given  to  the  district  attorney  of  the  city  o°"^u't^by 
and  county  of  ^ew-York.  Notice  having  been  given  ac-  certiorari,  or 
cordingly,  the  questions  presented  were  argued  before  the  ^'AbUlorw- 
judge  at  his  chambers,  in  JUbanyy  on  the  22d  and  2Sd  of  <^pt|oniii8  in- 
December^  1826,  by  a  ^ 'Criminal 

cause ;  and  in 

Jl.  Spencer  and  B.  F.  Butler,  for  the  application,  and       ^^f"  tid^\^, 

bility,  or  legal 

Talcott,  (attorney  general,)  contra.  effect  of  testi- 

mony, can  be 

His  honor  afterwards  discussed  the  questions  at  large ;  superlorcourC 
and  irave  his  opinion  as  follows  :  o°iy  <>«  *  "- 

"  ^  port    or    case 

agreed  upon : 

Woodworth,  J.     The   defendants  were  convicted  at  a  the  presump- 
court  of  oyer  and   terminer,  held  in  the  city  of  JSTew-York,  [jj^^^"      ^^f^ 

there  is  rea- 
scMiaUe  ground  fbr  doubt,  the  judgment  will  be  suspended  till  the  opinion  of  the  superior 
court  be  known. 

But  a  challenge  for  principal  eause,  forms  a  part  of  the  record  ;  and  to  reTiew  this,  a  etr- 
tiorari  will  lie  in  a  criminal  cause ;  and  a  writ  of  error  in  a  civil  cause. 

Otherwise  of  a  challenge  to  the  favor. 

A  challenge  for  principal  cause  may  be  demurred  to,  or  issue  may  be  taken  upon  iL 

Where  the  facts  are  admitted  and  referred  to  the  court,  this  is,  in  substance,  a  demurrer; 
and  should  be  entered  on  the  record  as  such. 

If  a  juror  have  expressed  an  opinion  against  the  party,  though  fVom  his  knowledge  of  Um 
eams^  and  not  from  any  favor  or  ill  will ;  yet  this  is  a  prineipal  cause  of  ehnllenge. 

8o)  U  ie§m$,  if  his  opinion  be  grounded  on  the  information  of  those  who  are  aoquainted 
with  the  fiicta.    OtlMjrwise»  where  hie  opinion  is  grounded  on  mere  rumour. 
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Vacation  after  of  a  conspiracy  to  defraud  certain  incorporated  companies 
°I826.*'^"''  and  individuals^  of  their  goods,  chattels  and  eflects.  Ap- 
^•^"^'"^^  plication  is  now  made  for  the  allowance  of  a  certiorari,  to 
Vcrmi?yea.  remove  the  record  and  proceedings  into  the  supreme  court, 
for  the  purpose  of  reviewing  the  decision  of  the  court  be- 
low, on  a  ciiailenge  taken  (o  some  of  the  jurors  ;  and  also 
on  the  ground  of  a  fatal  variance  between  the  proof  oflered 
at  the  trial,  and  the  charges  contained  in  the  indictment. 
As  to  the  latter,  I  will  merely  observe,  that  a  certiorari 
removes  the  record  only  ;  and  as  the  evidence  produced 
on  the  trial  forms  no  part  of  the  record,  the  writ  would  be 
a  nugatory  process.  In  criminal  cases,  where  questions 
of  law  arise  at  the  trial,  either  as  to  the  admission  of  tes- 
timony, or  its  legal  eflect  when  admitted,  if  doubts  are 
entertained,  the  facts  are  brought  before  this  court  in  the 
form  of  a  report,  or  case  agreed  on.  If  the  objections  af- 
ford reasonable  ground  for  doubt,  the  presumption  is,  that 
judgment  will  be  suspended  until  the  opinion  of  the  supe- 
rior court  be  known.  As  far  as  I  know,  questions  of  this 
description  have  always  deen  submitted  to  the  supreme 
court  in  that  manner.  The  experience  of  half  a  century 
has  not  called  for  any  legislative  provision  to  vary  this 
course  of  practice  ;  nor  am  I  aware  that  complaints  have 
ever  been  made,  that  the  exercise  of  this  discretion  has 
been  rigorous  as  respects  the  accused.  On  the  contrary, 
it  will  be  found  that  the  cases  from  inferior  tribunals,  which 
have  been  reviewed,  furnish  no  inconsiderable  evidence  of 
the  solicitude  and  tenderness  of  our  courts,  in  allowing 
even  to  the  greatest  culprits  the  benefit  of  every  legal  ob- 
jection. 

If,  however,  in  any  given  case,  the  inferior  court  should 
erroneously  refuse  to  interfere,  it  would  afford  no  ground 
for  a  certiorari ;  because  the  remedy  does  not  apply  to,  or 
reach  the  error  sought  to  be  corrected. 

If  a  bill  of  exceptions  would  lie  in  a  criminal  case,  the 
difficulty  would  be  removed  ;  hut  it  is  well  settled  that  it 
does  not. 

With  respect  to  the  admission  of  the  jurors,  I  will  con- 
fine my  observations  to  the  case  of  Jindrew  S.  Jfarwaoi* 
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From  the  affidavits  and  cenificates  of  the  clerky  it  appears  Vacation  aOer 
that  Mr.  Norwood  was  challenged  for  the  principal  cause  ;         iS26.*'"' 
and   the  decision  of  the  challenge   referred  to  the  court,      v-^*v-^/ 
without  any  objection  on  the  part  of  the  district  attorney.     VOTufyMi 
The  specific    ground  of  the  challenge  was  not  in  the  first 
instance  stated.     The  juror  testified,  that  he  had  heard  all 
the  evidence   given  on   the  former  trial,  having  been  pres- 
ent at  it ;    that   he  had  made  up  his  opinion  perfectly,  on 
the  evidence,  that  the  defendants  were  all  guilty ;    and 
bad  frequently  expressed  his  opinion  to  that  effect.     Upon 
being  inquired  of  by  the  district  attorney,  he  stated   that 
be  felt  no  bias  or  partiality  against  any  of  the  defendants ; 
that  if  the  testimony  given  on  this  trial  should  appear  as 
it  did  on  (he  former,  he  should  certainly  find  the  defendants 
aU  guilty ;  and  added,   that  he  thought  he  felt  competent 
to  give  a  verdict  according  to  his  oath,  and  the  evidence  as 
it  should  appear. 

The  court  decided  that  the  juror  stood  indifferent ;  and 
that  the  challenge  was  not  true.  He  was  accordingly 
sworn  and  sat  on  the  trial. 

On  this  evidence,  two  questions  arise ;  firsts  whether  the 
challenge  forms  a  part  of  the  record,  so  as  to  beihe  subject 
of  removal  by  certiorari  ?  Second^  whether  the  exception  to 
the  juror  was  well  taken? 

The  first  question  depends  on  this;  do  the  facts  consti- 
tute a  principal  cause  of  challenge  1  This  arises  when 
there  is  a  manifest  presumption  of  partiality.  In  that  case 
it  excludes  the  juror;  but  a  challenge  to  the  favor,  where 
the  partiality  is  not  apparent,  must  be  left  to  the  discretion 
of  triers.  The  facts  relied  on  generally  consist  of  slight 
drcumstances,  respecting  which,  the  law  has  not  laid  down 
any  certain  rule.  In  such  cases  the  judgment  of  the  triers 
is  conclusive.  The  question  arising  on  such  a  challenge, 
if  altogether  extrinsic  of  the  record.  Evidence  may  be  re- 
viewed in  a  superior  court  by  demurrer,  or  bill  of  excep- 
tions ;  but  neither  applies  to  evidence  in  support  of  a  chal- 
lenge for  favor. 

The  next  inquiry  is,  whether  a  principal  cause  of  chal- 
lenge naay  become  parcel  of  the  record,  and  under  what 
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Vacation  after  circumstances?    If  il  cannot  in  any  case,  it  is  unnecessary 
1826.      '  ^0  consider  the  objection  taken  to  the  juror, 
^.^"v^^^/         It  is  laid  down  in  3  Bac.  Ah.  766,  that  "  if  a  challenge 
Ex  paru     j^^  (aken,  and  the  other  side  demur,  and  it  be  debated,  and 

TcriDiiyoa* 

the  judge  overrules  it,  it  is  entered  upon  the  original  record  ; 
and  if  at  nisi  prius,  it  appears  upon  the  postea  what  the 
judge  hath  dune ;  but  if  the  judge  overruled  the  challenge 
upon  debate,  without  a  demurrer,  then  it  is  proper  for  a  bill 
of  exceptions."  Chitty^  1  vol.  Cr.  L.  548,  recognizes  the 
same  doctrine.  He  refers  to  SHn.  101,  and  Hui,  24. 
Chiily  also  says,  at  the  same  page,  that  if  a  demurrer  be 
resolved  on,  either  to  the  array  or  to  the  polls,  there  is  no 
occasion  for  those  circumstances  which  must  attend  a  de- 
murrer to  a  plea,  such  as  the  signature  of  counsel ;  but  it 
is  good  as  soon  as  agreed  on  at  the  bar,  and  the  prothono- 
taries  ought  of  right  to  enter  it  on  the  record.  These  au- 
thorities suppose  a  principal  cause  of  challenge  ;  and  estab- 
lish the  proposition,  that  where  the  facts  alleged  as  cause 
of  challenge,  are  not  disputed,  the  question  is  decided 
summarily  by  the  court.  On  the  argument  before  me,  the 
attorney  general  conceded  the  law  to  be,  that  if  the  chal- 
lenge was^ood  for  principal  cause,  and  the  other  party  de* 
murred,  it  became  parcel  of  the  record,  and  mi^ht  be  re- 
moved. He  contended,  however,  (hat  this  was  not  a  chat- 
lenge  of  that  description  ;  that  the  facts  made  out  a  challenge 
for  favor ;  and  that  the  judge  was  substituted  in  the  place 
of  triers  by  consent  of  parties  ;  and  consequently  that  the 
question  was  to  be  viewed  in  the  same  manner  as  if  it  bad 
been  actually  decided  by  the  latter. 

If  il  should  turn  out  that  the  defendants  have  not  estab- 
lished a  principal  cause  of  challenge,  the  argument  is  welt 
founded.  The  real  difficulty,  if  any  exists,  is,  in  ascer- 
taining whether  the  public  prosecutor  is  to  be  considered 
as  having  demurred  to  the  challenge.  The  proceed- 
ings in  this  stage,  were  somewhat  informal.  The  more 
regular  course  would  have  been,  to  have  stated,  in  the 
first  instance,  the  facts  relied  on  for  cause.  The  prosecu- 
tor would  then  'probably  have  elected  to  plead  or  demur. 
It  seems,  however,  that  the  juror  was  challenged  without 
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specifying  the  cause,  and  the  question  referred  to  the  Vacation  after 
court.  What  was  referred  to  the  court?  The  juror  was  igjg.  * 
examined  ;  there  was  no  dispute  about  facts.  When  that  v^^v*^/ 
happens  in  the  case  of  a  principal  challenge,  as  well  as  in  ^'Pf'^ 
that  for  favor,  (liers  are  appointed.  The  court  were  call- 
ed upon  to  pronounce  the  law  ;  to  decide  whether  the 
facts  made  out  a  principal  cause  of  challenge ;  or,  in  other 
words,  whether  they  were  sufficient  to  exclude  the  juror* 
I  admit,  if  the  facts  were  only  proper  to  be  submiited  to 
triers,  in  support  of  a  challenge  for  favor,  the  defendants 
are  concluded  by  the  decision  of  the  judge;  but  if,  per  ae, 
they  formed  a  principal  cause,  they  may  avail  themselves 
of  it  as  such.  A  demurrer  is  an  admission  of  the  fact,  sub- 
mitting the  law  arising  on  that  fact  to  the  court.  On  a  de- 
murrer to  a  challenge,  no  strict  technical  form  seems  to  be 
required.  Have  not  both  parties  conceded,  that  the  testi- 
mony of  the  juror  was  true?  and  have  they  not  called  on 
the  court  to  declare  the  law  arising  on  that  testimony  ? 
Will  it  be  denied  that  this  is  in  substance  a  demurrer  ?  or 
will  it  be  gravely  contended,  because  the  party  may 
not  have  said  in  terms,  he  demurred  to  the  challenge,  but 
submhted  to  the  court  whether  it  was  sufficient,  in  point 
of  law,  that,  therefore,  a  substantial  difference  exists  be- 
tween the  two  cases  ?  that  the  one  shall  be  entered  on 
the  record,  and  shall  be  subject  to*review,  while  the  oth- 
er is  final  and  conclusive  ?  I  cannot  persuade  myself,  that 
the  rights  of  any  party  are  held  by  such  a  tenure ;  and 
particularly  in  a  criminal  case,  where  there  is  no  remedy 
by  bill  of  exceptions.  I  am,  therefore,  of  opinion,  that  the 
judge  having  been  called  upon  to  decide  whether  the  chal- 
lenge was  valid  in  law,  it  is,  in  substance,  the  same  as  if 
the  party  had  demurred  in  express  terms.  If  viewed  in 
the  light  of  a  demurrer,  it  becomes  parcel  of  the  record, 
and  is  liable  to  be  removed  by  certiorari.  That  the  coun- 
sel for  the  defendants  considered  the  decision  on  the  chal- 
lenge as  subject  to  the  revision  of  a  superior  tribunal ; 
and  did  all  that  was  deemed  necessary  to  secure  that  right, 
is  apparent  from  the  fact  alleged  in  the  affidavit  of  Mr. 
JSbjfl,  who  says,   that  the  defendants'  counsel   requested 
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Vaeation  after  the  court  lo  take  down  the  testimony  as  to  the  competency 

^^isl^r^'  of  the  jurors^  in  order  to  give  the  parlies  the  benefit  of 

v«^»v^*N^     reviewing  the  decision  ;  and  (hat  the  presiding  judge,  upon 

Ex  parte     ^^ch  request,  read  over  the  notes  of  evidence,  and  corrected 

the  same  in  some  particulars,  on  the  suggestion  of  the  de* 

fendants'  counsel. 

It  is,  however,  contended,  that  this  case  falls  within 
that  part  of  the  doctrine  laid  down  hy  Chilly  and  Bacon^ 
where  it  is  said,  that  if  the  challenge  is  overruled  without 
demurrer,  on  being  debated,  the  objection  may  afterwards 
be  made  the  subject  of  a  bill  of  exceptions ;  and  as  no  bill 
was  taken,  the  decision  could  not  be  brought  before  the 
supreme  court,  unless  by  consent.  It  seems  to  me,  this 
rule  does  not  apply  in  criminal  cases.  Whether  the  coun- 
sel demurs  to  the  challenge,  or  merely  argues  that  it  is  not 
good  in  law,  creates  no  material  distinction.  If  the  dis- 
tinction  was  ever  entertained  in  the  English  courts,  it  must 
have  been  founded  on  a  belief  that  a  bill  of  exceptions 
would  lie.  But  if  it  be  a  conceded  point,  that  no  bill  of 
exceptions  will  lie,  I  think  it  goes  far  to  show  that  the  rule 
laid  down  is  not  applicable  to  criminal,  but  civil  cases.  I 
have  traced  the  doctrine  to  its  source,  by  examining  the 
cases  cited  by  Chilly.  They  are  to  be  found  in  Sinaner, 
101,  and  //u/.  24.  The  case  from  Skinner^  was  decided 
35  Cha.  2,  between  the  king  and  the  city  of  Worcester.  It 
was  an  information  in  the  nature  of  a  quo  warranlo*  The 
case  states,  that  the  counsel  for  the  city  of  Worcester  came 
with  their  bill  of  exceptions ;  they  challenged  the  array, 
because  the  venire  was  returned  as  by  both  the  coroners ; 
when,  in  truth,  but  one  of  them  returned  it.  They  like* 
wise  challenged  the  polls,  for  want  of  freehold,  which  was 
overruled.  No  question  was  raised,  whether  a  bill  of  ex« 
ceptions  would  lie.  Saunders,  chief  justice,  said,  if  the 
judge  overruled  the  challenge  upon  debate,  without  a  de- 
murrer, then  'tis  proper  for  a  bill  of  exceptions.  There 
are  several  answers  to  this  case.  It  was  not  strictly  a 
criminal  proceeding.  Informations  at  the  common  law, 
partook  of  the  nature  of  a  civil  remedy,  and,  in  modern 
times,  are  considered  as  a  civil  remedy  only.    It  tnust^  I 
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apprehend,  have  been  80  considered  by  the  court ;  other-  Vacation  after 
iviee,  a  bill  of  exceptions  would  not  have  been  suggested.         isib,      ' 
This   is  evident    from    the  fact,   that  prior  to  the   35ih  of    v^^v-^^ 
Charles  2,  the  judges  in  England  had  expressed  an  opinion    JF*  R*"^* 
on  this  point. 

In  the  case  of  sir  Henry  Vane^  reported  in  Kelingf  15, 
and  2  St.  Tri,  435,  450,  I,  14  Car.  2,  a  construction  is  giv- 
en to  the  statute  ;  and  il  was  held  by  all  the  judges,  that 
the  slat ue  of  fVestm,  2,  c.  31,  which  gives  the  bill  of  ex- 
ceptions, extends  only  to  civil  causes,  and  not  to  criminal. 
Keling  slates,  that  the  court  agreed,  the  words  of  the 
statute  are  plain  as  to  (his  point.  So  also,  1  Keb.  324, 
where  the  same  case  is  reported,  tlie  judges  observe,  a 
bill  of  exceptions  is  not  within  (he  statute,  or  ever  heard 
of,  the  statute  not  extending  to  any  indictment.  This  cdse 
having  been  decided  before  the  case  in  Skinner^  it  is  man- 
ifest the  court  had  no  reference  to  criminal  proceedings, 
when  speaking  of  a  bill  of  exceptions,  as  applicable  to  a 
challenge,  disposed  of  without  demurrer.  As  a  civil  rem- 
edy, it  may  undoubtedly  be  pursued,  if  there  is  no  demur- 
rer to  the  challenge  in  form  ;  but  even  then,  in  a  civil 
case,  its  necessity  may  well  be  questioned,  as  will  pres- 
ently be  shown.  The  case  then  leaves  the  principle  un- 
touched, that  where  the  judge  decides  the  law  on  a  prin- 
cipal challenge,  whether  arising  on  demurrer,  or  by  a  sub- 
mission of  the  question,  an  entry  is  made  on  the  record, 
which  may  be  reviewed. 

The  decision  in  Skinner,  upon  which  Chilly  and  Bacon 
rest,  is  an  authority  to  prove  there  is  a  remedy,  where  a 
good  cause  of  challenge  is  overruled.  It  is  an  admission 
of  this  principle.  The  public  prosecutor  cannot  be  com- 
pelled to  demur.  Shall  his  refusal  or  omission  deprive  the 
accused  of  a  right?  Can  the  right  depend  on  such  a  con- 
tingency 1  I  think  not.  In  accordance  with  this  view  of 
the  subject,  it  seems  to  me  the  case  of  Heskelh  v.  Brad* 
<focJk,  (S  Burrows,  1847,)  decided  on  a  writ  of  error,  pro- 
ceeded. The  record  states  that  the  defendant  challenged 
the  array,  to  which  the  plaintiff  demurred  ;  the  challenge 
vras  disallowed.    The  defendant  then,  ore  tenus^  in  open 
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Vacation  aOer  court,  challenged  the  polls,  because  the  jurors  were  citU 

1826.     '  ^^^^  ^^d  freemen   of  the   city  of  Chester.     The  challenge 

v^^^N^^^/     was  disallowed  ;  and  thereupon   the  issue  was   tried  and  a 

Ex  parte     yerdict  found  for  the  plaintiff.     The  court  of  kind's  bench 

vermilyoa.  ^ 

considered  the  validity  of  the  challenge,  and  passed  upon 
it,  as  parcel  of  the  record.  There  was  no  suggestion  by 
the  court  or  counsel,  that  the  challenge  to  the  polls  was 
improperly  brought  up.  The  challenge  to  the  polls  was 
not  demurred  to;  but  it  was  disallowed.  On  what  prin- 
ciple did  it  become  part  of  the  record?  Manifestly  be- 
cause the  decision  of  the  court  upon  it  was  substantially 
the  same,  as  if  a  demurrer  had  been  filed  in  form. 

In  3  Wood.  Lee,  347,  n.  (t),  the  form  of  the  record  in 
the  case  from  Burrows  is  given.  The  •  challenge  to  the 
polls  is  thus  entered  :  "And  hereupon  ihe  said  S.  B.  are 
teniLS^  in  open  court,  challengeth  the  polls,  because,  he 
says,  that  the  jurors  are  citizens  and  freemen  of  the  city 
of  Chester ;  which  said  challenge  by  the  court  here  is  dis- 
allowed." Professor  Woodeson  then  states,  that  the  chal- 
lenge ore  tenus  was  omitted  in  the  first  engrossment  of  the 
record  ;  that  the  defendant  alleged  diminution  ;  and  that 
it  was  then  inserted  by  rule.  This  case  sanctions  the  doc- 
trine contended  for  by  the  defendants'  counsel,  that  the 
challenge  may  be  removed  as  parcel  of  the  record^  provid- 
ed it  was  a  principal  cause  of  challenge. 

The  only  remaining  question  is,  whether  the  facts  stat- 
ed by  the  juror  constituted  a  principal  cause  of  challenge. 

It  will  not  be  denied,  that  every  man,  whether  in  a  civ- 
il or  criminal  case,  is  entitled  to  an  impartial  jury.  Though 
our  constitution  merely  preserves  the  trial  by  jury  invio- 
late  forever,  and  does  not,  in  express  terms  guarantee  an 
impartial  jury  ;  yet,  ex  vi  termini^  it  is  embraced  in  its 
provisions  :  as  much  so,  as  that  the  judges  shall  be  impar- 
tial men.  The  same  general  principle  is  adopted  by  the 
English  law.  The  only  question  is,  as  to  the  application 
of  that  principle.  Can  a  juror  be  impartial  or  indifferent 
to  the  question,  who,  from  a  knowledge  of  the  facts,  con- 
fesses that  he  has  made  up  his  mind  that  the  accused  are 
guilty  ?  It  is  a  fallacy  to  suppose  such  a  roan  stands  impar- 
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tial,  raerely  because  he  has  no  malice  or  ill  will  against  the  Vacation  after 
defendant.     This  doctrine,  however,  has  been  strenuously         ig^e.      ' 
urged  ;  and  cases  have  been  cited,  to  show  that  the  law  is     v^'n^-^^^ 
so  understood  in  England,  S\  ^^^ 

In  the  case  of  the  King  v.  Emonds  and  others,  (4  Bam. 
^  Jild.  470,)  chief  justice  Jlbbolt  observes,  thai  expressions 
used  by  a  juryntan,  are  not  a  cause  of  challenge,  unless 
(bey  are  to  be  referred  to  something  of  personal  ill  will 
towards  the  party  challenging.  He  relies  on  the  doc- 
trine laid  down  in  the  year  books,  7  Hen*  6,foL  25,  where 
Babington^  justice,  says,  **  if  the  juror  has  said  he  will 
pass  with  the  one  parly,  for  the  knowledge  thai  he  has 
of  the  matter,  and  of  the  truth,  he  is  indifferent;  but  if 
be  has  said  so  for  any  affection  of  the  party,  he  is  favora- 
ble.'' Hawkinsy  B.  2,  ch.  43,  8.  28,  is  also  referred  to. 
He  observe?,  *'  that  it  bath  been  allowed  a  good  cause  of 
challenge,  that  the  juror  hath  declared  his  opinion  before 
hand,  that  the  party  is  guilty,  or  will  be  hanged,  or  the 
like."  Hawkins  adds,  "yet  it  hath  been  adjudged  that 
if  il  shall  appear  that  the  juror  made  such  declaration  from 
his  knowledge  of  the  cause,  and  not  out  of  any  ill  will  to 
the  party,  it  is  no  cause  of  challenge."  The  opinion  of 
the  court  of  king's  bench,  in  Barn,  and  Aid.  resls  on  these 
ancient  auihorities ;  it  does  not  profess  to  consider  the 
soundness  of  the  doctrine  advanced.  Now,  admitting  the 
law  had  been  so  applied  at  an  early  day,  when  the  prisoner 
did  not  possess  even  the  right  of  producing  testimony ; 
I  apprehend  that  after  the  lapse  of  centuries,  when  the 
rights  of  parties  are  better  understood,  and  have  been 
more  accurately  defined,  it  would  not  be  presumption  to 
inquire  whether  the  common  law  relating  to  the  right  of 
challenge,  had  not  in  this  instance  been  misapplied ;  or 
whether  it  was  consistent  with  the  law  as  laid  down  by 
lord  Cokcy  who  says,  "  the  rule  of  law  is,  that  the  juror 
must  stand  indiflerent  as  he  stands  unsworn."  {Co.  Lilt. 
155,  5.)  It  seems  to  be  admitted  in  some  of  the  old 
cases,  that  an  opinion  formed  and  expressed,  is  good  cause 
of  challenge.  Upon  what  is  this  founded  ?  On  the  suppo- 
lition  that  it  creates  a  bias.     All  experience  goes  to  prove 
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1826.        pleasure  get  rid  of  preconceived  opinioDs.     The  queaCion 
^-^"^'^^^      is  not  how  great  is  the  bias,  but  does  any  e^isl  ?  The  least 
Verimryea.    *^  sufficient  to  exclude.     Can  the  source   from  whence  it 
is  derived  be  material  1     As  to  the  accused,  it  is  the  same 
thing,    whether   the    bias  proceeds   from    a   preconceived 
opinion,  or  malice  and   ill  will.     Be  it  either,  he  is  equally 
affected.     Why   then   superadd   the   necessity  of  proving 
malice  or  ill  will  ?     Without  it,  the  parties  do  not  contend 
on  equal   ground  ;  by  requiring  it  to  be  proved,  in  order  to 
exclude  the  juror,  it  only  shows  the  disparity  to  be  great- 
er.    If  the  question  were   entirely  novel,   I  should    think 
our  courts  would  incline  to   take  a  diCTerent  view  of  it. 
But  it  has  occurred   here,   and   has  been   well   consider* 
ed.     The  supreme  court  decided   in   the   case  of    Blake 
V.   Milhpaugh^   (I    John.   316,)    it    was   good    cause    of 
challenge  to  a  juror,  that  he  had  previously  given  bis  opin* 
ion  on  the  question  in  controversy   between  the  parties. 
The   case   of    Durell  v.  Mosher^    (8  Johiu   445,)  is  not 
contradictory.     There,  the  juror  said,  if  the  reports  of  the 
neighbors  were  correct,  the  defendant  was  wrong,  and  the 
plaintiff  was  right.     No  definite  opinion  was  expressed  or 
formed.     The  court  so  adjudged ;  and  observed  that  the 
declaration  was  hypothetical.     It  is  no  more  than  saying, 
if  the  defendant   has  done  an  illegal   act,  let  him  answer 
for  it ;  which  is  no  evidence  of  partiality.     In  the  case  of 
Pringle  v.  //u^e,  (1    Ccwen^  432,)  a  juror  was  challenged 
for    having    expressed    an  opinion   against  the   plaintiff. 
It  was  held   that  this  was  a  principal  cause  of  challenge, 
and  should  be  tried   by  the  court ;  and  that  the  juror  chal- 
lenged, might  be  called  as  a  witness.     In  the  sase  of  Cok' 
man  v.   Hagerman^    the   same   principle   was  adopted   by 
the  supreme  court.     The  late  chief  justice  Spencer  has 
furnished  me  with  a  manuscript  opinion  of  bis^  in   that 
cause.     It  was  an  action  for  an  assault  and  battery  of  an 
aggravated  character.     The  verdict  was  for  $4,000  dama- 
ges.    The  grounds  of  the  motion  were,    that   Grahamf 
one  of  the  jury,  had  made  use  of  language,  indicating  an 
opinion  that  the  defendant  ought  to  be  ezeroplarily  pnnish- 


▼enmtTMu 


CASE  BEFORE  WOODWORTH,  J.  566 

ed.     It  appeared   that  Gr<Uiam  wat  wholly  unacquainted  JJj"**"**  *^^ 
with  the  parties  until  after  the  trial;  and  that  the  opinions        me.     ' 
expressed  by  him  were  founded  on  newspaper  publications,    v^^v'^w^ 
He  swore   that  he  had  no  bias  against,  or  partiality  for  ei-    viJSiUl 
tber  of  the   parties,  and   personally  knew  nothing  of   the 
assault  and  battery  complained  of :    yet  the  court  unani- 
mously awarded  a  new  trial,  on  the    ground    that  Graham 
did  not  stand  indifferent,  ^n  consequence  of  the  opinions  he 
had  expressed.     In  the  manuscript  opinion   referred  to,  the 
late  chief  justice  stated  the  principles  adopted  by  him,  on 
the   then   recent   trial  of    Van  •Shtyne^  for   the   murder  of 
HuddU$i<m€.     It  was  thus:  if  a  person  had  formed  or  ex- 
pressed an  opinion  for  or  against  the  prisoner,  on  a  knowl- 
edge of  any  of  the  facts  attending  the  murder,  or  from  in- 
formation of  those  acquainted  with  the  facts,  he  considered 
it  good  cause  of  challenge  ;  but  if  the  opinions  of  the  ju- 
rors were  formed  on  mere  rumors  and    report,   he  decided 
that  such  opinions  did   not  disqualify  the  jurors ;  and,  as  I 
understood,  the  opinion  delivered  on  that  solemn  occasion, 
met  the  decided  approbation  of  the  supreme  court. 

The  principle  upon  which  these  cases  were  decided,  is, 
that  an  opinion  formed  and  expressed  by  a  juror,  is  of  it- 
self evidence  that  he  does  not  stand  indifferent  betwen  the 
parties.  I  do  not  perceive  how  the  case  before  me  can  be 
distinguished.  On  the  trial  of  Fries  for  treason,  before 
Judge  Iredell,  on  an  application  for  a  new  trial,  one  ques- 
tion was  as  to  the  competency  of  a  juror  who  had  ex- 
pressed himself  in  strong  terms  as  to  the  prisoner's  guilt. 
That  learned  judge  put  the  question  on  this  ground  :  that 
when  a  predetermined  opinion  is  formed,  from  whatever 
motives,  it  creates  an  improper  bias,  extremely  difficult  to 
get  rid  of;  and  may  influence  an  honest  man  unwarily  to 
give  a  wrong  verdict :  that  he  becomes  less  able  to  dis- 
criminate facts.  The  reasoning  of  chief  justice  Marshall, 
on  the  trial  of  Col.  Burr,  vol.  i,  p.  370,  419,  is  directly  in 
point.  He  has  shown  in  the  most  satisfactory  manner, 
that  a  juror  who  has  given  his  opinion,  cannot  be  consider- 
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18S6.  opinions  m  a  juror,  is  to  obstruct  the  impartial  administra- 
v^^v^w/  lion  of  justice.  He  asks,  why  a  distant  relative,  or  he 
v^J^lUl.  ^^^  ^^^  prejudices,  cannot  serve  on  a  jury  1  Because  he 
is  presumed  to  have  a  bias.  He  may  declare  that,  not- 
withstanding, he  is  determined  to  listen  lo  the  evidence, 
and  be  governed  by  it ;  but  the  law  will  not  trust  him. 
The  chief  justice  observes,  *'  Is  there  less  reason  to  sufpect 
him  who  has  prejudged  the  case,  and  deliberately  formed 
and  delivered  an  opinion  upon  it?  The  law  suspects,  and 
not  without  reason,  that  he  will  listen  with  more  favor  to 
that  testimony  which  confirins,  than  to  that  which  would 
change  his  opinion,  it  is  not  to  be  expected  that  he  will 
weigh  evidence  or  argument,  as  fairly  as  a  man  whose 
judgment  is  not  made  up  in  the  case."  These  enlightened 
views  place  the  question  upon  the  true  ground ;  not  whe- 
ther the  juror  feels  resentment  or  ill  will ;  but  whether  for 
any  cause,  he  has  a  bias  on  his  mind  that  may  disqualify 
him  from  deciding  with  strict  impartiality.  I  entirely  con- 
cur in  the  reasoning  of  that  case,  as  containing  a  luminous 
exposition  of  the  ground  upou  which  the  rule  is  founded. 

The  result  of  my  opinion  is,  that  enough  has  been 
shown  to  render  the  decision  in  the  court  below  questiona- 
ble; that  the  challenge  forms  a  part  of  the  record;  and 
that  the  defendants  are  entitled  to  the  allowance  of  a  cer- 
tiorari. 

Certiorari  granted. 
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Mters  against  Foster. 

On  error  from  the  C.  P.  of  Schenectady  county,  where  Tht  canal 
the  cause  came  by  appeal  from  the  justices'  court  of  the  S|!I'"no  right 
clly  of  Schenectady.  to  lery  a  toU 

MyerSf  a  collector  on  the   Erie  canal,  sued   Foster  for  ^^g  onT*'^ 
f  85,  the  penalty  given   by  the  17ih  section  of  the  act  for  fH!^^^^ 
the  maintenance  and  protection  of  the  Erie  and  Champlain  naU,    within 
canals,  {sees*  4S,  ch.  202.)     This  section  requires  that  every  ^j"  ch!*ixS!s\ 
boatman,  or  person  having  charge  of  property  moving  on  17  &  so. 
on  the  canal,  shall  give  to  the  collector,  &c.  a  just  account  waa^amandad 
or  bill  of  lading,  &c.  signed   by  the  person,  &c.  conveying  «ncl  aztandad 
such  property,  &c.  containing  a  statement  of  the  weight  of  thi^tata  of 
all  property  on    which  toll  is  charged  by  the  ton,  &c.  and  '^P^      J^ 
the  number  and  feet  of  other  articles,  &c.  a  statement  of  nota  (a)  at  tha 
the  place  from  which  the  property  is   brought,  and  where  '"^ 
the  same  is  intended  to  be   landed,  &c. ;  and  on  default  in   A  panal  aut- 
any  of  these  particulars,  that  the  boatman,  &c.  shall  forfeit  e^oandMl    br 
and  pay  the  penalty  of  $25.     The  20th  section  authorizes  «n    <^^1[*||^ 
the  canal  commissioners  to  establish  the  rates  of  toll  to  be 
paid  on  all   articles  conveyed,  &c.  and  to  erect  toll  houses 
and  weighing  scales.     The  2Sd  section  gives  an  action  for 
all  penalties  to  the  collector,  &c. 

Faster^  the  defendant,  being  master  of  a  freight  boat, 
cleared  from  Mbatiy,  with  property  and  four  passengers^ 
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ALBAifT,  having  paid  toll  for  (he  property,  as  established  under  the 
Feb.  1827.  ^Qih  seciioD.  He  afterwards  took  in  one  and  an  half  pas- 
M  ers  singers  at  West  Tray;  and  at  Scheneclady^  offered  to 
▼•  clear  the  passengers,  with  3  1-2  more  passengers  taken  on 

board  at  the  latter  place,  (making  in  all,  the  number  of  8^) 
to  a  place  about  5  miles  above  the  city,  which  was  done, 
the  defendant  furnishing  a  bill  of  lading  accordingly. 
6  1-2  of  the  passengers  were  discovered  by  agents,  (whom 
the  plaintiff  had  employed  to  watch,)  continuing  their  pas- 
sage on  the  boat  about  ten  miles  avove  Schenectady  ;  and 
it  was  for  the  falsity  of  the  bill  of  lading,  in  this  respect, 
that  the  action  was  brought. 

On  these  facts  being  proved  in  the  C.  P.  the  plaintiff 
rested  ;  and  the  defendant  moved  for  a  nonsuit,  on  the 
grour^d  that  no  toll  could  be  assessed  on  passengers,  by 
the  canal  commissioners ;  passengers  not  being  property^ 
to  which  alone  the  act  extended ;  and  that  no  assessment 
on  passengers  was  proved. 

The  plaintiff  then  offered  in  evidence,  an  establishment 
of  toll,  on  passengers  over  12  years  of  age  by  number,  and 
under  that  ago  by  weight,  to  be  estimated  at  75lb8.  eaeh ; 
signed  by  Stephen  Fan  Rensselaer^  Samuel  Young,  Hemy 
Seymour  and  JVm.  C.  Bouck,  the  canal  commissioners^  who 
claimed  in  making  the  assessment,  to  act  under  the  SOtfa 
section. 

This  evidence  was  rejected  by  the  C.  P.  who  nonsnit- 
ed  the  plaiutiff.  He  excepted  ;  and  brought  error  to  this 
court  on  the  bill  of  exceptions. 

JV*.  F.  Beckf  for  the  plaintiff  in  error,  conceded  that  pas- 
sengers were  not  mentioned  specifically  by  the  act  as  a 
subject  of  toll ;  but  he  contended  that  the  intent  and  ob. 
ject  of  the  legislature  was  to  levy  a  compensation  upon  ev- 
ery person,  as  w*ell  as  upon  all  property  transported  upon 
the  canal.  Though  persons  are  not  within  the  terms^  tbey 
are  certainly  within  the  reason  and  equity  of  the  act — 
The  transportation  of  passengers  occasions  the  same  injury 
to  the  canal,  and  works  the  same  benefit  and  profit  to  indi* 
viduals  as  the  transportation  of  property. 
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A.  C.  Paige^  contra,  was  slopped  by  the  court.  Ai^BAifr, 

Feb.  ]8i7. 

Say  AGE,  Ch.  Justice.  The  only  question  seems  to  be, 
whether  passengers  are  property*  No  mention  it  made 
of  persons^  and  there  in  not  a  word  in  the  act  from  which 
we  can  infer  that  the  legislature  intended  to  make  them 
the  subject  of  toll.  The  law  will  not  extend  a  penal  stat- 
ute by  equitable  construction. 

Sutherland,  J.  It  is  impossible  that  this  law  could 
contemplate  passengers  as  the  subject  of  toll.  There  is 
nothing  either  in  the  sense  of  the  words  used,  or  in  the 
context,  to  warrant  the  construction  contended  for.  It 
would  be  extending  a  penal  statute  beyond  what  was  ever 
heard  or  thought  of  before. 

WooDWORTH,  J.  The  judgment  must  be  affirmed.  This 
is  a  plain  casus  omissus  in  the  act.  The  equitable  con- 
struction contended  for  would  be  most  extravagant ;  and 
is  tolerated  by  no  rule.  It  would  be  a  total  departure  from 
the  obvious  meaning  of  the  legislature. 

Judgment  affirmed.(a) 

(a)  By  the  aet  pasted  Jdjnril  IS,  1827,  amendatory  to  the  one  in  question, 
the  right  is  giren  to  tax  per$ons  as  well  as  property,  passing  on  the  canal. 


Root  against  King  and  another. 

The  defendants  having  made  a  case  upon  which  to  Countel  hare 
move  for  a  new  trial,  and  the  plaintiflf  having  proposed  heaiS  on  •eu 
amendments,  in  which  he  did  not  object  to  the  charge  of  *]»"«*  ?^**^ 
the  circuit  judge  as  set  forth  in  the  case  made  ;  both  the     A  judge  hu 


ht  to  < 


cor- 
rgo 


draft  of  the  case  and  amendments  were  sent  to  the  judge  J^^i^eba^L 
by  the   defendant  for  the  purpose  of  being  settled.     The  atpreeentedly 
judge  proceeded  to  settle  the  case  accordingly.     He  struck  thoui^tbepf!]^ 
out  the  charge  as  inserted  by  the  defendant,  and  substitut-  ^'•VJ*^*^!^ 
ed  one  according  to  his  own  notes  and  recollection  ;  and  ^^^ 
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ALBANY,     inai)e  correclions  in  the  facts  of  the   case,  without  regard- 
Fob^  1M7.     ji^g  j|jg  jjj^^^  jj^jjj   piji^.^  1^^  which  the  defendant's  attorney 

had  noticed  the  case  for  settlement ;  and  without  either 
party  being  present.  The  judge  certi6ed  to  this  court  that 
it  was  his  practice  to  settle  cases  without  the  counsel  of 
the  parties  being  present  ;  and  that  he  substituted  a  new 
charge  in  this  case,  because  the  one  inserted  by  the  de- 
fendants was  unnecessarily  prolix,  and  materialy  incorrect. 

A  motion  was  now  made  to  refer  the  case  to  the  judge 
for  review. 

J.  Blunt  and  J.  Duer^  for  the  plaintiff* 
/.  Sudam  and  E.  fVUliams^  contra. 

Savage,  Ch.  J.  Whatever  course  the  parties  may  take 
in  fixing  on  a  judge's  charge,  to  be  inserted  in  a  case,  it  is 
the  right  of  the  judge  to  see  that  it  is  correct.  Neither 
the  parties  nor  their  counsel  have  a  right,  at  their  pleas- 
ure, to  make  out  such  a  charge  as  will  appear  absurd  or 
ridiculous.  All  they  can  require  is,  that  the  opinions  ex- 
pressed to  the  jury  be  substantially  presented.  But  we 
think  the  judge  erred  in  deciding  that  counsel  should  not 
be  heard  before  him  in  relation  to  settling  the  case  ;  and 
on  this  ground  the  motion  must  be  granted. 

Sutherland,  J.  The  charge  is  always  subject  to  the 
correction  of  the  judge,  though  the  parties  may  agree  up- 
on it. 

WooDWORTii,  J.  The  correction  may  be  made  at  any 
tinie  ;  and  w*e  would  even  stop  an  argument  on  the  certif- 
icate of  the  circuit  judge  that  his  charge  had  been  pervert- 
ed.  His  charge  need  not  be  inserted  m  hose  verba.  The 
material  parts  alone  are  necessary.  He  should  put  into 
the  case  the  substance  of  his  opinion  as  expreved  upon  the 
law  and  the  fact. 

Motion  granted. 
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A  LB  ANT, 

In  the   matter  of  application  of  The  Mayor,    &c.  op    ^^^1^^ 
THE  ciTT  OF  New-York,  relative  to  extending  and  Matter  of  the 
opening  Third  Street.  Mayor,  fcc.  of 

^ew»  X  orjK* 

The  report  of  the  commissioners  of  estimate  and  assess-    After  confir- 

I  .  i.  1  I      1         /»  mation  of  the 

ment,  m  this  mailer,  was  connrmed  at  the  last  August  term  commissionert 
without  opposition,  owing  to  certain   papers  sent   by  Mr,  o^wi*"™***'"*** 

aasessuie  Ilia 

Simmons  to  oppose,  not  arriving  in  season.  Since  that  under  the stat- 
time,  Simmons  complaining  to  the  corporation  ihnt  his  prop-  Jjjj*  ^\  iVs) 
erty  had  been  assessed  too  high,  they  resolved,  that  if  the  there  being  no 
supreme  court  should  be  of  opinion  that  the  assessment  iu7pri^'  ^ihe 
could  be  waived  by  the  assent  of  the  corporation,  without  coun^iH  not 
impairing  the  validity  of  the  proceedings,  the  counsel  of  the  ter,  so  that  the 
corporation  should  waive  the  assessment,  so  as  to  permit  "'"JJ "JV ** 
Simmons  to  be  heard  at  this  term.  to  the  wrongs 

ful  asseetment 
of  an  indiTidu- 

P.   W.  Radcliff  for   Simmons^   now   moved    that   he  be  al,  eren  with 
heard  ;  and  he  cited  Matter  of  Dover  street,  (1  Cowen,  74.)    |Jj^^J^ 

tion. 

JIf.  Ulshoeffer.  contra,  said  the  confirmation  was  conclu-    Theeupreme 
•*'     *  '  cdurt  act,  nn- 

sive  and  could  not  be  recalled  ;  and  he  cited  20  John,  269 ;  dertheatatate, 
7  id.  641  ;  6  id.    1 ;    11  East,   194;  7  id.  307;  1  Caines'  ??    J^™^ 

'  '  '  '  '  eionert;     not 

Rep.  510;  2  Dall.  409;  6  John.  Ch.  Rep.  49 ;  2  J2.  L.  u  •  eourt; 
414  ;  Jlct  of  ^prU  20,  1818,  sess.  41,  ch.  210;  Sess.  42,  ch.  SSwwg"Sj 

202,  §    1.  confirmed  iair* 

He  said  the  proceedings  can  now  be  reviewed  only  on  teas   all    the 

*  •         •        • 

certiorari,  upon  the  allegation  that  they  do  not  conform  to  P*"»«"  >"  *"J" 
the  statute.     (20  John.  430.     1  John.   Ch.   Rep.  18.     7    ""  ^ 
Wheal.  218.     4  John.  Ch.  Rep.  352.) 

The  matter  of  Dover  street,  cited  against  us  from  1  Cow* 
en,  was  before  confirmation. 

Radcl'fff  in  reply,  urged  the  hardship  of  the  rule  laid 
down  by  some  of  the  cases,  which  often  subjected  individ- 
uals to  great  losses ;  and  relied  on  the  consent  of  the  cor- 
poration. 

Savage,  Ch.  J.  The  hardship  of  these  corporation  cas- 
es is  a  very  common  topic  of  remark  when  their  proceed- 
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ALBANT, 

Ftb.  1897. 


Tbe  P«opl« 
Schuyler. 


ings  come  before  us  ;  but  we  have  no  power  to  give  relief. 
The  remedy  lies  wiih  the  legislature.  We  act  as  commis- 
sioners under  a  slaiute,  declaring  what  we  have  once  done 
to  be  conclusive.  (2  R,  L.  413.)  Vested  rights  are  ac- 
quired by  third  persons  in  virtue  of  what  we  do  ;  and  the 
plain  import  of  the  statute  and  the  cases  cited  is,  that  the 
report  being  once  confirmed,  becomes  irrevocable,  unless 
it  be  voluntarily  waived  by  all  parties  concerned.  We  do 
not  act  as  a  court  in  these  matters ;  but  as  commissioners 
appointed  by  (he  legislature  ;  and  such  proceedings  have 
been  very  aptly  compared  by  the  cases,  to  those  of  a  com- 
missioner or  court  of  common  pleas,  under  the  insolvent 
act.  (20  John,  272-3.  7  John.  546-7.)  The  consent  of 
the  corporation  is  nothing,  unless  it  be  accompanied  with 
that  of  all  the  parties  in  interest.  The  corporation  must 
collect  the  money  assessed,  and  pay  it  over  according  to 
the  statute.  The  case  of  Dover  street  is  pressed  upon  us  ; 
but  that  was  before  confirmation,  and  was  a  case  of  sur- 
prise. If  not,  the  former  cases  were  against  it ;  and  we 
would  take  it  back. 

SuTHERLAiiD,  J.  In  this  case,  the  court  have  acted  on 
the  merits.  It  is  not  a  case  of  irregularity,  surprise  or  de- 
fAult. 

Per  Mam  curianiy 

Motion  denied. 


It  it  felony 
Ibr  A  man  who 
elop«a  with 
another**  wife, 
to  take  hia 
gooda,  though 
with  the  oon- 
aent,  and  at 
the  ■olicitatien 
of  the  wife. 


The  People  against  Schutler. 

The  defendant  was  imprisoned  for,  and  convicted  of 
grand  larceny  in  stealing  the  goods  of  L.  at  the  oyer  and 
terminer  for  Schoharie  county,  October  2Sd^  1826.  The 
cause  came  here  on  a  certiorari,  accompanied  with  a  case* 

The  evidence  in  the  court  below  was,  that  the  prisoner 
eloped  with  L.*8  wife  in  the  night,  carrying  away  with  him 
certain  household  furniture  or  goods  of  L.  secretly  and 
unknown  to  L.  The  prisoner  and  L**$  wife  btving  agreed 
to  elope  with  an  inteatioa  ihet  ahe  ahoiiM  Hve  with  him 
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his  wife,  she  told  him  of  her  intention  to  take  the  furni- 
ture. He  at  first  declined  taking  any  thing  ^beside  her 
wearing  apparel;  and  said  he  would  have  nothing  to  do 
with  the  goods  ;  but  at  her  request,  she  saying  the  goods 
were  her  own,  he  assisted  in  placing  them  in  a  waggon 
when  they  started  ;  and  also  assisted  in  carrying  some  of 
them  out  of  the  house.  They  afterwards  lived  together 
as  man  and  wife  in  the  state  of  J^Tew  Jersey.  The  goods 
were  taken,  with  the  intention  of  converting  them  to  the 
use  of  the  prisoner  and  L.'s  wife;  were  under  their  joint 
control  while  they  lived  together ;  and  afterwards,  up  to 
the  time  of  the  trial,  under  the  control  of  the  wife  at  her 
father's. 


ALBAN7, 

Feb.  1887. 

The  People 

T. 

Schuyler. 


H*  HwmUo%  for  the  prisoner,  s^id  this  taking  was  clear- 
ly no  felony  in  the  wife ;  and  therefore  it  could  not  be  so 
in  the  prisoner.  This  is  so  laid  down  by  Hale;  and  he  is 
pretty  uniformly  followed  by  every  subsequent  writer  on 
criminal  law.  (1  Hal.  P.  C.  514.  1  Hawk.  B.  1,  ch.  33, 
#.19.  2  East's  Cr.  L.  558,  s.  8.  2  Chit.  C.  L.  935. 
HaniswCs  case,  1  Leach's  Cr.  Cas.  47.  DutU.  .Y*.  Y.  Jus- 
tke^  285.  Com.  Dig.  Justices^  (O.  6.)  Show.  Rep.  52, 
Shower,  org.  1  Russ.  on  Crimes,  26,  7.  2  id.  1130.)  The 
wife  is  treated  by  these  authorities,  as  having  an  interest 
in  the  goods;  and  it  will  be  seen  by  them  that  the  statute 
West.  2,  c.  34,  was  deemed  necessary  to  make  the  taking 
of  goods  with  the  wife  against  her  will,  felony. 


TakoU,  (attorney  general,)  contra.  Hale  is  the  founda- 
tion of  the  doctrine  contended  for;  and  the  other  writers 
profess  to  do  no  more  than  follow  him.  He  relies  on  13 
^ss.  6j  which  relates  to  a  prosecution  on  the  statute  of 
Weslm*  2,  c.  34,  for  stealing  wife  and  goods.  It  could 
never  be,  that  the  mere  fact  of  taking  the  wife  with  the 
goods,  should  mitigate  the  taking  of  the  latter  to  a  tres- 
pass. The  crime  is  aggravated.  The  statute  was  evident- 
ly intended  of  those  cases  only,  which  were  not  felony  at 
the  common  law.     It  referred  to  the  taking  of  the  wife 

and  goods,  and  made  both  a  single  felony,  which  might  be 
Vol.  VI.  73 
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4tBAKr,     charged  as  such  ;  and  then  ihe  statute  was  referred  to  in 
Fb^.  18S7.     j(^^  indictment.    Stealing  the   goods  was  felony   at  the 
-.    P   di      common  law*     The  statute  created  a  new  felony  of  which 
T.  the  ravishment  was  an  ingredient.     (2  Inst.  434.)     This 

"^  '  will  also  be  seen  by  referring  to  ihe  book  ciied  by  Coke  and 
Hak.  The  place  is  a  note  to  13  «/9ss.  5,  instead  of  being 
i,  as  it  is  usually  cited.  Br.  Corone^  pL  77,  gives  the 
same  authority  at  length  ;  but  neither  he  nor  Coke  draw 
any  inference  from  it  against  the  taking  of  the  goods  be- 
ing in  itself  a  felony.  Harrison^s  case^  (1  Leach^  41,)  was 
where  the  wife  had  the  exclusive  possession  of  the  goods 
by  the  consent  of  the  husband. 

But  a  note  to  Hale  gives  the  doctrine  of  Dalton  on  this 
subject,  which  is  in  point  for  the  prosecution;  and  Russell 
on  Crimes,  27,  cited  on  the  other  side,  follows  JDoAan,  and 
pronounces  his  opinion  a  good  one. 

Curia,  per  Savage,  Ch.  J.  The  prisoner  took  the 
goods  secretly  ;  and  no  doubt  with  an  intention  to  convert 
them  to  his  own  use ;  but  this  was  done  by  the  consent 
ud  at  the  solicitation  of  the  wife,  who  bad  agreed  to 
elope  and  live  with  him  in  adultery.  This  is  urged  as 
reducing  the  oflence  to  a  trespass.  So  far  as  the  queslioi 
depends  upon  authority,  we  are  left  to  the  conflicting'  opin* 
ions  of  commentators,  without  any  adjudged  case  in  point. 
The  statute  of  fVestm,  13  Ed.  1,  c.  34,  is  relied  on,  which 
enacts  thus  :  **  And  of  women  carried  hwnj  with  the  goods 
of  their  husbands,  the  king  shall  have  the  suit  for  the 
goods  so  taken  away."  This  may  mean  an  abduction 
with  the  consent,  or  against  the  will  of  the  wife.  If  it  be 
the  latter,  it  strikes  ono  as  singular  that  such  a  circum- 
stance should  reduce  an  act,  which  would  otherwise  be  a 
felony  at  the  common  law,  to  a  mere  trespass ;  and  that  a 
statute  should  be  necessary  to  restore  it  to  its  proper  rank 
in  the  scale  of  crime.  It  is  certainly  more  consisient  with 
our  present  ideas  on  ibis  subject^  to  suppose  the  statute 
an  alSSrmance  of  the  common  law.  Hide  and  other  writers 
do  not  assert  with  any  degree  of  confidence,  that  the 
consent   of   the    wife,  that    the    adtilterer    with     whom 
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she  elopes  should  take  the  busband's  goods,  will  reduce  AU 
ibe  crime  lo  a  ireapaga.  Hale  puts  the  case  hy  a  temble, 
Knd  ia  followed  by  some  others.  The  idea  mny  have  tIh 
grown  out  of  a  suppoaed  interest  which  the  wife  has  in 
her  husband's  goods  ;  for  it  is  said  in  some  books,  he  en- 
dowB  her  at  the  marriage  with  all  his  worldly  goods. 
(Ami.  on  Crima,  S6,  7.)  Bui  I  believe  it  ia  now  uni- 
Tetaally  received  as  law,  thai  ahe  can  «zerci>e  no  control 
over  his  goods  except  as  hia  agent;  and  not  in  her  own 
right.  The  husband  may  sell  the  goods  or  give  Ibem 
•way,  oT  bequeath  ihent.  Her  inteieal  is  no  more  than 
that  of  a  child.  In  both  cases  it  is  a  mere  expectancy; 
■nd  in  moat  casea,  the  delivery  to  a  atranger  by  either 
would  protect  him  from  a  proaecution  for  felony.  He  haa 
reason  to  presume  the  consent  of  the  parent  or  husband  ; 
and  acts  in  good  faith.  On  this  principle,  he  would  be  a 
mere  trespasser,  though  consent  should  happen  lo  be 
wanting.  We  are  happy  to  find  that  thia  is  so  upon  au- 
thority. In  Dallon"!  Country  JmtUe,  eh.  157,  p.  504, 
Velum's  ed.  it  is  said,  "so  if  a  man  takaa  another  man'a 
wife,  with  herhusband'a  goods  against  the  huaband's  will, 
thia  also  is  a  felony  ;"  and  again,  "if  a  married  woman 
shall  deliver  to  her  adulterer  her  husband's  goods,  thia  is 
B  felony  in  the  adulterer."  In  a  note  to  1  Hal.  J*.  C> 
514,  the  reason  mentioned  is,  that "  in  such  case  no  con- 
•ent  of  the  huaband  can  be  presumed."  Rtutell  approvea 
of  this  doctrine,  and  the  reason  on  which  it  is  founded. 
{Run.  on  Crima,  37.)  Here  the  adulterer  did  more  than 
merely  receive  stolen  goods  from  the  wife.  He  assiaied  ia 
stealing  (hem,  carrying  some  of  ihem  out  of  the  house. 
He  had  no  reason  to  presume  the  husband's  consent  lo 
sucb  a  taking  ;  and  is  plainly  guilty  of  felony. 

The  court  sentenced  the  prisoner  to  3  years  iniprison- 
menl  ia  the  state  prison  at  the  city  of  AVie-yorJc,  at  hard 
labor. 

Rule  accordingly. 
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ALBANY, 

Feb.  1827. 

Wilcox 

^-    ,  Wilcox  against  Howland. 

Copies     of      N.  p.  Tallmadge  moved,  in  behalf  of  the  defendant,  for 

affi'laviu  fora  ^  """^^  ^®  enter  a  suggestion  on  ihe  record,  entitling  him  to 
motion,  must  judgment  for  treble  costs,  on  a  verdict  in  his  favor.  The 
same  lenii^th  of  motion  was  founded  on  several  affidavits,  copies  of  which, 

time  before  the  ^ii|^  ^  notice  of  the  motion,  had  been  served  on  the  plain- 
day  menuoned  ,        ^        1  11^ 
in  the  notice  of  tifrs   allomey  more  than  four  days  previous  to  the  day  for 

motion,  as  IS  ^hj^,fj  ^^^  motion  was  noticed.     This  was  the  first  day  of 

necessary    for  ^ 

the  service  of  term.  Afterwards,  and  but  two  days  before  term,  the  copy 
prmcfpai  affit  ®^  ^  supplemental  affidavit  was  served  on  the  plaintiff's  at- 
davits  torne\',  with   notice  that  it  would  be  read  as  an  additional 

An  excuse  for  t    r         i  ii  ^i-*. 

not  obtaining  ground  for  the  motion  ;  and  the  affidavit  of  serving  the 
affidariu    for  supplemental   affidavit  stated  an  excuse  for  not  makinfif  an 

amotion,     till       '^•^  © 

it  is  too  late  for  efirlier  service. 

noticing      the 
motion  for  the 

first    day  of      T.  J.  Oakley^  contra,  objected  that  the  supplemental  af- 

term, will  war-  /••      -^  •  i        .  •  , 

rant  a  notice  "^^^it  could  not  be  read. 

for    a    subse- 
quent  day  in 

term;  but  not      CuHa*    The  supplemental  affidavit  cannot  be  received. 

a  short  noUcp.  ^fie  excuse  would  have  warranted  a  notice  of  the  motion 
for  a  subsequent  day  in  term,  but  not  a  short  notice.  Cop- 
ies of  all  supplemental  affidavits  must  be  served  the  same 
length  of  time  before  the  day  for  which  the  motion  ta  no- 
ticed,  as  is  necessary  for  the  service  of  the  copies  of  the 
principal  affidavits.  The  defendant's  counsel  may  with- 
draw his  papers  and  renew  the  motion  at  the  next  term. 

Papers  withdrawn. 
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ALBANT, 

Feb.  1837. 


Hooker  against  Rogers. 

Case  for  publishing  a  libel.  Al  the  lasl  Washington  .  A  circuit 
circuit,  (JWv.  14/A,)  the  defendant  moved  to  put  off  this  put^a cause, 
cause,  on  his  affidavit  that  J.  L.   Thurman  was  a  material  **1^^**?  "?"*^ 

amdavit  of  the 

witness  for  him,  without  whose  testimony  he  could  not  defendant,  of 
safely  proceed  to  trial,  as  he  was  advised  by  counsel  and  Jf*m^^°|*^i^ 
verily  believed  :  that  on  the  Wth  of  November,  he  went  to  nets, aicat the 
the  house  of  Thurman  for  the  purpose  of  subpoenaing  him  ;  fJ^whidTthe 
but  found  hiro  confined  to  his  bed  by  sickness,  and  unable  trial  is  noti- 
to  attend  court.  The  affidavit  stated  the  same  thing  as  to  there  be  sus- 
ihe  materiality  of  two  other  witnesses,  whom  it  stated  to  P*®*?."^*'*J** 

^  .  I  I        .  i  appucation  for 

have  been  subpcenaed  generally,  without  showing  when  ;  thatpurposeis 
that  neither  had  come  to  the  court ;  and  that  the  defend-  {y^fo^SJi^y!!*" 
ant  expected  to  be  able  to  procure  the  attendance  of  the    TheaffidaTit 

^  ..  .     •       *.  n^^  not  state 

Witnesses  at  the  next  circuit.  ^^^^  ^  ^^^ 

The  judge  held  this  affidavit  insufficient,  and  refused  to  «•««■     ^ere 

put  off  the  cause  ;  stating  that  the  defendant  should  have  unless  this' be 

offered  the  plaintiff  to  take  the  testimony  of  the  absent  wit-  "i***f.  ««>""<' 

*^  ^  ,  of  objection. 

Besses  before  some  competent  person.     He  gave  time  to  ob-     Itis,ingen« 
tain  their  depositions,  which  was  not  done;  and  Thurman  ^^^^  ^^  ^^ 
died  before  the  defendant  reached  his  house  for  that  purpose,  application. 
The  defendant  appeared  at  the  circuit  by  counsel,  and  con-  dant     should 
tested  the  cause:  and  a  verdict  passed  for  the  plaintiff.         have  offered  to 

,  take  the  depo- 

A  motion  was  now  made  in  behalf  of  the  defendant,  to  sitionsof  sick 
set  aside    the  verdict,  and  for  a  new  trial,  on  the  above  o'*^"*''*'- 

'  oesses. 

grounds.  If  the  yad^ 

refuse  to  put 
off  the  trial  for 

B.  F.  Butler  and  D.  RusseU^  for  the  motion,  cited  Ogden  proper  cause, 
V.  Payne,  (5  Cowen,  15.)  '^^^    ^"^^^ 

aside,  though 

5.  Stevens  and  //•  Buell,  contra.  appear     and 

contest       tbo 

C«n«.     The  affidavit  was  clearly  sufficient;  this  being  '^ 
the  first  time  the  cause  was  noticed  for  trial.     It  now  ap- 
pears that  TTiurman,  being  since  dead,  cannot  be  had  as  a 
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witness ;  but  that  is  no  answer.  Had  it  been  known  to 
the  defendant  in  season,  he  might  have  supplied  his  place 
by  other  testimony.  It  does  not  appear  when  the  other 
witnesses  were  subpcenaed  ;  but  the  judge  did  not  put  bis 
refusal  on  that  ground.  If  he  had  done  so,  the  defect  in 
the  affidavit,  (if  it  is  to  be  deemed  one,)  might  have  been 
supplied,  and  the  service  of  the  subpoena  shown  to  have 
been  in  due  season.  Substituting  an  examination  of  the 
witnesses  on  interrogatories,  for  their  personal  attendance, 
might  prejudice  the  defendant's  righls.  He  wae  eniitled, 
in  strictness,  to  their  personal  attendance.  We  are  not 
aware  that  this  practice  of  making  the  want  of  an  ofler  to 
examine  witnesses  on  interrogatories  the  ground  of  refusal 
to  put  oflfa  trial,  has  ever  been  allowed,  unless  perhaps  in 
the  case  of  transient  or  seafaring  witnesses.  The  usual 
affidavit  is  enough  on  the  first  notice  of  trial,  unlets  circum- 
stances of  suspicion  appear  in  some  way,  inducing  a  belief 
that  the  application  is  intended  merely  for  delay ;  and  so 
we  have  held  not  only  in  the  case  cited,  but  many  others. 
We  do  not  hesitate  to  say,  that  had  either  of  us  been  hold- 
ing this  circuit,  we  should  have  deemed  it  our  duty  to  put 
off  the  cause  on  this  affidavit. 


Motion  granted. 


Jackson,  ex  dem.  Coates,  ag^mst  Gauoer. 

ThtftfiidaTit,  3*  -^^  FooT,  for  the  defendant,  moved  for  a  view  ;  and 
on  Boving  for  read  an  affidavit  of  the  defendant's  attorney,  that  on  the 
Moundot,  trial  of  this  cause,  an  intricate  question  of  boundaries  would 
mT'otIy'^  be  inquired  into ;  and  the  cause  could  not  be  tried  by  a  jury 

kmiiidanesftre  understandingly  without  a  view. 

fa    quMtioa  | 

bat  the  purti*        r    r     r»r      »  «  .      •   -    ^ 

eular  eircum-     •/•  ^'  Frendellf  contra,  cited  4  Cowen,  S97. 

lUnces  which 

rendwr  a  Tiew 

neeetwury  to  th«  understanding  of  the  cause  by  the  jury ;  so  that  the  court  may  judge 

whether  the  view  be  neeeasary. 
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WooDwoTRH,  J.     The  affidavit  is  insufficient.     By  the     ALBAHr, 
statute,  (I  11.  L.  332,  ».  21,)  we  may  order  a  view  when    ^*^    *®*^- 
it  shall   appear   proper  and  necessary.     Several  decisions    .pj^^  p^^  . 
have  limited   these    views  in    ejectment  to  cases  where  t. 

boundaries  are  in  question.  {Col  Cos.  46.  4  Cotren,  396.)  ^*y"''"'^- 
But  this  alone  is  not  enough.  Particulnr  circumstances 
should  be  stated,  in  order  that  we  may  judge  for  ourselves, 
whether  the  view  be  necessary  to  a  full  understanding  of 
the  cause.  The  defendant  here  states  merely  his  own 
conclusions. 

Savage,  Ch.  J.  In  most  cases,  the  evidence  may  be  made 
quite  as  plain  to  a  jury,  in  respect  to  boundaries,  through 
proper  surveys  and  diagrams,  accompanied  with  the  evi- 
dence of  surveyors,  and  even  more  so,  than  by  a  view. 
We  ought,  therefore,  to  see  that  it  is  clearly  necessary,  be- 
fore we  subject  parties  to  the  delay  and  expense  of  this 
proceeding.  The  opinion  of  the  party,  or  his  attorney  is 
not  sufficient. 

Per  tolam  curiam^ 

Motion  denied. 


The  Peoj^le,  ex  reU  Jennings,  against  Setmour,  Woods 

and  Selden* 

The  Same,  ex  rel,  Egleston,  against  The  Same. 

To  the  writs  of  alternative  mandamus  granted  in  these  Tht  owners 
causes  on  motions  reported,  ante,  518,  620  to  636,  the  de-  fng'^^'w^m^ 
fendants  now  made  separate  returns ;  Seymour^  that  after  water  whew 
inquiry,  ibe  appraisers  came   to  the  conclusion   that  the  not  ebb  and 

state  had  not  parted  with  the  land  upon  which  the  Chitte^  *.®*^' ®7V!f* 

'  '  the  tied  of  ihm 

nhigo  creek  passes  at  the  places   claimed,  &c.  as  set  forth  atreaai   i»fiic 
in  his  affidavit,  and  for  the  reasons  stated  by  that  affidavit,  •^^^itSTauiT 
as  mentioned  in  the  report   above  referred  to  ;   Woods,  that  mandanus 
he  had  ever  been  of  opinion  that   the  claim  of  the   rela-  §^.  ib^"!^ 
tors  to  damages  was  legal  and  equitable  ;  and  that  he  was  ^^i^  ^  *■>*** 

ready  and  willing  to  appraise  ;  and  SeUen,  thai  he  had  a  damua    bdog 

inauffieisnu 


580 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 

Feb.  1827. 

Jackson 

T. 

Smith. 


claim  for  damages  depending  in  some  measure  on  the  same 
principle  wiih  the  claims  in  question  in  these  causes;  and 
had  therefore  declined  to  appraise;  not  deeming  it  prudent, 
under  the  circumstances,  to  act,  until  the  other  appraisers 
should  agree,  or  the  question  should  be  otherwise  settled. 
That  the  creek  at  the  place  in  question  is  an  inconsiderable 
fresh  water  si  ream  far  above  tide  water,  and  in  no  sense  of 
the  term  navigable.  That  since  the  decision  of  this  court, 
he  was  ready  to  appraise. 
On  filing  these  returns, 


S*  L,  Edwardsy  for  Jennings^  and 

JV*.  P.  RandcM,  for  Egleston,  moved  for  writs  of  peremp« 
tory  mandamus. 

Curia.  These  causes  were  before  us  at  the  terms  of 
August  and  October  last.  We  granted  writs  of  peremp- 
tory mandamus  at  August  term ;  but  at  October  term 
changed  the  rule  in  each  cause  into  one  for  an  alternative 
mandamus,  upon  a  suggestion  that  the  appraisers  wished 
to  make  special  returns,  and  bring  writs  of  error,  should 
the  decision  here  be  against  them.  The  facts  which  we 
have  already  twice  passed  upon,  are  not  denied  or  ques- 
tioned by  the  returns.  We  accordingly  adjudge  them  in- 
sufficient ;  and  grant  writs  of  peremptory  mandamus. 

Rule  accordingly. 


A  writ  of  er- 
ror by  a  plain- 
tiff in  eject- 
ment Biaya  an 
(Utachment 
aics^insthialea- 
ior,  for  non- 
payment of 
coeta. 


Jackson,  ex  dem.  Hart,  agmnst  Smith. 

In  ejectment.  The  verdict  and  judgment  being  for  the 
deffftadant,  he  caused  the  costs  to  be  taxed,  and  regularly 
demanded  of  the  lessor  of  the  plaintifi,  the  9th  of  January 
last ;  but  they  were  not  paid.  On  the  6th  of  February 
thereafter,  the  plaintiff  sued  out  and  filed  with  the  clerk 
of  this  court  bis  writ  of  error ;  and  put  in  bail  in  error. 
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A  motion  was  now  made,  in  behalf  of  the  defendant,  for 
an  attachment  against  the  lessor  of  the  plaintiff,  for  not 
paying  the  costs. 

This  was  opposed,  on  the  ground  that  error  had  been 
brought. 

O.  !?•  Throopf  for  the  motion. 


ALBANY, 
Feb.  1887. 


Ex  parte 
Wallis. 


/.  T.  B.  Van  Vechleny  contra. 

Curia.  A  writ  of  error  stays  execution,  if  brought  be- 
fore it  is  executed.  It  has  the  same  effect  upon  an  attach- 
ment against  the  lessor  of  the  plaintiff,  which  is  in  nature 
of  an  execution.  The  motion  for  the  attachment  must  be 
denied  without  costs. 

Motion  denied. 


-Expar/c  Wallis. 

D.  B.  Tallmadge,  moved  to  make  the  submission  to 
arbitrators  between  the  relator  and  HoUy  a  rule  of  eourt ; 
and  for  an  attachment  for  not  performing  the  award,  which 
was  in  favor  of  the  relator.  Performance  had  been  de- 
manded. 

O.  F.  TaUman,  contra. 

Curia*  Take  your  motion  to  make  the  submission  a  rule 
of  court.  The  application  for  an  attachment  is  premature. 
That  writ  is  founded  on  the  idea  that  there  has  been  a 
contempt  of  court  in  disobeying  the  rule.  The  party  must, 
therefore,  be  served  with  the  rule  as  in  other  cases,  and 
obedience  demanded ;  and  then  if  it  be  not  obeyed,  an 
attachment  goes  on  showing  these  facts  by  affidavit. 


An  attach- 
mont  for  not 
performing  an 
award  on  the 
submiBsion  be* 
iog  made  a 
rule  of  ooort* 
cannot  mo  till 
the  rule  be  aer- 
▼mI  and  per- 
fonnanoe  dt* 
manded. 


Vol.  VI. 
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Rule  accordingly. 
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ALBAIfr, 
Feb.  1837. 

-^^s^^^^^  Sauds  agamsi  M'Clelaii. 

Wbetler 

Raymond.  On  demurrer  to  the  plainiifT's  declaratioD,  this  court 
o  •  dmn  t  ^^®  judgment  for  the  plaintiff,  with  leave  to  the  defendant 
against  a  par-  to  Withdraw  his  demurrer  and  plead,  on  payment  rf  e&$U. 
with*leaTe°£  The  plaintiff  not  demanding  the  costs,  or  causing  them  to 
withdraw  tba  be  taxed,  the  defendant  filed  a  plea,  and  entered  a  rule  to 
phMd.'^nhMky-  '^^p'y*  which  not  being  done,  he  entered  a  default. 

ment  of  cosu, 

the    opposite      S,  Sherwood  moved  to  set  the  default  aside. 

attorney    and 
tender  him  the 

costo;  or  offer      £•  Coteeny  contra. 

to  pay  on  their 
being    taxed  j 

and  this  is  a      Curia.     The  payment  of  costs  was  a  condition   prece- 

^eni"^  '^'to  ^®"^  ^^  ^^^  ^^^  ^^  pleading.     The  defendant  should  have 

pleading.         sought  the  plaintiff's  attorney,  and  tendered  the  costs,  or 

demanded  a  taxation,  offering  to  pay  on  their  being  taxed. 

Motion  granted. 


Whbelbr  agaiml  Ratmond. 

n^hT**^  JtJDGMENT  was  for  the  plaintiff,  who  proceeded  to  fix  the 
against apaeial  special  bail  of  the  defendant ;  and  brought  a  suit  against 
w*'t^f  ""^^  them  on  their  recognizance.  The  defendant  then  brought 
broeghtliytiie  error,  putting  in  bail  in  error.     And  now, 

principal. 

Jos.  Edwards^  for  the  defendant,  moved  to  stay  all  pro- 
ceedings against  the  bail,  till  the  writ  of  error  should  be 
determined;  and  cited  Durd.  PracU  1139;  7W,  471 ;  5 
!^atm^  264. 

J7.  B.  TaUmadgej  contra. 

Curia.    Take  your  motion,  on  paying  the  costs  of  tlie 
suit  against  the  bail. 

Motion  granted. 


OF  THE  STATE  OP  NEW-TORK. 


Lewis  and  Lewis  agaiiul  Ball,  late  aheriET  of  Orange.       '^"^ 

BdL 
The  defendant,  as  sheriiT  of  Orange,  bad  been  sued  with     Tha  motioa 

his  lureiies;  and  a  judgment  obtained  in  favor  of  ibe  peo-  '*'••''•  fti^lw 

"^  axeculiMt  Hp- 
ple,  for  llie  penalty  of  the  bond  given  for  the  faithful  exe-  on  &  judgment 
cutioD  of  his  office,  pursuant  to  the  act  concerniDg  sheriff,  ,gISw(««bBr. 
&c.  (I  R.  L.  418,  I.  2,  6.)  The  suit  on  the  bond  was  not  iffaDd  hit 
proeeculed  by  the  present  plaioliSs;  but  by  another,  on  bwKLmM'to 
application  and  leave  granted  pursuant  to  the  6ih  section  t^bithfnlez' 
-    .  .        ™.  1      ■  1        .     .        ■  •cation  of  hii 

of  the  act.     An  affidavit  was  now  produced,  showing  that  offioa     aodar 

LeuU  and  Levis  had  obtained  a  judgment  for  $106,87,  J'x"!!','^  t^' 
against  Ball  as  sheriff,  for  a  default  within  the  terms  of  the  •,)  akould  b« 
bond  ;  and  issued  an  execution  for  a  pari  of  that  judgment ;  ibethariffand 
which  still  remained  unsatisfied.  biiMmiiM. 

Tbe  laraMsi 

J.  A.   Collier,  for  the  plaintiflTa  in  this  suit,  now  moved  bayond  ihaa- 
for  a  rule,  that  such  sum  be  levied  on  the  judgment  in  favor  "'<'""'  "'  'Jj" 
of  the  people,  as  should  be  sufficient  to  satisfy  the  judgment  bond, 
in  favor  of  the  Leuiiei;  ond  that  an  alias  ^ /a.  issue  for 
that  purpose. 

But  notice  of  (his  molion  had  not  been  given  lo  the 
sberilT  or  his  sureties. 

Cvria.  The  plainiifls  show  enough  to  entitle  ibem  lo 
the  rule  applied  for,  in  the  first  instance  ;  but  this  may  be 
answered  by  the  sheriff  and  his  sureties.  It  may  be  that 
there  has  been  already  levied,  by  execution  against  them, 
the  full  amount  of  the  penalty.  Notice  of  the  application 
should  be  given,  in  these  cases,  to  the  sheriff  and  his  sure- 
ties. They  may  be  able  to  reduce  the  amount  claimed  ; 
or  show  matter  which  would  defeat  the  application  alio- 
gsiber. 

Motion  denied. 
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Cole  against  PERRr. 

J.  L.  ViELE,  for  (he  defendant,  moved  that  the  verdict 
Thtsutute  rendered  for  ihe  plaintiff  in  this  cause  at  the  last  Rentielaer 

ffiativo  to  bal* 

loting  for  Jar-  circuit,  be  set  aside,  on  the  ground  of  irregularity  id  draw- 
Ti'*S09*"*  O  ^°S  ^'^®  P^^*^  jurors.  He  produced  a  certificate  of  the  cir- 
it  merely  di-  cuit  clerk,  stating  that  the  names  of  the  jurors  summoned 
[bo^'it^bo  and  empanneled  at  the  circuit,  were  written  on  several 
▼iotatad,  thit  and  distinct  pieces  of  paper,  being  all,  as  near  as  might  be, 
for  mo^B^  to  of  equal  size  ;  and  put  into  boxes  open  at  the  top  by  an  ori- 

Mt  aside  the  g^^  ^f  about  five  inches  in  diameter,  from  which  they 
▼erdiot,  unlcie  ...  mi  ^ 

the  irregulari-  were  drawn   to  compose  the  several  juries.      That  they 

toiTthe'umS'  were  not  rolled  or  folded  together.  The  counsel  abo 
or  there  be  produced  an  afllidavit,  showing  that  the  names  of  the  jur- 
injuV  to  the  ors  were  easily  and  distinctly  visible  to  the  person  drawing, 
party  moTinf.  That  the  course  was  to  draw  the  ballots  from  one  box,  and 

put  them  into  another,  till  the  drawing  was  through.    He 

cited  the  statute,  {sess.  49,  ch,  309,  s.  4.) 

H.  P.  Hunty  contra,  read  an  aflBdavlt  of  the  deputy  clerk 
of  the  circuit  who  drew  the  jury,  denying  all  abuse,  and 
stating  distinctly  that  he  did  not  see  the  names  till  after 
they  were  drawn ;  and  that  no  objection  was  made  to  (he 
manner  of  diawing.  He  also  read  an  affidavit  of  the 
plaintiff's  attorney,  showing  that  no  objection  was  made  by 
the  defendant  to  the  manner  of  drawing  in  this  cause. 
He  cited  1  Dual.  Pr.  675 ;  6  Taunt.  Rep.  460 ;  5  CoiDen» 
269  ;  1  id.  221  ;  2  id.  589 ;  3  id.  355;  3  John.  Rep.  252. 

Curia.  The  statute  relied  upon  is  merely  directory  to 
the  ofiicer  drawing  the  ballots.  We  have  often  bolden  this 
in  relation  to  statutes  of  a  similar  character.  No  abuse  or 
injury  to  the  defendant  being  pretended,  and  no  objection 
made  at  the  time,  the  mistake  of  the  ofiScer  is  not  a  ground 
for  setting  aside  the  proceedings. 

Motion  denied. 


OP  THE  STATE  OP  NEW-TOEK. 


Ex  parte  Alvord  and  olhera.  s^-s^-^,/ 

Ei  parte 

A  JUDGMENT   having  been  rendered  by  n  justice  of  Z^n-  ' 

ingilon  couniy,  againeL  Mvord  and  oihers,  in  favor  of  aq  appgal 
Shemood,  ihey  appealed  to  the  Uxingslon  C.  P.  ;  bul  the  "^  "•"■i  "- 
condition  of  the  appeal  bond  did  not  recite  the  amount  of  mount  or  ihs 
the  judgment  before  ibe  justice  ;  nor  did  the  amount  ap- ■j."'**^'"''.'*^ 
pear  in  any  part  of  the  bond.  The  justice  returned  the  tica. 
amount  of  the  judgment ;  and  in  a  supplemenlal  return,  p,  ^h^iJ^S^ 
stated  that  no  other  suit  had  ever  been  pending  or  tried,  n>iu  the  ap- 
between  the  parties  before  him  ;  or  any  other  judgment  ^uriidieiioni 
rendered  before  him  agninsl  Mvord  and  others  in  favor  of 
Sherwood, 

When  the  cause  was  called  upon  the  calendar  of  the  C. 
P.  for  trial,  the  counsel  for  Sherwood  moved  that  the  ap"- 
peal  be  dismissed,  on  the  ground  that  the  bond  did  not 
aafficiently  identify  the  judgment  ;  and  the  court  granted 
the  motion. 

A  mandamus  was  now  applied  for,  commanding  the  C. 
P>  to  vacate  the  rule  dismissing  the  appeal,  and  proceed 
with  the  trial. 

C.  H.  Bryan,  for  the  relators. 

Curia.  We  think  the  legislature  intended  that  the 
bond  should  state  the  judgment  below  accurately  and  tru- 
ly. They  have  not  said  so  in  terms;  but  one  branch  of 
their  provisions  on  the  subject  is,  that  the  appellant  shall 
pay  the  judgment  below  in  a  certain  event.  [Stat,  leas, 
47,  ch.  338,  B.  36.)  The  judgment,  therefore,  should  be 
staled,  with  the  view  to  afford  as  complete  a  remedy  as 
possible  on  the  face  of  the  instrument.  In  a  suit  upon  this 
bond,  to  recover  the  amount  of  the  judgment  below,  mat- 
ter extrinsic  mu«l  be  averred  and  proved.  The  appellant 
must  furnish  a  boud  as  perfect  as  possible  for  the  purpose 
of  a  remedy  to  tbe  appellee  ;  or  the  common  pleaa  do  not 
acquire  jurisdiction.  The  court  were  right  in  disr 
the  appeal ;  and  the  motion  must,  therefore,  be  denied. 
Motion  denied. 
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Jackson  Jackson,  ex  dem.  Wood  and  others,  against  Wood 

▼•  and  Hopkins. 

Wood. 

Afterthecon-  EJECTMENT.  The  declaration  and  notice  from  the  cas- 
lenirule  in  e-  ^^1  ejector  were  served  on  the  I2th  of  October  1826  :  and 
^>laintiff  must,  consent  rules  exchanged  between  the  attorneys  of  the  par- 

hSr  a*  dlT.  ^'^"^  ®"  ^^^  ^^^*  °^  ^^®  ®^°^®  monlh.  On  the  Sd  of  January, 
ikult,  Mnre  a  1827,  the  plaintiff's  attorney,  without  serving  a  new  decla- 
dedaratioo.  ration,  entered  the  defendants'  default  for  want  of  a  plea. 
On  the  \st  of  January^  1827,  the  defendants'  attorney  had 
sent  to  the  plaintiff's  attorney  a  stipulation  to  accept  the 
declaration  originally  served  in  lieu  of  a  new  one,  the  names 
of  the  defendants  to  be  inserted.  On  this  stipulation  a 
plea  of  not  guilty  was  endorsed  ;  but,  this  not  arriving  till 
after  the  3d  of  January ^  the  plaintiff's  attorney  refused  to 
receive  it  on  the  ground  of  having  previously  entered  the 
defendants'  default  for  not  pleading.  On  the  6th  of  Feb* 
niory,  the  defendants'  attorney  gave  notice  to  the  plaintiff's 
attorney,  that  common  bail  had  been  filed. 

A  motion  was  now  made,  in  behalf  of  the  defendants 
to  set  aside  the  default,  and  all  subsequent  proceedings,  for 
irregularity;  and  1  DunL  Pr.  381;  2  John*  Cas.  110; 
Col.  Cos.  120  ;  and  3  John.  Rep.  141,  were  cited. 

S.  M.  Perkins  and  H,  Stephens^  for  the  motion. 

D.  Wood,  contra. 

Curia.  No  new  or  altered  declaration  has  in  this  case 
been  served.  This  is,  in  strictness,  necessary.  It  has 
never  been  waived.  The  stipulation  was  not  accepted. 
The  default  was,  therefore,  irregular ;  and  the  motion 
roust  be  granted. 

Motion  granted. 


OP  THE  STATE  OP  NEW-YORK.  687 

ALBANY, 
Feb.  1837. 


Vart  against  GoDFREr. 

On  certiorari  (o  a  justice's   court.     The   affidavit  on    Theaffidarii 
which  the  writ  was  allowed,  was  taken  before  (he  attorney  allowance  of  a 
for  the  plaintiff  in'  error.     On  this  ground,  (and  another,)  certiorari. 
It  was  now  moved  to  set  it  aside  as  irregular.     Por  the  befora  the  at- 

molion   was  cited,  Taylor  v.  Hatch,  (12  John.  340,)   and  ^®™y     ^^<> 

:        ^  J  \  >/  commeneea 

Munro  v.  Baker^  (6  Coweny  396 ;)  and  against  it,  5  Cowm,  the  enit. 
88;  1  Dunl  Pr.  220;  1    R.  L.  140,  396;  2  Cafne**  Rep. 
1 82  ;  Laws  J^.  F.  sess.  47,  p.  297,  s.  43 ;  6  John.  Rep.  834  ; 
3  Cowen,  345;    2  John.  371;   2   Cowen,  500;    1    Tid<Fs 
Practice,  451 ;  Barnes'  J^oteSy  60. 

/.  Crocker,  for  the  motion. 

//.  Putnam,  contra. 

Cvria.  This  affidavit  does  not  come  within  the  rule 
laid  down  in  Taylor  v.  Hatch,  (12  John.  Rep.  340.)  That 
applies  only  to  affidavits  made  before  an  attorney  in  a  suit 
pending ;  not  to  those  preparatory  to  the  commencement 
of  one.  The  affidavit  is  not  entitled ;  and  the  attorney 
may  or  may  not  be  retained  at  the  time  when  the  affidavit 
is  made.  The  rule  is  thus  qualified  by  the  English  cases. 
{Haicard  v.  balder,  Barnes,  60.)  The  motion  must  be 
denied* 

Motion  denied. 
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ALB  AN  F, 

Feb.  1827. 

Thomas 

V. 

Van  Ness. 


Thomas,  admr.  of  Ilagerman,  against  Van  Ness  and 
OTHERS,  heirs  and  devisees  of  Van  Ness. 


Theplaiadfi;  Xhe  defendant's,  were,  by  mistake,  treated  by  the  plain- 
proceeded  a-  tiff  as  joint  debtors ;  part  being  returned  by  the  sheriff  as 
^d''d  ^*'"  taken;  and  part  not  found.  He  declared  against  those  tak- 
as  Joint  dibt-  en  as  impleaded  with  the  others.  The  defendants  taken, 
Z''x^5«r  f!  demurred  to  the  declaration  specially  ;  and  the  plaintiff 
13;  the  pro- joined  in  demurrer.  This  was  before  fVhUaktr  y.  Yaungt 
served  'on  (^  Cotoen,  569,)  was  decided.  On  learning  this  decision, 
»ome   of  the  the  attorneys  stipulated  that  judgment  should  be  entered 

defendants ;       ^         ,         ,ij  .j  -ii 

against  whom  for  the  defendants  on  the  demurrer,  with  leave  for  the 
declare^**  The  P'^*"^*^  '°  amend  on  payment  of  costs,  as  if  the  cause  had 
defendants  been  argued  and  decided  in  favor  of  the  defendants  on  the 
with  process  <i®t^urfcr.  This  stipulation  was  filed,  and  a  rule  entered 
demurred ;       according  to  it ;  and  the  costs  paid.     The  plaintiff  then  is- 

upon      which  i         •.        r  •  j  j     j  •      »  3 

the  parties  sued  Writs  of  capias  ad  respondendum  stmul  cum ;  and 
agreed  that  brought  in  the  Other  defendants,  the  other  heirs  and  devi- 
should  be  en-  sees.  He  then  amended  his  declaration  accordingly ;  and 
ihrplainUff on  o^^red  a  copy  with  notice  of  the  rule  to  plead  to  the  attor- 
demurrer,  ney  of  the  heirs,  &c.  first  brought  into  court.  This  he 
amend^^^^  on  declined  receiving,  on  the  ground  that  the  amendment  was 
payment     of  ^ot  warranted  by  the  rule. 

costS|  as  if  the 

cause  had  This  question  (among  others)  between  the  attorneys  was 
*^°    d"1d*d  ^^^  submitted,  by  consent,  to  the  court. 

for  the  defend- 
ants on  the  de-      s,  Cleveland,  for  the  plaintiff. 

murrer;    htid^  ^ 

that  the  plain- 
tiff might  then      Hooker  and  Radcliff,  for  the  defendants. 

bring    in    the  **' 

other  defend- 

anto  on  timui  Cwria.  An  order  made  by  this  court,  in  the  terms  of  the 
and  '^d^Ja^e  Stipulation,  would,  we  think,  have  warranted  the  amend- 
and  proc^  ment  by  bringing  in  the  defendants  not  taken ;  and  pro- 
wSole!  ceedibg  against  them  as  the  plaintiff  has  done  in  this  in- 

stance.    The  plaintiff  is,  therefore,  regular. 

Papers  returned  to  counsel,  with  the  expression  of  the 
above  opinion.    No  rule  was  entered. 
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Witfaerwox 

Jackson,  ex  dem,  Rugbee  and  others,  agmist  ^  ▼• 

Stiles,  Gubert,  tenant. 


ATerill. 


Ejectment.  The  declaration  was  returnable  at  this  iq  cjectmeDt, 
term.  The  tenant  held  under  a  demise  from  Laussat  and  ^«  landlord 
Bouchaud;  and  sent  them  word,  on  receiving  the  declar-  defend,  at  the 
ation,  that  he  should  not  defend  ;  and  that  if  they  intend-  i®""  "^^^^  *.• 

.        '  ...  declaration  u 

ed  to  protect  the   premises   agamst   the  claim  of  the  les-  returnable ;e«- 
sors  of  the  plaintiff,  they  must  attend  to  it ;   for  he  (the  S^un^'hS 

tenant)  should  not.     On  these  facts,  expressly  re- 

fused to  ap* 

S»  R.  HobbiCf  moved  that  the  landlords  be  made  defend-        ' 
ants;  and  cited  t  R.  L.  443,  5.  29,  SO;  1  Cowen,  135; 
4  John.  Rep.  492;  2Durd.   Pr.   1022,3;  4  Taunt.   820; 
Jidams  (m  Eject.  239,  240,  and  361,  •%>.  JVb.  29. 

S.  Sherwoodf  contra,  submitted  whether  the  application 
was  not  premature ;  and  said  that  before  the  landlord 
could  be  received  to  defend  alone,  judgment  should  be  giv- 
en against  the  casual  ejector. 

Cwria.  The  tenant  expressly  refused  to  appear.  This 
was  enough.  The  landlord  need  not  wait  till  a  default  is 
entered  against  him. 

Motion  granted. 


WiTHERWAX  against  Avbrill. 

The  plaintiff  declared  on  a  judgment  rendered  in  a  jus.  i^^J^J^^^ 
(ice's  court.     The  defendant  pleaded  two  pleas  ;  1.  nil/  tiel  declaration  on 

J        J  _  ^  a  judgment  in 

rteord,  and  2.  payment.  a  justice's 

court,   is   not 

J.  L.  Wendell,  for  the  plaintiff,  moved  for  a  rule   that  ^^^  ^^^« 
the  defendant  elect  which  plea  he  would  abide  by.  jury : 'and 

mav  be  joined 

E.  Cotem  contra.  «yninu    "' 

YoL.  VI.  75 
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ALBANY,  Curia,  The  ground  upon  which  we  compel  a  defendant 
Feb.  18*7.  jQ  gjg^j  between  a  plea  of  nul  iiel  record^  and  other  pleas, 
isy  that  their  mode  of  trial  is  different ;  one  being  by  the 
record,  the  others  by  jury.  No  such  consequence  follows 
here  from  retaining  both  pleas.  The  existence  of  a  jus* 
tice's  judgment  is  not  determinable  at  bar,  by  the  record* 
It  ranks  as  a  specialty.  (IG  John.  333.)  And  the  plea 
of  nul  tiel  record^  if  it  be  good  and  capable  of  trial,  in  (his 
case,  must  be  tried  by  a  jury. 

Motion  denied. 


Jaceson,  ex  dcm.  Hills,  against  Tuttle* 

Declaration  EJECTMENT.  The  plaintiff's  attorney  had,  by  mistake, 
mended  byal-  l^^id  the  demise  in  the  declaration  on  the  \st  day  of  JanuO" 
of""^dcm?"*  ^^^  *®^^  '  whereas  the  title  did  not  accrue  to  the  lessor  of 
though      the  the  plaintiff  till   the  \6lh  of  that  monih.     The  cause  had 

twice  iwticed  ^^^  ^°^®  ^"^^  »  ^^®  plaintiff  nonsuited  ;  and  a  new  trial 
for  trial;  and  granted.  On  the  second  trial,  {October^  1826,)  the  de- 
taken**  on^^the  fendant  objected,  for  the  first  time,  that  the  demise  was 
trial  that  the  laid  before  the  title  accrued  ;  and  moved  for  a  nonsuit. 
too  early;  and  The  judge  overruled  the  objection,  with  a  view  to  give 
a  bill  of  eicep-  ^|,g  plaintiff  a  chance  to  move    this  court  to  amend.     The 

tions  signed  on  ^ 

this  point.  defendant  excepted  ;  and  the  judge  signed  a  bill  of  excep- 
e^^X'^:n  t'o'>«  "Pon  the  point. 

paying       the 

costs  of  the  /,  ^.  Spencer,  now  moved  to  amend  the  declaration  and 
all  subsequent  proceedings,  by  inserting  a  day  of  demise 
subsequent  to  the  t6/A  of  January,  1822.  He  cited  2 
Cowen,5\5;  4  id.  124,  394;  5  id.  265 ;  18  John.  265; 
jJn/A.  JV.  P.  Rep.  180;    7  Cranch,  472;  6  Cowen,  360. 

G.  C.  Bronson,  contra,  said  the  court  had  never  gone 
so  far  as  to  amend  a  bill  of  exceptions ;  or  to  amend  in 
any  particular  which  should  do  away  the  effect  of  a  bill  of 
exceptions.  If,  however,  an  amendment  is  allowed,  it 
should  be,  on  paying  the  costs  of  the  circuit. 
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Curia,  We  do  not  amend  (he  bill  of  exceplious ;  but  we 
direct  the  declaration,  and  all  the  other  proceedings  subse- 
quenty  to  be  amended,  on  payment  of  the  costs  of  this  motion. 
As  to  the  bill  of  exceptions,  it  will  probably  be  rendered  un- 
availing upon  this  point,  by  a  return  of  the  amended  record 
to  the  court  of  errors. 

Motion  granted. 


ALBANY, 

Feb.  1827. 


Tillinghast 

T. 

King. 


Tillinghast  against  King. 

Case  for  a  libel,  published  in  the  JV*.  F.  •Smerican. 

J.  Bluntf  for  the  defendant,  moved  to  change  the  venue 
from  the  county  of  Erie  to  the  city  and  county  of  JWu^- 
Yorkf  on  an  affidavit  that  the  cause  of  action,  if  any,  arose 
in  the  latter  county  ;  but  the  affidavit  did  not  add,  **and 
not  elsewhere  out  of  the  city  and  county  of  ^ew-YorkJ** 
On  this  ground,  without  proceeding  to  show  that  the  libel 
bad  been  dispersed  in  different  counties ;  and  agreeing  that 
unless  this  was  shown,  the  action  being  for  a  tort,  the  venue 
niust  be  changed  if  the  affidavit  was  sufficient ; 

Jas.  Edwards,  contra,  objected  that  it  was  insufficient,  for 
want  of  the  words,  "  and  not  elsewhere,  &c." 

Curia.  We  think  so.  The  libel  may  have  been,  and 
probably  was,  dispersed  in  many  counties.  Such  a  circum- 
stance would  bring  the  case  within  Root  v.  JBng,  (4  Cowen, 
403 ;)  and  put  the  change  of  venue  upon  the  number  of 
witnesses.  The  motion  must  be  denied,  for  the  defect  in 
the  defendant's  papers. 

Motion  denied. 


To  ehaoM 

anaAtionlbra 
toft,  on  Uio 
gnmod  that 
the  oaiue  of 
action  arose  in 
a  particular 
conntyi  tho 
affidavit  most 
state,  not  onljr 
that  the  canoe 
of  action  arose 
there,  bat  that 
it  did  not  arise 
elsewhere; 
and  this  espe- 
cially of  an  ac. 
tion  fbr  a 
newspaper  li- 
bel. 
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ALBANY, 
Feb.  1827. 

^B^nS^r  E^  P^^^'   BENSON. 

Where  an  ap-  Renson,  executor  of  Lowrcnct^  recovered  judgment  before 
sed  byth?c'  ^  justice  of  the  peace  of  Chenango  county,  against  John 
P.  on  motion,  Miller^  who  appealed  to  the  C.  P.  The  justice's  return 
ground  that  stated  a  judgment  in  the  cause  of  Benson  v.  MUler^  without 
ihey       were  ^\^q  addition  of  executor:  and  after  the  cause  was  on  trtal 

never  posses- 

•ed  of  the  before  the  jury,  the  attorney  for  the  plaintiff  objected  the 
no*'*mH8^  variance  ;  the  appeal  bond  reciting  a  judgment  in  favor  of 
tionof  jt,they  Benson  as  executor.  The  C.  P.  deemed  the  variance  mate- 
no  costs  be-  rial,  and  dismissed  the  appeal ;  but  refused  to  award  any 
yond  those,  of  costs  to  the  appellee,  except  of  the  application. 

the     motion  ;.-,,.  rr  ^  ,  ^  ,  , 

not  the  general  1  his  court  were  now  moved  for  a  mandamus,  Goiimiand. 
ooeu  of  the  jj^g  ^^^  q  p^  ^^  vacate  their  rule  as  to  costs ;  and  allow  the 

Whethwtbey  whole  costs  of  the  appellee,  up  to  the  time  of  dismissing 

mi!^TS^^  ^be  appeal. 

ular  costs   m 

QtMTt.  •/•  Foote,  for  the  motion. 

It  was  not  opposed  ;  but 

Per  Curiam.  We  think  the  C.  P,  were  right.  The 
parties  were  not  before  them  for  any  purpose  except  the 
motion ;  and  they  were  not  bound,  even  if  they  had  jurisdic- 
tion, to  award  the  regular  and  ordinary  costs  of  the  cause. 
These  follow,  only  where  the  suit  comes  into  court.  Here 
it  never  was  there.  There  was  a  want  of  jurisdiction  as  to 
the  cause  itself;  and  when  we  say  the  C.  P.  has  jurisdic- 
tion of  the  parties  for  the  purpose  of  awarding  costs^  we 
mean  the  costs  of  the  motion ;  the  matter  alone  upon  which 
the  court  can  act. 

Motion  denied. 
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ALBAinr, 
Ex  parte  Mallard.  ^•'»-  »8«'- 

Ex  parte 

On  appeal  to  the  Madison  C*  P.  from  a  justice's  court.      Mallard. 
by  MaUardy  against  whom  the  justice  had  rendered  judg-        S.  P. 
ment  at  the  suit  of  Cheesebroughy  (he  caus^  bad  been  do-  peal cimM was 
ticed  for  trial  three  times.     It  was  once  put  off  at  the  re-  npticed  for  tri- 

-     ,  1,  ,  .  •  .  .  •*         aeveral 

quest  of  the  appellee;  and  again,  on  his  motion,  on  pay-  times  in  the  C. 
ment  of  costs.  On  its  being  brought  on  for  trial  upon  the  nanv^disraiM- 
third  notice,  and  the  jury  being  empanneled  and  sworn,  ed  on  the  mo- 
the  appellee  proceeded  with  his  testimony,  and  rested  his  p^ieS,  InSr 
cause.  The  appellant  then  proceeded  with  his  testimony  the  trial  had 
for  a  considerable  time,  when  the  appellee  raised  an  objec-  mme  time,  up- 
tion  ihat  the  appeal  bond  was  defective  in  not  providing  ^i*»«  ground 
for  the  appellant  paying  the  costs  of  the  appeal,  if  it  should  bond  was  do- 
not  be  prosecuted  with  due  diligence.  The  C.  P.  dismissed  o^Jihec^l 
the  appeal  with  full  costs  of  the  cause  (o  the  appellee,  oaghtnot,even 
which  were  taxed  at  {J57,03,  including  the  costs  of  the  power, tohare 
several  terms  at  which  the  cause  had  been  noticed  for  trial,  awarded tothe 
exept  the  term  at  which  it  was  put  off  by  the  appellee,  on  eo£  beyoi^ 
payment  of  costs.  ^^  ^^   **» 

*^  ^  motion. 

This  court  were  now  moved  for  a  mandamus,  command-      An  appeal 

ing  the  C.  P.  to  vacate  the  rule  dismissing  the  appeal,  and  ^J^diitoM!!*** 
proceed  in  the  cause,  or,  at  least,  to  vacate  the  rule  as  to  that  if  theap* 
the  costs,  and  allow  the  costs  of  the  motion  only.  In  sup-  Sroeecuted"**^ 
port  of  the  present  motion,  were  cited  5  Cowen^  34 ;  4  id.  with  doe  dfli* 
61 ;  5  id.  34 ;  Laws^  sess.  47,  page  295.  pellant    ateai 

pay  the  costs 
of  the  appeaL 

J.  Foote,  for  the  motion. 
It  was  not  opposed. 

Curia.  The  bond  was  clearly  defective.  But,  for  the 
reason  given  in  the  last  case  an  alternative  mandamus 
must  go.  The  practice  should  be  uniform  in  all  these 
cases ;  and  the  present  case  is  a  striking  illustration  of  the 
propriety  of  the  rule  just  pronounced,  aside  from  the  ques- 
tion of  jurisdiction.  The  appellee  lay  by  a  long  time,  be- 
ing, for  aught  that  appears,  fully  aware  of  the  objection 
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which  he  finally  took,  to  oust  the  C.  P.  of  jurisdiction. 
Great  expense  was  incurred  on  both  sides,  in  preparing  the 
cause  for  trial,  which  he  should  have  prevented  by  moving 
the  court  to  dismiss  the  appeal  the  very  first  opportunity. 
Independent  of  the  question  as  to  the  right  of  the  C.  P. 
to  award  this  large  sum  for  the  ordinary  expenses  of  the 
suit ;  we  are  prepared  to  say,  that  in  the  exercise  of  a  sound 
legal  discretion,  they  should  not  have  done  so. 


Rule  for  an  alternative  mandamus. 


Jackson,  ex  dem.  BrinckerhofT,  against  Stiles,  Miller, 

tenant. 


The  affidavit 
on  which  to 
moTO  that  the 
landlord  de- 
fend in  eject- 
ment, should 
■how  the  rela- 
tion of  land- 
lord and  ten- 
ant That  the 
tenant  claims 
BO  interest  ex- 
cept as  tenant 
to  the  land- 
lord, is  not 
auficientr 


Ejectment.  Motion  that  J.  ^  T.  Spafford  be  receiv- 
ed to  defend  as  landlords,  on  an  affidavit  of  the  defendant's 
attorney,  that  MUler^  the  tenant,  "claims no  interest  in  the 
premises  in  question,  otherwise  than  as  tenant  to  the  Spaf* 
fords:' 

P.  VieUy  for  the  motion. 

S.  Rossy  contra. 

Curia.  The  affidavit  is  insufficient.  It  should  show 
the  relation  of  landlord  and  tenant.  This  does  not  follow 
from  (he  mere  circumstance  that  (he  tenant  claims  no  in- 
terest except  as  tenant  to  the  Spaffords* 


Mo(ion  denied. 
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Webster  and  others,  survivors  of  Webster,  against 

SciIUTLER. 


Webster 
Schuyler. 

The  declaration,  containing  general  counts  in  assumpsit,    ^  billof  par^ 
was  served  on  the  agent  of  the  defendant's  attorney,  on  ticuian  ▼okm- 
the  1st  of  J^ovembery  1826.    The  defendant's  attorney  vi^rote  ed"an  requ!»t, 
to  the  plainliff's  attorney,  requesting  a  statenrjent  of  their  J^jJlJout  ^a 
demand  ;  which  was  furnished  to  the  defendant's  attorney,  yr m  not, per »§l 
on  the  15(/i  of  the  same  J^ovember.     On  the  Wh  of  De-  i^^^^l 
cember  following,  the  40  days  for  pleading  having  expired,  for  pleading, 
the  defendant's  default  for  not  pleading  was  entered.     The 
defendant's  attorney  served  pleas  on  the  agent  of  the  plain- 
tiffs'  attorney  on   the  next  day,  {December  13th.)     He  dis- 
regarded the  pleas,  and  proceeded  to  execute  a  writ  of  in- 
quiry.    The  defendant  made  an  affidavit  of  merits.     On 
these  facts, 

A  motion  was  now  made  to  set  aside  the  default,  and 
all  subsequent  proceedings,  for  irregularity  ;  on  the  ground 
that  the  bill  of  particulars  demanded  and  furnished,  though 
voluntary,  had  effect  to  enlarge  the  time  for  pleading,  the 
same  as  if  it  had  been  obtained  under  a  judge's  order.  If 
not,  then  the  motion  was  put  on  the  ground  of  merits. 

fV.  Tahnagey  for  the  defendant. 
Jli.  H.  Webster^  for  the  plaintiffs.  . 

Curia,  A  voluntary  bill  of  particulars^  will  not,  without 
a  stipulation  to  that  effect,  enlarge  the  time  to  plead.  The 
plaintifis  were,  therefore,  regular.  But,  as  there  is  an  affi- 
davit  of  merits,  let  the  default  be  set  aside,  on  payment  of 
costs. 

Rule  accordingly. 
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^^^^^^^.^  Ex  parte  Ferguson. 

Campbell  ' 

▼. 

Palmer.  ^^  attorney  of  this  court   had  collected  money  for  the 

Money  eol-  relators  by  suit,  which  he  had  not  paid  over.     On  an  aflB- 

leeted  by  an  j^^^j^  ^f  these  facts,  a  motion  was  now  made  for  a  rule  that 

attorney     tor 

biaolient,mu8t  the  attorney  pay  over  the  money  ;  or  show  cause  why  an 
befbre^tbe  eli-  Attachment  should  not  issue  against  him.  But  the  affida- 
ent  can  mora  yjt  did  not  show  that  a  demand  of  the  money  had  been 

for  an  aiuch-         j       /.  .1         .. 

nent   for  its  made  of  tlie  attorney. 

non-payment* 

L.  Iloyl^  for  the  molion. 

It  was  not  opposed.     But 

Per  Curiam,     The  money  should  first  have  been  deman- 
ded.    The  motion  must,  for  that  reason,  be  denied. 

Motion  denied. 


Campbell  against  Palmer. 


Though  a  de-      MoTioN,  in  behalf  of  JVbr/on,  the  special  bail  of  the  de- 
fendant bo  die-  fcndant,  Palmer^  that  nn  exoneretur  be  entered  on  the  bail 

charged  under  Vk      »  »  /» 

the  ineoWent  piece.  On  the  4m  of  nnprily  1826,  Palmer  was  discharged 
iifne*'to*piead  ^^^^^  ^^'^  insolvent  act  to  abolish  imprisonment  for  debt  in 
the  discharge,  certain  cases-  He  omitted  (0  plead  his  discharge  ;  or  avail 
so^^aTezonoi^  himself  of  it  in  any  way.  The  cause  was  tried  on  its  roer- 
etur  will  not,  its  in  ^ueusi  last,  a  verdict  found  for  the  plaintiff,  and  judi?. 

after       judg-  ®         ,    .       ^      ,  .  /  ^Z         .     ,      , 

ment,  be  or-  nient  perfected  in  October  term  thereafter.  No  suit  had 
of "it^li '^dal  ^^^^  brought  against  the  boil. 

bail,    on    ac- 

d?whar*''^  ^^^      '^'  •^'  ^^^^'  for  the  motion,  cited  4  John.  Rep.  409;  14 
'  TiiVrmust  East^  599 ;  1   Cainesj  9,  1 1  ;  2  John.  Cos.  403 ;  1   Bwrr. 

way.  ^  id.  42  ;  &id.  289. 


^ 
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B.  F.  Butler,  conlra,  cited  18  John.  Rep.  54;  9  id  S9S; 
1  Cowen,  427. 

Curia.  Post  v.  Riley j  (18  John.  54})  and  Mechanics 
Bank  v.  Hazard,  (9  id.  392,)  are  in  point  against  the  ap- 
plication. The  discharge  should  have  been  pleaded,  be- 
ing long  before  judgment.  This  not  being  done,  the  de« 
fendant  cannot  avail  himself  of  it,  and  the  bail  are  conclud- 
ed. They  must  discharge  themselves  in  the  ordinary  way, 
by  surrender.     {Franklin  v.  TTiurberj  1  Cowen,  427.) 

Motion  denied. 
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ALBANY, 
Feb.  1887. 


StUes. 


Jackson,  ex  dern.  Everest  and  others,  against  Stiles, 

Soper,  tenant. 

Ejectment.  Motion  (among  other  things,)  to  set  aside  "^^iwd^ 
the  declaration,  on  the  ground  that  it  was  entitled  of  Feb-  in  ejectment 
ruary  term,  1827,  the  term  at  which  it  was  returnable.  JJlij^S^^S 
It  was  served  on  the  tenant,  with  the  notice  from  the  cas-  ofatermafter 
ual  ejector,  on  the  15/&  of  February,  1827,  several  days  be-  ^soTS^fh  it 

fore  the  term  commenced.  ^    .7*^™*!? 

anytittoataQp 

H.  Bleecker^  for  the  motion. 

W.  Swetlandy  contra,  cited  1  Chit.  PI  265 ;  Dunl.  Pr. 
998,  9  ;  Mams  on  Eject.  185. 

Curia.  The  motion  must  be  denied.  The  entitling  of 
a  declaration  in  ejectment  is  a  mere  matter  of  form ;  and 
it  is  good  without  any  title  at  all.  {^dams  on  Eject.  185.) 

Motion  denied. 


Vol.  VI. 
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ALBAKT, 

Wb.  iat7. 

Tho  People 

▼•  Thb  People,  ex  rd.  Fry,  against  The   Judges  of  the 

DtSSwL  00.      Court  of  Common  Pleas  of  the  county  of  Ddavowre* 

^j^^^J"?*^      -^^   alternative  mandamus  was  granted  in  this  cause, 

attachment  in  commanding  the  defendants  to  vacate  a  rule,  aUowing  the 

eoort.  wia!^t  ^^  ^^  ^^  ^  judgment  obtained  before  a  justice  of  the  peace 

tlM  defendant  on  an  attachment,  against  the  relator,  in  favor  of  Jlfomi,  to 

^S%^^^x^  ^^^^  ^  judgment  obtained  in  the  C.  P.  of  Delawarty  in  fa- 

^eet  ofi;  on  vor  of  the  relator,  against  Mann.    The  judgment  before 

gaineta  jude-  the  justice  was  obtained  June  13(A,  1825;    the  defendant 

Mutofracor^  not  appearing  to  contest  it.     In  the  court  of  common  pleas, 

affidavits  were  produced  in  behalf  of  the  relator,  to  show 

that  nothing  was  due  to  Mann  from  the  relator  ;  but  that 

if  the  former  had  any  claim,  it  was  in  favor  of  him  and 

another  jointly. 

On  a  return  of  the  affidavits  showing  these  facts, 

&  Sherwood^  for  the  relator,  moved  for  a  peremptory 
mandamus* 

S.  R*  HobbUf  contra. 

Curia.  The  motion  must  be  granted.  By  the  statute, 
(sees.  47,  ch.  238,  s.  25,  p.  291,)  a  judgment  rendered  upon 
attachment,  without  being  contested,  is  but  prima  fade 
evidence  of  a  debt*  It  is  impeachable  in  an  action  upon 
it.  The  court  may  as  well  set  off  a  bond  or  note  on  mo- 
tion- 
Peremptory  mandamus  granted. 
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ALBANY, 

The  Phcbnix  Fire  Insurance  Company  agabist  FoU  1887. 

MOWATT.  ^^f^T^^. 

VftnSchaiek 

The  defendant  having  put  in  special  bail  (o  this  action.      Trotter, 
was  afterwards  convicted  of  a  conspiracy,  and  sentenced 
to  the  JfeW'York  penitentiary  for  the  terra  of  two  years.      wUi'^^t^ 

diflcbarged, 

S.  M.  HopkinSy  now  moved  that  an  exoneretur  be  en-  *>«»«•  "eir 
lered  on  the  bail  piece.  imprisoned  on 

conrictioo  for 

S.  A.  Foot,  contra.  l^^  "^ 

Ufej  or  for  & 

Curia.    We  have  not  relieved  special  bail  in  this  way,  ^S  term  in 
,  i>^i    •        •     •     1  I.  •  1^1*^     another  state, 

by  reason  of  their  pnncipal  being  in  prison,  unless  for  life, 

or  for  a  long  term  of  years  in  another  state.  (1  John*  Cas. 
28.  18  John.  35.)  A  temporary  imprisonment  for  any 
cause,  might  as  well  be  urged,  as  the  ground  now  taken. 
Bail  take  the  risk  of  such  an  event.  Time,  perhaps,  may 
be  given  to  surrender,  where  they  are  pressed  with  a  suit ; 
but  to  grant  an  exoneretur  at  once,  for  every  imprison- 
ment, would  render  the  security  worthless. 

Motion  denied. 


Van  ScuAicK  ag(un8t  Trotter  and  Dunn,  impleaded 

with  Douglass. 

A  CAPIAS  AD  RESPONDENDUM  was  issuod  aud  deliver-  In  an  action 
ed  to  the  sheriff,  against  the  defendants,  on  the  28ih  of  ^i^^^lf  "^o^ 
Oclober^  1826,  returnable  the  same  day.  The  suit  was  pleads  to  is- 
to  recover  the  amount  of  certain  promissory  notes  given  other  suffers 
by  the  defendants  jointly.  The  plaintiff  required  no  bail ;  Jj^l^ment  by 
and  the  sheriff  drew  the  endorsement  of  an  appearance  on  gpa  must  be 
the  back  of  the  capias ;  and  saw  Trotter  and  jDtitm,  on  the  ^||JJJ^  i^jjj 

at  Uie  same 
timei  by  the  jury  who  try  the  issue. 

The  plaintiff  cannot  carry  the  eause  down  to  trial,  till  a  judgment  by  de&ult  is  entered 
against  the  one  who  omits  to  plead. 

Where  a  plaintiff  Inadvertently  takes  a  judgment  bv  default,  wiOiout  filinjg;  common 
bail,  or  causing  the  defendant's  appearance  to  be  entered,  the  court  will  allow  either  to  be 
done  on  payment  of  costs ;  and  if  the  omission  be  ocoasjoncd  by  the  defendant's  fault* 
then  without  costs. 


600  CASES  IN  THE  SUPREME  COURT 

Albany      ttiiirn  day,  who  promised    to  endorse   tlieir  appearance ; 

Feb.  1887.     but  this  WBs  not  done.     The  sheriff  returned  the  eapioi^  ce- 

V^VrV.    pi  corpora^  as   to   Trotter  and   Duntij  the   two  defendants 

T.  taken,  and   turn  est  invenlus   as  to  the  other ;  and  on  the 

Trotter.      Monday  following,  informed   the  plaintiff's  attorneys,  that 

be  had  served  the  process  on  two  of  the  defendants ;  but 

the  other  was  not  found. 

Trotter  and  Douglass  retained  an  attorney,  who  gave 
notice  of  retainer.  The  plaintiff  declared  ;  and  on  the  8ih 
of  January  last,  the  defendant.  Trotter^  pleaded  the  gen- 
eral issue  to  two  counts  ;  and  demurred  generally  to  two 
others  ;  the  declaration  containing  four  counts.  Dunn  did 
not  plead  ;  and  his  default,  for  want  of  a  plea,  was  enter- 
ed on  the  22d  of  January  last.  The  plaintiff  took  an  in- 
quest upon  the  issue,  and  assessed  contingent  damages  on 
the  demurrer  at  the  Albany  circuit,  February  6thj  1827, 
on  a  venire  tarn  quam ;  and  the  damages  were  found  and 
assessed  by  the  jury  against  Trotter  only.  The  plaintiff 
then,  at  this  term,  entered  the  judgment  by  default,  and 
noticed  the  assessment  of  damages  against  J9uitn,  before 
the  clerk.  No  appearance  was  yet  entered,  or  common 
bail  filed  for  Dunn, 

Xi.  Gardemer,  moved  to  set  aside  the  default  against 
Dunn^  and  the  inquest  against  Trotter,  for  irregulan'ty.  He 
cited  7  John.  270 ;  1  Dunl.  Pr.  569,  70 ;  3  Saund.  300  a.  ; 
TWcTi  Pr.  671  ;  Tidd's  App.  164  ;  6  John.  Rep.  325  ;  11 
Co.  Rep.  5;  I  IM.  Ent.  IS7 ;  2  B.  ^  P.  163;  \  ^rchb. 
Pr.  9;  1  SeU.Pr.  11  ;  Rkh.  Pr.  C.  P.  11  ;  Rich.  Pr.  K. 
B.  225. 

/•  JQn^r,  contra,  cited  1  Dwd.  Pr.  569,  570 ;  3  Sound. 
300,  a. ;  Tidd^s  Pr.  671 ;  3  John.  153 ;  2  Cowen,  43. 

Curia.  The  inquest  was  irregular;  and  must  be  set 
aside  with  costs.  Where  there  is  an  issue  as  to  one  de- 
fendant, and  a  default  as  to  another,  the  damages  should 
be  assessed  against  both  defendants  by  a  jury  at  the  circuit, 
on  a  venire  tarn  quam.  The  note  was  a^^ainst  all  the  de- 
fendants; they  were  all  sued;  and  the  plaintiff  could  not 


OF  THE  STATE  OP  NEW-YORK. 


601 


carry  down  the  issue  for  trial  as  to  both,  till  be  had  ob- 
tained judgment  by  default  against  Dunn.  (17  John.  270.) 
The  cause  would  then  have  been  in  a  stale  for  trying  the 
issue  as  to  one,  and  assessing  the  damages  against  both* 
The  course  taken  here  might,  and  probably  would,  result 
in  a  different  amount  of  damages  against  different  defend- 
ants, on  the  same  joint  contract. 

We  deny  the  motion  to  set  aside  the  default,  and  any  of 
the  subsequent  proceedings,  except  the  inquest.  The 
plaintiff  proceeded  in  good  faith ;  having  every  reason  to 
suppose  that  an  appearance  was  endorsed  upon  the  pro- 
cess. If  this  had  been  done,  and  the  clerk  had  inadvert- 
ently  omitted  to  enter  it,  we,  of  course,  should  have  allow- 
ed it  to  be  done  nunc  pro  tunc.  (1  Caines^  512.)  It  is 
also  much  a  matter  of  course  to  allow  common  bail  to  be 
filed,  where  it  is  omitted  by  the  plaintiff  through  mistake 
or  inadvertence.  (2  Cowen,  43.)  Here  the  plaintiff  was 
misled  ;  and  that  too,  in  some  degree,  by  the  act  of  the  de- 
fendants themselves.  They  promised  the  sheriff  to  en- 
dorse their  appearance ;  but  omitted  to  do  so.  The  plain- 
tiff may  now  enter  their  appearance,  or  file  common  bail 
nunc  pro  tunc^  without  costs. 

This  saves  the  proceedings  in  their  present  situation, 
except  as  to  the  inquest.  The  issue  and  default  both  stand, 
upon  which  the  plaintiff  can  go  regularly  down  to  the  next 
circuit,  and  try  his  issue,  joined  with  Trotter^  and  assess 
damages  against  Dunn  simultaneously. 

Rule  accordingly. 


ALBANY, 
Feb.  1827. 


Gould  and  Baivks  against  Bruce,  sheriff,  &c. 

Cross  motions.     The  defendant  n^oved  for  judgment  as  j^^Pjj^^ 
in  case  of  nonsuit ;  and  the  plaintiffs,  to  strike  out  the  no-  untary  reuurii 

lice  given  by  the  defendant  with  his  plea.     The  cause  be-  aSf'^^SsiSn^S 

Meapo  agaimt 
a  sheriff,  is  within  the  statute,  {\  R.  L.  486,  «.  83,)  and  must  be  sapported  by  iMdefeikU 
ant's  affidavit  that  the  escape  was  without  his  consent,  privity,  &c« 
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Feb.  18S7. 

Cayward 

T. 

Doolittle. 
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ing  at  issue,  was  noticed,  but  not  tried,  at  the  last  JWf- 
ra  circuit.  It  was  an  action  of  debt  for  the  escape  of  one 
Chajm  from  the  custody  of  the  defendant,  as  sheriff,  on  a 
ca.  8(L  Plea,  the  general  issue,  and  notice  of  voluntary 
return  before  suit.  This  notice  was  not  accompanied  with 
an  affidavit.  The  plaintiffs  noticed  the  cause  for  trial  with- 
out discovering  that  the  omission  was  material ;  and  offer- 
ed that  as  the  excuse  for  not  trying;  deeming  it  necessary 
to  move  to  strike  out  the  notice. 


•d.  Samson,  for  the  plaintiffs,  cited  1  12.  L.  426;  16 
John.  312. 

T.  //•  Chaptn,  contra. 

Curia.  The  statute  (1  R.  L.  426,  sec.  23,)  is,  that 
a  plea  or  notice  of  retaking  on  fresh  suit,  shall  not  be  re- 
ceived, unless  the  defendant  make  and  file  an  affidavit  (hat 
the  escape  was  without  his  knowledge,  privity,  &c.  It  is 
denied  that  these  words  extend  to  the  plea  or  notice  of  a 
voluntary  return. 

We  think  the  latter  is  within  the  equity  of  the  statute, 
which  is  remedial ;  and  intended  to  prevent  the  officer's 
connivance  at  escapes. 

We  therefore  deny  the  motion,  for  judgment  as  in  case 
of  nonsuit,  on  payment  of  costs.  We  grant  the  motion  to 
strike  out  the  notice  ;  the  defendant  to  be  at  libei  ty  to  re- 
tain it,  however,  on  filing  the  proper  affidavit,  and  paying 
costs. 

I. 


■  r 


H    f 


A  writ  of  Catward  against  Doolittle  and  others. 

repleTin,  tMt- 

edatonetftrm,      MoTiON,  in  behalf  of  the  defendant,  to  set  aside  the  writ 

at  SS^^'aMi  ^  replevin  issued  in  this  cause,  on  the  ground  that  it  was 

term  but  one, 

(an  entire  teim  ioterrening,)  is  voidable. 

£fMiA.  it  may  be  amended ;  but  not  unless  the  defect  appear  to  have  arisen  frmn  misCake ; 
and  all  suspicion  be  removed  that  the  long  return  day  was  a  trick  to  postpone  the  trial. 
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lested  ^ugKsl  19th,  1826,  and  returnable  on  the  lat  day  of    tLBUtr, 
the  present  term,  (one  enlire  term  iiaenetiing.)  ^^"^  '^'^' 

D.  O.  BeU,  for  the  motion.  SduMdw. 

Whiiing  nniJ  ButUr,  contra. 

Curio.  The  writ  is  clearly  voidable  at  least.  Goods 
cannot  be  arrested  in  this  way,  and  the  trial  of  the  right 
postponed  to  any  future  lime  the  party  pleases.  The  writ 
might,  perhaps,  be  amended,  if  ws  were  satisfied  that  it 
wna  a  mistake.  (1  Cowm,  S8.)  But  how  it  happened  is 
not  shown.  It  might  bare  been  a  trick  to  get  possession 
of  the  goods ;  and  postpone  the  trial  by  a  long  return  day. 
The  affidavits  do  not  entirely  remove  the  suspicion,  that 
this  proceeding  was  rather  for  the  purpose  of  obtaining  the 
vantage  ground,  in  a  negotiation  about  the  property,  which 
had  been  taken  on  attachment,  than  with  the  bona  fide  in- 
tention to  try  any  question  of  right.  The  defendants  show 
that  tbe  property  was  taken  in  September  last ;  and  one  of 
the  defendants  was  not  summoned  till  on  the  eve  of  this 
term.  There  should  be  a  strong  excuse,  to  warrant  an 
amendment  under  these  circumstances. 

Motion  granted  with  costs. 


Ex  parte  Schroeder. 

J.  T.  Ibtiiig,  first  judge  of  the  C.  P.  io  the  city  and  Afon^u 
«unty  of  J^ew-York,  on  the  application  of  Hant  Hartiu,  ^j^^^Ji 
granted  an  attachment   against  Schroeder,  as   an    absent  under  the  ab^ 


tent   aad  alb 


debtor,  within  the  statute,  (1  R.  L.  167.)     Harmty  the  Boondinffdabt 

creditor,  at  the  time  of  euing  out  the  attachment,  was  a  "'Ji^^^  ^ 

citizeQ  of  HmJntrg ;  not  a  resident  of  the  state  of  JV*«w-  dAioTrai^ 

Kerfc,  nor  domiciled  here,  nor  in  the  Vttiled  SttUa;  but  |?K    .^T^ 

the    debt    not 

WRfl  traoBtenlly  in    Jfeu-York.      Sehn^er,    the  oeblor,  being 
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ALBAN7, 
Ftb.  1897. 


Ex  parte 
Bchroeder. 


Charlestofij  South  Carolina;  never  resided  in  the  state  of 
JWir.  Torfc;  and  was  esteemed  solvent,  and  in  good  credit 
as  a  merchonL  The  property  attached  was  merchandize, 
which  arrived  at  (he  city  of  J^ew-York  in  a  vessel  bound 
for  Charlestofij  which  put  into  ^ewYork  by  reason  of  stress 
of  weather. 

The  attachment  was  granted  early  in  February,  1827. 
But  on  the  above  facts  being  shown  by  affidavit,  judge 
Irving  ordered  cause  to  be  shown  before  him  on  the  I9th, 
why  the  attachment  should  not  be  superseded.  Cause  be- 
ing shown  accordingly,  he,  on  (he  next  day,  delivered  his 
opinion  as  follows : 


Irving,  Judge.  The  1st  section  of  the  statute  for  re- 
lief against  absconding  and  absent  debtors,  (I  R.  L,  157,) 
declares  that  any  person,  being  indebted  teithin  this  state, 
who  shall  secretly  depart,  or  be  concealed,  &c.  may  be 
proceeded  against  under  the  act.  The  8th  section  pro- 
vides for  the  appointment  of  trustees ;  and  the  sections 
which  follow  to  the  17th,  prescribe  their  conduct  and  du- 
ties. The  17th  section  states  how  they  shall  make  dis- 
tribution ;  and  the  18th,  who  shall  be  considered  creditors, 
and  entitled  to  share  in  the  debtor's  property.  The  19th 
also  relates  to  the  creditors ;  the  necessity  of  their  notify- 
ing the  trustees  of  their  demands,  and  the  consequences  of 
their  neglect. 

Then  comes  the  20lh  section,  which  appears  to  be  in 
continuation  of  the  18th  and  19th.  It  is,  "  that  any  creditor 
out  of  this  state,  shall  be  deemed  a  creditor  within  this 
act ;  and  his  attorney,  on  producing  a  letter  of  attorney 
duly  authenticated,  &c.  may  proceed,  and  act  in  the  same 
manner  under  this  act,  as  if  the  creditor  himself  was  pres- 
ent." 

Does  this  relate  to  his  being  entitled  to  claim  a  share  in 
the  distribution,  after  trustees  are  appointed  ?  And  is  it 
restricted  to  this?  or  is  a  foreign  creditor  authorized  to 
proceed  against  the  properly  of  a  foreign  debtor  f  If  so, 
will  not  the  provision  conflict  with  Che  Ist  section  of  the 
act,  which  states  that  the  debtor  shall  be  indebted  mrUn 


^ 
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thU  ttalef  And  wilh  the  23t],  whicli  provides  thai  the  iliamt, 
property  of  every  foreign  debtor  who  reaiilea  out  of  this  ^"'*'  '^ 
state,  and  u  indebted  within  it,  shall  be  liable  to  be  attached,  p^  ^^ 
sold,  &c.  iu  like  roaauer  as  the  estates  of  debtors  within  8cliraedgr. 
this  state  t 

The  Ist  section  provides  for  the  attaching  of  (be  prop- 
erty of  B  debtor  who  resides  in  this  state ;  is  indebled.mthin 
it,  and  absconds.  The  23d  section  provides  for  the  attacb- 
iDgof  the  property  of  a  debtor  who  resides  without  this 
state ;  but  it  indebted  uUkin  it.  Both  would  appear  to  con- 
template that  debts  only  of  this  description  could  be  the 
foundation  of  an  atlacbraent  under  this  BCt> 

The  decision  in  6  John.  Ch.  Rep.  185,  was  in  the  case  of 
a  debtor  who  resided  in  this  stale,  and  absconding  from  it ; 
his  creditor  residing  abroad.  The  case  in  5  Cowen,  393, 
was  that  of  a  debtor  who  fled  frotn  England,  concealed 
himself  here  to  avoid  arrest,  and  was  pursued  by  hb  cre- 
ditor. 

The  reasons  given  by  the  supreme  court  in  the  case  of 
FUxgtrald,  for  not  allowing  a  foreign  creditor  to  attach 
here  the  property  of  his  foreign  debtor,  ia  very  strong ;  and 
I  do  not  think  1  would  be  justified  in  going  farther  than 
the  supreme  court  has  authorized  in  5  Coaen,  which  is  the 
case  of  a  foreign  debtor,  who  ded  from  his  creditor,  came 
wiihin  our  jurisdiction,  and  concealed  himself  here,  to 
avoid  being  made  to  account. 

Under  such  circumetanceE,  as  the  supreme  court  is  in 
session,  I  shall  leave  the  parlies  to  make  application  for  a 
supersedeas  or  relief  to  (bem  ;  and,  iu  the  mean  time,  or- 
der all  proceedings  to  be  stayed. 

A  motion  for  a  supersedeas  was  accordingly  made  to 
this  court. 

S.  Stevtnt,  for  the  motion. 

/.  Aithott,  contra. 

Cvria.  We  think  judge  Irving  was  right  in  holding 
that  Schrotder  was  not  indebted  within  thi*  ttate.  Unless 
this  be  N,  the  case  is  not  embraced  by  the  pioviaions 

Vol.  TI.  77 
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ALBANY,     of  the  statute  in  question.     We  cannot  presume  that  the 

Feb,  18S7.     ^^y^^  ^^^^  which  Harms  proceeded,  was  contracted  in  this 

w,^'^^^^^     slate.     For  aucht  that  appears,  the  debtor  was  never  within 

UucB  Ins.  Co.  .  ^      ,,  .1  •■•.  11 

▼.  our  jurisdiction.     Could  even  a  resident  creditor  proceed  by 

^^^^         attachment  here  upon  a  contract  made  abroad  1 

Fitzgerald 9  cose,  (2  Cainesy  318,)  is  exactly  in  point; 
and  has  not  been  overruled  or  questioned,  except  so  far  as 
it  denies  the  right  of  a  foreign  creditor  to  proceed  under 
the  act  in  any  case.  Robinson  v.  Cooper^  (6  John.  Ch.  Rep. 
186,)  was  the  case  of  a  foreign  creditor  proceeding  against 
a  debtor  resident  in  this  state ;  and  in  CaldwelTs  case,  (5 
CoweUy  293,)  the  foreign  debtor  had  fled  to  this  state,  and 
was  concealed  here ;  and,  according  to  our  recollection,  there 
was  satisfactory  evidence  of  his  being  domiciled  here,  (a) 

Supersedeas  granted. 

(a)  The  court,  I  am  sare,  considered  the  debtor  domiciled  io  this  state, 
under  the  circumstances  of  ihat  case.  I  reported  the  case,  merely  in  refer. 
ence  to  the  right  of  a  foreign  creditor,  independent  of  the  question  ithere  his 
debtor  is  domiciled. 


The  Utica   Iivsurance   Company  against  Scott. 

Assumpsit  against  the  defendant,  as  endorser  of  a  prom- 

Pica    amend-  igsory  note  to  the  plaintiflTs.     The  defendant  pleaded  a  spe- 
ed after  repli*     . 
cation,  demur-  cial  plea,  to  which  the  plaintiffs  replied;  and  the  defendant 

demurrer*'  ""  demurred  to  the  replication,  and  the  plaintiffs  joined  in  de- 
judgment  in  murrer.  The  supreme  court  gave  judgment  for  the  de- 
fo?ldefcndant|  fcndant,  on  the  ground  that  the  replication  was  defective, 
on  the  ground  and  held    the    plea  good.     This  was   in  Jl/ay  term,  1881. 

that  the  repli-    ,^-^,.,        -^-^^v^  , 

cationwasbcd  {See  19  John.  Rep,  1,  o.  C.)  On  error  Io  the  court  for 
andplcagood;  ^|^g   correction   of    errors,   (December    session.    1826,)    the 

writ  of  error  to  *    ^  j  >/ 

the  court  of  er-  judgment  of  the  supreme  court  was  reversed,  on  the  ground 
Mr*"beaiuse  ^^^^  ^**®  P^^^   ^'^^  defective   for  want  of  piecision  or  other 

plea  was  bad. 

But  this  was  on  paying  the  costs  of  both  courts. 

The  supreme  court  considered   the  case  the  same  as  if  the  plea  bad  been   oTemiled  in 
that  court  on  the  demurrer. 

That  court  will  allow  a  plea,  holden  bad  on  the  demurrer  to  the  replication,  to  be  amend- 
ed ;  though  the  plea  set  up  an  unconscionable  defence. 

But  thev  will  not  allow  a  new  plea  to  be  added,  setting  up  a  new  defence  which  is  an- 
eonseionable. 
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imperfection  (as   the   defendant  stated   in  his    aflSdavit.)  albant 

The  record  being  remiUed  to  this  court,  a  motion  was  now  ^^^'  *8*^« 

made  by  the  defendant  to  amend  his   plea.     The  afiidavit  rr'T^'y^ 

of  the  counsel  for  the    plaintiff  stated   that  he   heard  the  t. 

opinions  delivered  in  the  court  of  errors  ;  and  understood  ^^^^ 
the  reversal  to   be   on  the  ground  that  the  replication  was 
good  ;  not  on  the  ground  that  the  plea  was  bad. 

Jl.  Van  Vechteriy  for  the  motion,  cited  2  John.  233 ;  3  id» 
257  ;  10  id.  26  ;  2  Dunl  Pr.  1 139  ;  5  Taunt.  264. 

Takottf  {attorney  generaly)  contra,  cited  1  John.  Cos.  246  ; 
1  Cowen,  37;  18  John.  310;  1  Burr.  322;  18  John.  30; 
Tidd's  Pr.  657,  660 ;  9  John.  78 ;  3  «.  148  ;  2  John.  Cos. 
284 ;  3  id.  140,  141,  300,  301  ;  1  East,  135,  391  ;  2  J?,  i^ 
P.  482 ;  3  R  if-  P.  1 1,  12  ;  19  John.  1  ;  2  Bl.  Rep.  1073  ; 
4  John.  Ch.  Rep.  332  ;  4  T.  R.  228  ;  1  Burr.  402  ;  2  Str. 
1002;  Tidd'8  Pr.  818  ;  3  John.  181  ;  I  B.  ^  P.  339  ;  4 
T.  R.  468  ;  1  Burr.  54  ;  2  Burr.  936. 

Curia.  Allowing  this  amendment  is  a  matter  of  dis* 
cretion.  It  is  objected  that  the  application  comes  too  late  : 
the  proceedings  being  no  longer  in  paper,  as  it  is  express- 
ed in  England.  This  might  formerly  have  been  an  ob- 
jection ;  but  it  is  not  so  at  this  day,  when  a  much  greater 
latitude  than  formerly  prevails  in  favor  of  amendments. 
It  will  be  seen  by  consulting  the  authorities,  that  courts 
have,  of  late,  not  confined  themselves  strictly  to  cases 
where  proceedings  may  be  said  to  be  in  paper ;  but  they 
have  been  guided  by  the  question  whether  substantial 
justice  requires  the  amendment,  at  whatever  stage  of  the 
proceedings  it  may  be  moved. 

The  motion  is  to  amend  generally.  This  is  objected  to  ; 
because  the  defendant  may  add  a  new  plea,  and  set  up  a 
technical  usury  in  discounting  the  note ;  an  unconsciona- 
ble defence  undoubtedly  ;  and  what  we  shall  not  allow. 
Again  ;  it  is  said  the  original  defence  is  unconscionable  ; 
which  was  a  plea  that  the  note  in  question  was  discount- 
ed contrary  to  the  restraining  act ;  and  the  case  is  likened 
.to  the  principle  which  denies  a  new   trial  in  a  hard  action  ; 


^* 
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Butte  rfield 

V, 

Coopeft 


where  the  the  court,  in  the  exercise  of  their  discrelioii,  will 
sometimea  refuse  a  party  the  second  chance  of  successy  who 
has  failed  to  recover  on  the  first  trial.  We  agree  that  we 
will  not  allow  a  new  defence  which  is  unconscionable ; 
but  we  are  not  aware  that  the  principle  can  be  extended  to 
this  case.  The  plea  is  to  be  regarded  now  as  if  it  had  been 
overruled  in  this  court  upon  the  demurrer ;  and  on  the 
ground  that  it  was  so  defectively  drawn,  as  not  to  present 
the  defence  which  it  aimed  at.  This  is  much  a  matter  of 
course  ;  nor  has  it  been  denied  merely  because  the  pariicu* 
lar  plea  sought  to  set  up  an  unconscionable  defence,  pro- 
vided it  was  a  valid  one.  The  defendant  ought  not  to  suf- 
fer from  the  delay,  under  the  circumstances  of  this  case* 
The  plea  was  holden  good  in  this  court,  but  overruled  on 
error  against  him.  There  is,  to  be  sure,  some  dispute  of 
this  ;  but  the  defendant  so  understands  it.  The  dispute 
probably  arises  from  the  manner  in  which  the  opinions  of 

the  court  for  the  correction  of  errors  are  delivered.     From 

• 

the  great  number  of  that  body,  and  the  diflerent  grounds 
often  taken  by  members  in  deciding  a  cause,  such  difficul- 
ties  are  not  unusual.  Nor  is  it  very  material,  as  we  allow 
only  an  amendment  of  the  particular  plea,  to  which  we 
think  the  party  has  a  right ;  and  which  must  be  done  on 
payment  of  all  costs  of  the  demurrer,  of  this  motion,  and  of 
the  cause  in  the  court  for  the  correction  of  errors. 


Rule  accordingly. 


BuTTERFiELD  agabist  Cooper. 
^,       ,  .         Motion  to  set  aside  a  ea.  sa.  acrainst  the  defendant  on 

The    plain-    ,  ,,  z./..,^,  .•• 

tiflf    is     not  ^he  ground  that  no  JL  fa.  had   first  been  issued ;  the  de- 

Ihat""^ 'sS^  ^®"^^"'  having  put  in  special  bail.  But  the  balance  of 
bail  is  in,un-  proof  Upon  the  affidavits,  was,  that  no  regular  notice  of 
d"t  givf f!I^I  special  bail  had  been  given  to  the  plaintiff's  attorney. 

iiiar        notice 

mty^^'thln.      ^'  ^'^^"'  *  '^-  ^-  Srotuon,  for  the  motion. 

fore,  tho'  spe- 
cial bail  be  in,  issue  a  ea,  sa,  without  first  having  issued  a  A/«.  if  there  be  no  notice  of  bail 
given. 
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G.  C*  Sherman^  contra.  albant, 

Feb.  18S7. 

Curia.     The  plainlifT  was  not  bound  to  know  that  spe-        ^^,j^ 
ciai  bail  was  in,  without  regular  notice  of  bail.     The  mo-  ▼. 

^1       1*1  Hiitch. 

tion  must  be  denieu. 

Motion  denied. 


Wells  against  Hatch. 


The  plaintiff  having  made  a  case  in  this  cause,  upon  a  motion  for 
which  to  move  for  a  new  trial,  a  motion  was  made  in  his  8uc*»  rule  as  a 
behalf,  to  bring  on  the  argument  upon  its  order  on  the  cal-  [led  to,  upon 
endar:  But  ^jj*      ground 

that  a  copy  of 

An  affidavit  of  the  defendant's  attorney  was  read  on  the  the  caw  ia  not 
other  side,  stating  that  on  the  2Sth  day  of  February,  when  htm,wcort^g 
it  was  too  late  to  notice  the  cause  for  argument,  no  copy  to  the  practice 
of  the  case  settled  by  the  circuit  judge  had  been  served  on  ^urf  mosTbe 
him."  And  a  motion  was  made  in  his  behalf,  grounded  on  noticed  and 
this  affidavit,  (he  having  also  served  notice  of  argument,)  a  non-enume- 
that  a  new  trial  be  denied.  And  for  him  was  cited  Honay  ^'^tedmouon. 
T.  Chesterman^  (5  Coweuy  22.)  Contra,  was  cited  Delamater 
V.  Smithy  {\6John.  2.) 

fV.  Hay,  for  the  defendant. 

/.  FT.  Paddock,  for  the  plaintiff. 

Curia.  Delamater  v.  Smith,  (16  John*  2,)  lays  down 
the  rule  of  practice,  when  it  is  intended  to  move  to  strike 
the  case  from  the  calendar,  so  as  to  prevent  its  being  ar» 
gued.  Notice  must,  in  such  case,  be  given  as  for  a  non- 
enumerated  motion.  In  Honay  v.  Chesterman  (5  Cotftn^ 
22,)  the  motion  was,  that  a  new  trial  be  denied,  on  the 
ground  that  the  party  making  the  case  had  not  served  a 
copy  in  due  season,  and  the  opposite  party  bad  noticed  it 
for  argument.  We  granted  the  motion,  on  the  cause  being 
moved  vipon  the  calendar,  without  our  attention  being  call- 
ed to  the  inconvenience  of  thus  mingling  motions  of  an 
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Fob.  1827.     jj^g  surprise  which  such  a  practice  may  many  times  pro- 
Ex  parte     ^^^^  ^^  ^'^^  parly  making  the  case.     We  think  the  practice 
Drew.        should  be  uniform  in  these  motions  which  relate  to  the  cal- 
endar ;  and  ihat  where  a  copy  of  the  case  is  not  served  ac- 
cording to  the  practice  of  this  court,  the  application  (o  deny 
the  motion  sought  by  the  case,  or  for  such  rule  as  the  party 
is  entitled  to  by  the  neglect,  shall  come  on  upon  a  regular 
notice,  as  for  a  non-enumerated  motion. 

Rule  accordingly. 


Ex  parte  Drew. 

Where  the  do-  Mters  sued  Drew  in  a  justice's  court,  for  trespass 
fuIiUce's  omrL  9^^^^  clausum  fregit^  alleged  to  have  been  committed  in 
pleads  UUe  to  Rensselaer  county.  Drew  justified  by  a  plea  of  title,  on  the 
tf^(Mu»^fuarc  4'*  of  June,  1825,  and  entered  into  a  recognizance,  such  as 
timuwnfrtgU,  js  required  by  the  Qth  section  of  the  50  dollar  act,  {sess,  47, 
abide  by  his  />•  283.)  In  May^  1826,  a  capias  ad  respondendum  was  served 
pica,  on    the  qj^  Drew,  at  the  suit  of  MyerSy  issued  out  of  the  Rensselaer 

same      action  '  i  • 

being  brought  C.  P.  two  terms  of  that  court  havmg  mtervened  between 

tho'^the  action  ^'^®  ^^"^®  °^  pleading,  &c.  before  the  justice,  and  the  issuing 
in  the  C.P.  be  of  the  capias.     .Myers  declared  for  the  same  trespass  as  the 

not    commen*  .  •       \    r        ^t      •      .•  t\  .*  •it>i 

cedatorbefore  ^"^  ^^  question  before  the  justice;  Drew  put  m  special  bail, 

the  term  of  the  qjjJ  pleaded  the  general  issue,  which  the  C.  P.  on  motion, 
t^.  P,  next  af" 

ter  the  plea  is  ordered  to  be  stricken  out,  with  costs. 

interposed    in 
the     justice*s 

^^^^  J.  Van  Vleckf  for  Drew^  now  moved  for  a  mandamu?, 

commanding  the  C.  P.  to  vacate  the  rule  to  strike  out,  &c. 
and  receive  the  plea.  He  said  the  only  question  was, 
whether  the  plaintiff  could  hold  the  defendant  to  his  plea 
of  title,  in  an  action  not  brought  till  after  the  term  next  fol- 
lowing the  interposition  of  the  plea  in  the  justice's  court : 
and  contended  that  he  could  not.  He  said  the  C.  P.  held, 
that  by  not  commencing  his  action  by  the  next  term  of  the 
C.  P.  the  plaintiff  merely  lost  his  right  to  compel  the  de« 
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fendant  (o  put  in   special  bail,  or  forfeit  his  recognizance  ;  albanv, 

but  that  he  was,   notwithstanding,  compelled  to   put  in  his  ^^^'  ^^^^' 

plea  of  title.  r.«„«„k,,« 

■  Dromagnam 

▼. 

The  Court   held  that  the  C.  P.   had  decided  correctly;  Clappfc 
and  denied  ihe  nr.otion. 

Motion  denied. 


Bromagham  against  Clapp  and  others. 
In  partition.     The  defendants  brought  a  writ  of  error     Awritofer- 

f,„„  ,i,i.  o..,M,  bu.  did  „.,  p,„  i„  b.i,.  Ti,.,.  w.. .,«, .  i-^^r ,: 

defect  in  the   writ   of  error ;  but  the  court   for  the  correc-  partition,  does 
tion  of  errors  allowed  it  to  be  amended,    and  retained  the  "utinli  ^pertt'' 
cause.     Before  the  amendment  was   allowed,    the  plaintiff  but  bail  in  er- 
issued  two  wri(s    of  Ji.   fa.^  one    against  Clapp,   and  one  gary. 
against  owners  unknown^   for  different  portions  of  the  costs 
in  partition. 

Jas^  Edwardsy  {S.  Jl.  Foot,  same  side,)  now  moved  to  set 
aside  the  executions  as  irregular. 

/.  F.  JsT,   Yatesy  contra. 

Curia.  By  the  statute,  (1  R.  L.  612,  s.  12,)  "error 
may  be  brought  within  the  same  time,  and  under  the  like 
restrictions  ^and  regulations,  as  in  other  cases."  This 
undoubtedly  refers  to  the  restrictions  and  regulations  in 
the  previous  act  "  concerning  writs  of  error,"  &c.  (I  R. 
L.  143.)  Independent  of  that  act,  there  is  no  restriction 
on  the  subject.  The  writ  is  one  of  right,  and  issues  of 
course,  in  all  actions,  real,  personal  and  mixed.  That  act 
requires  two  things  on  bringing  .error  from  this  court ;  the 
certificate  of  counsel,  and  bail.  The  former  is  not  neces- 
sary on  error  from  the  common  pleas  to  this  court :  and 
had  this  writ  been  from  a  judgment  in  partition,  rendered 
in  the  common  pleas,  there  would  be  nothing,  (not  even 
the  certificate,)  to  satisfy  the  words  quoted  from  the  stat- 
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Feb.  1827.     nient  and  dower.     Doubtless,  one  reason  is,  because  costs 
_  -  follow,  always  in  the  former,  and  often  in'the  latter.     The 

Proiuy       same  principle  exists  in  partition.     The  reason  why  bail  is 
M»DoagalL     ^^^  generally  required  on   error  from  judgments  in  real  ac- 
tions, is,     that   the    demandant    does   not   recover  costs. 
The  principle  of  requiring  bail,  therefore,  concurs  with  the 
words  of  the  statute. 

But  the  point  is  new  in  practice,  and  the  party  pro- 
ceeded in  good  faith.  Let  the  executions,  therefore  be  set 
aside,  on  payment  of  costs,  and  putting  in  and  perfecting 
bail  in  error. 

Rule  accordingly. 


Executors  of  Proutt  against  M'Dgugall. 

In  assumpsit      I^  assumpsit  on  promises  made  to  the  testator,  the  plain- 
by  executors,  ^jflg   recovered  before  statute   referees,  *28,?0.     The  suit 

brought  in  the  ^ 

supreme  court,  was  commenced  in  1820.    The  accounts  of  both  parties 

ed   less  than      Xhe  questions  were   submitted  by  consent,  1.  Whether 

they    'shoufd  the   plaintiffs  were  entitled  to  costs;  2.  If  not,   whether 

not     recover  jjj^y  ghould  pay  costs  to  the  defendant ;  3.  Whether  the 

Held,   also,  plaintifis  or  defendant  were  bound  to  pay  the  referees'  fees. 

that  being  ex-  « 

wStli^bTe     S.  W.  Jones,  for  the  plainliffB. 

to  pay  costs. 

Held,   also,      JV*.  F.  Beck,  for  the  defendant. 

that  they  were 

^r%^tnll  (^^^'  The  suit  being  in  this  court,  the  plaintiffs  are 
feeswithinthe  not  entitled  to  costs.  Had  it  been  in  the  common  pleas, 
Srs^rowhidi  the  rule  would  have  been  otherwise,  because  the  accounts 
imposes    this  of  both  parties  exceeded  {8400.     (4  Cowen,  396.) 

upon  the  pre-       ^t.i  .  Z        iii        ».i_  •  ^l 

vailing  party.  Nor  IS  the  question  affected  by  the  otn  section  of  tne 
statute  of  1818,  {sess.  41,  ch.  94,  p.  80.)  This  provides, 
that  in  any  action  which  may  be  brought  in  a  justice's 
court,  the  plaintiff,  suing  in  a  court  of  record,  shall  not  re- 
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cover  costs^unlesB  he  recovera  damages  lo  more  than  $50.    albaht, 
Thai  seclion  eays  nothing  of  the  defendant's  costs.  ^'^  '^•''• 

The  next  queaiion  is,  whether  the  defendant  shall  have     Heobum 
coBta.      This  depends  on  ihe  Sd  and  4Lh  eeciions  of  the  ▼• 

aUtute  concerning  costs.  (1  R.  L.  343.)  The  2d  section  **"* 
denies  costs  to  ihe  dcfendnni,  where  the  plaintiff  sues  as 
executor  or  Adminietrator  in  right  of  the  teelntor  or  intes- 
tate, though  he  fail  lo  recover  any  thing.  The  4th  section 
declares  that  the  plainiilT  not  recovering  in  the  supreme 
court  more  than  $50,  shall  pay  costs.  But  the  latter  sec- 
tion has  never  been  construed  to  apply  lo  executors  or  ad- 
ministrators. The  same  provisions  run  through  various 
revisals  of  our  laws;  but  the  cases  have  been  uniform  in 
protecting  personal  reprcsenlalives  against  costs ;  and  that 
too,  even  since  iliey  might  sue  before  justices.  (2  John. 
Cat.  209.  6  John.  Rep.  379.)  The  rule  laid  down  in 
Hamlin  v.  Harl,  (4  Coicm,  396,)  applies  only  to  parties  suing 
ID  their  own  right. 

Another  question  is,  who  shall  pay  the  referees*  fees  ? 
By  the  ataiuie,  (I  R.  L.  517,)  they  are  to  be  paid  by  the 
prevailing  party ;  that  is  to  say,  the  one  in  whose  favor  the 
report  is  made.  The  plaintiiTd  are  here  the  prevailing  party. 
They  are  lo  pay  the  referees,  though  the  fees  cannot,  as  in 
ordinary  cases,  be  allowed  to  them  in-  taxation  against  the 
defendant. 

Rule  accordingly. 


Hepburn  against  PIoag  and  Hepburn,  (a) 

Dbbt  od  the  penalty  of  articles  of  agreement,  tried  at  the 
Columbia  circuit,  in  Stptember,  1824,  before  Betts,  (late)  not  altowatde 

a.g.iii  dabtTor 
til*  penalty  in  articlri  of  agreement,  by  which  Iha  ilcrendants  coTenant«d  lo  maintain  iba 
plaintiff,  lie.  and  proTide  him  wild  proper  tnediciiie  and  altendanie. 

Damagaa  dua  upon  euch  an  aj;ree-nenl  cannot  be  »et  off;  end  where  damagoi  are  not,  in 
lb*ir  natora,  capibla  of  ■et'off,  (hay  cannot  be  met  by  a  wt-off,  in  an  action  far  them. 

Tha  (liBerence  in  the  phraaeolnf^y  oftlie  act  of  1813,  (1  B.  L.6IS,«eI.  I,)  in  iha  lut 
Nriiion  of  Iha  lawa,  from  formir  acts,  has  not  extended  the  right  of  est- off;  but  the 
pcMMtl  tutata  ahoold  be  conitrued  u  wen  tha  former  atatutai  on  ttuL  aubjact. 

(•)  Vid.  A  Cetfm,  S7,  S.  C. 

Vol.  TI.  T8 
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By  the  articles,  the  defendante  agreed,  (mler  oito,)  to 
pay  $500,  and  maintain  and  support  the  plaintiff,  his  moth- 
er and  sister,  in  sickness  and  health,  in  all  necessary  and 
comforiable  meat,  drink,  washing,  lodging,  wearing  apparel, 
medicine  and  medical  attendance  ;  and  in  all  other  conven- 
ient and  comfortable  respects,  which  their  circumstanoM 
and  situations  might  require.  To  these  things  they  bound 
tiiemselves  in  the  penalty  of  j(2000.  One  of  the  breaches 
assigned  was,  that  the  defendants  had  not  maintained  and 
supported  the  plaintiff;  and  on  this  breach  alone  was  evi- 
dence offered  at  the  trial. 

The  defendants  offered  in  evidence  a  set-off,  under  a  no- 
tice, for  that  purpose,  of  money  paid  for  the  plaintifl^ 
amounting  to  j(ll72,89,  before  the  commencement  of  the 
suit.  This  was  objected  to ;  and  overruled  as  inadmissi- 
ble,  by  the  judge  :  but  he  received  the  evidence  of  the 
amount  paid  ;  and  allowed  the  jury  to  certify  the  balance 
due  to  the  defendants,  over  and  above  the  j|(500  mentioned 
in  the  articles,  with  a  view  to  have  the  question  settled  by 
this  court.  They  assessed  the  plaintiff's  damages  at  a  spe- 
cific sum  ;  and  certified  the  balance  due  to  the  defendants 
accordingly. 

E.  fVUliamsy  for  the  defendants,  moved  for  a  new  trial. 
He  cited  I  H.  L  5\5  ;  S  John.  Ch.  Rep.  360,  noie  (a)  ;  id. 
673  ;   Willes,  26 1  ;  2  Burr.  820. 

C.  Bushndl^  contra,  cited  4  Cotoen,  57;  %  John,  155;  5 
id.  105;  Moni.  on  Set^Off,  18,  19;  Dunl  Pr.  476,  8,9, 
500 ;  3  John.  Ch.  Rep.  351,  4,  7,  8 ;  W.  473,  5 ;  4  id.  292, 
and  case8  there  died ;  I  R.  L.  5\5;  \  K.  ^  R.  347,  hcL  1 ; 
2  Cotcen,  173,  per  IVoodworlh^  J. ;  4  Cowen,  49^  9. 

Curittj  per  Woodworth,  J.  It  seems  to  roe  this  is 
clearly  a  case  of  unliquidated  damages.  The  question  is, 
not  simply,  what  is  the  value  of  boarding  and  lodging  by 
the  week  or  otherwise  1  or  how  much  should  be  charged 
by  a  physician  for  defined  and  specific  services  1  or  what 
is  a  reasonable  sum  for  a  certain  quantity  of  medicine  1 
but  it  involves  this  inquiry :  what  shall  be  considered  as 
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necessary  and  comfortable  support  and  apparel  1  It  must  albant, 
be  suited  to  the  circumstances  of  the  plaintiff ;  and  de-  ^^^  '®*' 
pends  on  a  fair  and  reasonable  construction  of  the  cove- 
nant* On  this  point,  a  jury  would  be  obliged  to  exercise 
a  sound  discretion  ;  and  perhaps  different  jurors  would 
form  different  opinions.  How  then  can  it  be  said  the  dam- 
ages are  certain  ?  Again  ;  medicine  and  medical  attend- 
ance are  to  be  provided  in  sickness.  Suppose  the  parties 
disagree  as  to  the  medicine  and  medical  attendance  req^uir- 
ed ;  and  the  plaintiff  considers  himself  warranted,  under 
the  covenant,  to  procure  other  and  more  frequent  medi« 
cal  attendance  than  the  defendants  are  willing  to  afford ; 
would  not  the  jury  be  called  on,  in  assessing  the  damages, 
to  pass  on  this  question  1  and  if  it  appeared  that  reasona- 
ble attendance  and  medicine,  according  to  the  degree  or 
severity  of  the  sickness,  had  not  been  furnished,  to  allow 
the  plaintiff  damages  for  whatever  additional  expense  he 
had  necessarily  incurred  in  this  respect  ?  This  view  of  the 
subject  does,  in  my  opinion,  place  the  plaintiff's  claim 
among  the  cases  where  uncertain  damages  are  sought  to 
be  recovered ;  and  consequently  it  could  not  be  set  off. 
If  it  could  not  be  set  off  by  the  plaintiff  in  an  action  against 
him  by  the  defendants,  it  is  well  settled  that  the  defend- 
ants are  not  entitled  to  the  benefit  of  it  as  a  set-off.  The 
law  on  this  point  is  laid  down  in  several  cases.  (2  John* 
155.  5  U.  105.  Mont,  on  Set-Off,  18,  19.  3  John.  Rep. 
351.     4  id.  292.) 

But  it  is  contended  that  the  statute,  (1  it.  L.  515,  s.  1,) 
has  extended  the  doctrine  of  set.off,  by  the  insertion  of  the' 
words,  *' or  have  demands  arising  on  contract  or  credits 
against  each  other."  I  think  it  is  evident  the  legislature 
did  not  intend  to  change  the  law  ;  so  as  to  give  a  parly  the 
benefit  of  uncertain  damages  by  way  of  set-off.  If  they 
did,  why  does  the  same  section  provide,  that  if  the  suit  be 
brought  on  a  bond  or  other  contract,  for  the  recovery  of  a 
penalty  for  the  non-payment  of  money  only,  and  such  bond 
be  given  in  evidence  by  the  plaintiff  or  defendant,  the  sum 
bona  fide  due,  and  not  the  penalty,  shall  be  deemed  to  be 
the  debt  ?  Such  a  bond  or  contract,  unless  for  the  payment 
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ALBANY,  of  money  only,  cannot  be  given  in  evidence.  If  ihc  for- 
^!^  !f!^J  ™®''  P^*"^  ^^  ^^^  section  was  intended  to  extend  the  doc- 
trine of  set-oflT,  it  may  be  presumed  the  legislature  would 
have  allowed  a  bond  conditioned  for  the  performance  of 
covenants,  to  be  given  in  evidence,  equally  as  if  for  the 
payment  of  money. 

The  question  of  set-ofT  has  frequently  arisen  since  Che 
passing  of  the  statute  of  1813  ;  and  I  apprehend  that,  in 
no  case,  have  the  courts  of  law  or  equity  given  that  stat- 
ute a  construction  variant  from  what  obtained  previous  to 
the  last  revision  of  the  laws.  In  the  case  of  Duncan  v. 
Lj/on,  (3  John.  Ch.  Rep.  351,)  chancellor  Kent  examin- 
ed the  question  elaborately ;  and  decided  that  a  breach 
assigning  the  non-performance  of  a  covenant,  in  not  fur- 
nishing timber  and  provisions,  was  a  demand  at  law  in  the 
nature  of  redress  for  a  wrong  or  injury  committed,  and  not 
for  a  debt  due ;  that  it  rested  entirely  in  uncertain  and 
unliquidated  damages.  This  case  was  several  years  after 
the  act  of  1813  ;  and  is  an  authority  to  show  that  no  alter- 
ation had  been  made  in  the  doctrine  of  set-off  by  that  act. 
The  decision  of  the  judge  at  the  circuit  on  this  point  was 
correct ;  but  he  erred  in  allowing  the  balance  claimed  by 
the  defendants,  to  be  certified  in  their  favor.  In  this  very 
case,  (4  Cowen,  57,)  we  decided  that  the  certificate  was  a 
nullity. 

As  to  the  hardship  of  this  particular  case,  the  answer  is, 
we  do  not  possess  the  power  of  applying  the  remedy.  The 
statute  is  remedial ;  and  embraces  certain  cases  only.  Un- 
til the  legislature  interfere,  and  alter  the  law,  a  defence 
like  that  relied  on  by  the  defendants,  cannot  be  available 
by  way  of  set-off.  The  motion  for  a  new  trial  must  be  de- 
nied. 

New  trial  denied. 
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Jackson,  ex  denu  Ten  Eyck  and  wife,  against  Richards*      n-^^v^^ 

Jackson 

Ejectment  for  a  part  of  land  called  tract  H.,  Massenaj     Richards. 
SL  Lawrence  county  ;  tried  at  the  circuit  in  that  county,    ,  . 

"^       It  IS  essential 

February  9//i,  1826,  before  Walworth,  C.  Judge.  to  the  validity 

At  the  trial,  the  plaintiffs  having  deduced  a  regular  title  ^hatfi  s»^**ld 
to  one  undivided  half  of  the  premises  in  question,  to  ^nn^  be  deliYcred 
wife  of  Ten  Eyck,  who  are  the  lessors  of  the  plaintiff,  by  ^^Burthc'fact 
descent  from  *Snn^Sy  ihe  wife's  father,  M.  VUchery  who  died  of  non-accept^ 

•     tm/xa  -    J  ance  cannot  be 

m  1793,  rested.  ahown  by  the 

The  defendant,  to  show  title  out  of  the  plaintiff,  ffave  in  ^">^««  decla- 

•I  f  .u  •        •  •        /  *'*^'<^"  of  the 

evidence  a  conveyance  of  the  premises  m  question,  (among  grantee;    es- 

other  land,)  from  Ann.  while  sole,  and   her  co-heir,  Sebas-  Pf?Jj"y^^ere 
»/  '  '  '  third    persons 

Han  Vischer,  to  their  mother,  Lydia  VischeTy  in  fee,  dated  are  interested 
March  13/A,  1800.  This  proof  was  by  an  exemplified  copy  JTr'^defolu^ 
of  the  conveyance  from  the  secretary's  office.  ^*»«  deed.    It 

In  answer  to  this,  the  plaintiff's  counsel  read  in  evidence  ed,  like^any 
an  instrument  dated   October   12/A,   1824,  which  was  at- ?^**.«»' ^'^c^  by 

disinterested 

Cached  to  the  conveyance  from  Ann  and  Sebastian  Vischery  witnesses  un. 
and  executed  by  their  mother;  by  which  she  certified,  that  ^^jg^ntial 
the  conveyance  from  Ann  and  Sebastian  Fischer,  was  never  to  a  valid  dis- 
executed  and  delivered  to  her,  or  agreed  to  be  executed  jh**°*^gg '  ^ 
and  delivered  to  her,  by  the  grantors,  or  either  of  them  ;  »«ch  that  the 
and  that  she  never  had  seen,  or  had  the  possession  of  it,  or  disclaimed  ""^ 
done  any  act  signifying  her  assent  to  take  the  estate  con- ^°"**^,P®",*^^ 

,  0.^0  vest,  but    for 

veyed  by  it.  And  she  thereby  declared  her  dissent ;  and  the  disclaim- 
that  the  conveyance  was,  as  to  her,  her  heirs,  &c.  inopera-  ^'  unless  it 
tive  and  void  ;  and  that  the  land  conveyed  by  it  was  vest-  express  condi- 
eA  in  Ann  and  Sebastian  Vischer,  This  instrument  was  g^„j^2iatihe 
acknowledged  the  12/A,  and  recorded  in  the  secretary's  of-  grantee  shall 
fice  the  14/&  of  October,  1824,  in  the  usual  form  of  ac-  Thisproposi- 
knowledging  and   recording  deeds  of  land.     It  was  read  ^oniHustrated 

A  disclaimer 
may  be  by  record  ;  and  sometimes  by  deed  or  in  pais. 

Where  a  conveyance  of  land  is  drawn  and  sealed,  but  not  delivered,  it  is  Toid ;  and  not 
a  case  for  disclaimer  on  the  part  of  the  grantee. 

^  A  written  disclaimer,  therefore,  in  such  case,  being  put  on  that  ground,  not  affecting  the 
title  to  lands  in  any  way,  is  not  an  instrument  which  can  be  acknowledged,  or  proved,  and 
recorded,  within  the  registry  act,  (1  R,  L.  369.) 

Where  a  large  tract  of  land  is  divided  into  lots,  the  possession  of  one  lot  adversely  will 
Act  create  a  constructive  adverse  possession  of  other  parts  of  the  tract. 
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Jackson 

T. 

Richards. 


withoul  proof  of  its  execution,  otherwise  than  by  the  ac- 
knowledgment and  recording. 

The  admission  of  this  deed  was  objected  (o  by  the  de- 
fendant's counsel,  on  the  ground  that  it  was  not  an  instru- 
ment proper  to  be  acknowledged  and  recorded ;  and  was 
inoperative  as  a  deed  ;  but  it  w^as  received  by  (he  judge, 
by  consent,  subject  to  the  opinion  of  this  court. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  this 
court. 

The  judge  also  decided  a  point  of  adverse  possession, 
which  was  not  discussed  on  the  argument ;  but  which  will 
be  found  mentioned  at  the  close  of  the  opinion  of  the  court. 


/.  V.  Henry,  for  the  plaintiflf.  The  exemplification  of 
(he  conveyance  from  the  secretary's  office  was  mere  prhna 
facte  evidence,  liable  to  be  opposed  by  the  disclaimer,  or 
dissent  of  the  grantee.  An  exemplification  of  the  dis- 
claimer was  admissible.  Every  deed,  conveyance,  or  wri- 
ting concerning  real  estate,  may  be  proved  and  recorded  ; 
and  then  becomes  evidence  of  itself.  The  grantee  had  a 
right  to  dissent ;  and  the  writing  is  evidence  of  the  fact 
that  she  did  dissent.  He  cited  4  John.  Rep.  161  ;  1  John. 
Cos.  114,  116;  Shep.  Touch.  58,  68;  8  fin.  487,  488, 
Disagreement,  {A.)  pi  2,  10;  id.  489,  pZ.  18;  id.  490,  pL 
23 ;  Moore,  300 ;  4  Cruis.  529,  Tit.  32,  Deed,  ch.  22,  s.  1  ; 
22  Vin.  529,  Waiver,  {A.)  pi.  4. 

P.  S.  Parker,  contra,  cited  10  John.  456 ;  6  id.  149  ;  20 
John.  187;  3 /Jcp.  26  ;  4  Crtiw.  367,  Tit.  Dud ;  2  Rep. 
60,  61. 

He  strenuously  contended,  that  the  paper  set  up  as  a 
disclaimer,  was  a  mere  memorandu(n ;  and  coulJ  not  be 
received  as  testimony,  any  more  than  a  written  statement 
from  a  stranger ;  that  Lydia  Vischer  was  a  competent  wit- 
ness, and  should  have  been  sworn. 


CuriOy  per  Sutherland,  J.  The  material  question  in 
this  case  is,  as  to  the  admissibiliiy  and  effect  of  what  is 
called    the  disclaimer  of  Lydia    Fischer,  of   ihe  liih  of 
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October^  1824.  This  instrument  was  duly  acknowledged 
before  a  competent  officer,  and  recorded  in  the  office  of  the 
secretary  of  state,  on  the  14//i  of  October,  1824.  It  was 
produced  and  read  upon  the  trial,  without  further  proof, 
as  an  instrument  entitled  to  be  recorded  under  the  act  of 
April  \2thy  1813,  entilled  "an  act  concerning  deeds,"  (1 
R.  L.  369,  8.  5.)  It  was  objected  to  on  the  part  of  the  de- 
fendant, 1.  As  not  coming  within  that  act,  and  therefore  not 
duly  proved ;  and  2d.  That  admitting  it  to  be  technically 
within  this  act,  it  was  nothing  more  than  a  statement  under 
the  hand  and  seal  of  Mrs.  Vischer,  of  facts  which  she  was 
a  competent  witness  to  prove,  and  which,  if  true,  should 
have  been  established  upon  the  trial  by  her  oath,  and  not 
by  her  declaration  in  writing. 

The  defendant,  previously  to    the  introduction  of  this 
instrument,    had    proved  and  given   in    evidence,  a   deed 
from    Sebastian    Fischer y    and   •9nn    Vtschery    one   of   the 
lessors,  to  Lydia  Vischery  bearing  date  the   \3th  of  March, 
1800,  of  all  their  right,  title  and  interest  in,  or  to  the  real  or 
personal  estate  of  their  father  Matthew  Vischery  of  which 
the  premises   in  question   were  a   part.     The   title  of  the 
lessor,  Ann  Vischery  to  an  undivided  half  of  the    premises, 
as  one  of  the  two  heirs   at  law  of  her  father,  was  there- 
fore, shown   to  have  been  alienated,   and  her  right  to  re- 
cover defeated.     The   object  of  introducing  the   disclaimer 
of  Mrs.  Vischery   was  to  show    that  the   deed  from  Sebas- 
tian  and  Ann  Vischery  to  her,   of  the  ISth  of  JMarchy  1800, 
had  never  been  delivered  to,  or  received  by  her ;  that   it 
was  executed  and  recorded  without  her  knowledge,  privi- 
ty, or  consent ;  and  that  she  never  did,  and  does  not  now 
claim  to  hold  any  thing  under,  or  by  virtue  of  it.     If  these 
facts  are  true,  the  deed   was   unquestionably  void ;   and 
nothing  passed  by  it  to   Mrs.    Vischer.     It   is  essential  to 
the  validity    of  a  deed,    that  it  should  be  delivered  by  the 
frantor  and  accepted  by  the  grantee.     A  deed  takes  efifect 
only  from  its  delivery  ;  and   there  can  be  no  delivery  with« 
out  an  acceptance,  either  expressed  or  implied.     The  deed 
acquired  no  efficacy  from  the  circumstance  of  its  being  re- 
corded.    There  was   nothing  in  that  act  equivalent  to  a 
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wiihoiiL  proof  of  ita  exeeuUon.  ^oii  the  face  of  ii,  ii 

knowledgtnent  and  recordinr         ^d,  or  conveyonce,  may 

The  ndminioD  of  (hit  '         ,i  iruih  what  it    purporla  (o 

fendant's  counsel,  od  *'  jeing  engrossed  by  a   recording 

raenl  pmper  to  br  .,e  files  of  a  public  office.     {Jackttnt 

inopentiTe  u  '   ^,^«.   Cas.   U4.     12  John.  43?.     20  John. 

by  eoDHDt-       ^ji^t   n-ns  necessary,   therefore,  lo  defeat   this 

Terdi'-       ^  Has,   lo  show  (bat  k    had  never  been  deliver' 

**"""'     '.''/Ae  g"*nloT,  and   accepted   by  the  grantee.     Can 

■''lethowtt  by  the  writtea  declaration  of  the  grantee  1 

''^,o«t  it  be  proved,  like  any  other  fact,  by  the  testimony 

y  competent  wilnenes,  under  oathi 

The   doctrine   of  dUclaimer,  or  diaagretrntnt,   or  waiter, 

appears  to  me,  not  (o  be  applicable  to  a  case  hke  this.     It 

would  seem  only  to  apply  to  cases   where  the  party  who 

disclaims,  or  disagrees,  has  an  ettciion  at  the  time  of  his 

disclaimer,   either  to  affirm   and  receive,  or  to    repudiate 

and  reject,  the  estole  or  thing  intended  lo  be   conveyed  or 

given.     It  is  an  abuac  of  language,  to  say  that  ^.  disclaims 

or  waives  that  which  he  has  not  the  power  to  take. 

It  is  also  essential,  I  should  apprehend,  lo  a  valid  dis- 
clainier,  that  the  case  be  such  that  the  estate  or  thing  dis- 
claimed, would  pass  or  vesl,  but  for  the  disclaimer,  unless 
it  be  mode  an  express  condition  of  (he  grant  that  the  gran- 
tee shall  elect. 

Most  of  the  cases  of  disclaimer  in  the  books,  are  dis- 
claimers in  plcadiiigfi,  though  a  disclaimer  may  be,  and 
frequently  is,  by  deed,  or  m  puis. 

A  few  of  the  cases  to  be  fuund  in  the  books,  will  illus- 
trate these  principles. 

"  If  a  lease  is  made  to  ^.  for  life,  remainder  to  S.  and 
^.  dies,  the  law  ndjiidges  the  frank  tenement  in  JB.  lUl  he 
disagrees  or  disclaims;  and  by  the  waiving  thereof,  it 
vests  in  the  donee  or  his  heirs."  {Pin.  ^br.  Ditagree- 
menl,  (J)  pi.  2.)  There  the  estate  passed  from  the 
grantor  to  the  tenant  for  life,  end  B.  had  an  election  whe- 
ther to  take  the  remainder  or  not ;  and  but  for  hii  ditcliom- 
er,  ii  would  have  vested  in  him. 
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a  fine  is  levied  (o  two  ;  and  one  does  not  eiUery  nor 

thing;    and  the  olher  enters,  and  is  impleaded, 

*ay  plead  joint  tenancy   with  the  other ;  for  the 

r  the  fine  and  the  entry'of  the  one,  shall  be  ad- 

.^  to  be  in  both,  till  the  other  disagrees  by  matter 

.id:'  {id.  pi  4.) 

"  If  a  man  makes  a  gift  of  his  goods  to  me  by  deed  in 
my  (Asence,  this  is  good  without  livery  made  to  me  of  the 
deed,  till  I  disagree  to  tJie  gift^*'  ^c.     {id.  pi.  5.) 

"  When  one  has  election  to  have  a  thing  or  refuse  it,  if 
he  refuses  it,  then  it  was  never  in  him.  But  if  he  agrees, 
then  it  has  a  relation  to  the  first  act  done."     {id.  pi.  10.) 

"So  where  four  were  enfeoffed,  and  seisin  delivered  to  three 
only^  in  the  name  of  all,  the  fourth  comes  and  views  the 
deed,  and  by  parol  disagrees  to  the  deed.  Yet  this  doth  not 
divest  the  freehold  out  of  him  ;  but  the  tenancy  remains  in 
all,  until  disagreement  in  a  court  of  record."     {id.  pi.  14.) 

"Disagreement  by  covenantee  to  an  indenture  of  covenanif 
to  stand  seised  to  usesy  which  was  delivered  to  a  stranger  to 
the  use  of  covenantee^  defeats  all  the  uses  and  estates ;  for 
there  can  be  no  covenant  for  want  of  a  covenantee."  {id. 
pL  18.) 

Such  person  as  cannot  lose  the  thing  perpetually  in 
which  he  disclaims,  shall  not  be  suffered  to  disclaim.  An 
abbot  cannot  disclaim,  nor  a  bishop  ;  for  he  cannot  divest 
the  right  out  of  the  church.  Baron  and  feme  may  disclaim 
Ibr  feme.  But  if  the  baron  have  nothing  but  in  right  of  his 
feme,  he  cannot  disclaim.  (Fin.  Jlbr.  Disckamer^  {C.)pL 
1,  e,  8,  4,  5.) 

"  Infant  or  feme  covert  may,  at  full  age,  or  discoverture, 
waive  Uase  or  gift  made  to  them  during  coverture  or  non- 
age." (Ftn.  Mr.  Waiver,  {B.)  pi  3.  1  Inst.  23.)  There 
Ihe  lease  and  gift  were  voidable  at  the  election  of  the  infant 
or  feme  covert  only. 

In    Cruisers   Dig.  tU.  32,  Deed^  sect.  1,  it  is  said,  that 
deeds  may  be  avoided  in  several  ways  and  for  several  rea- 
"  Thus,  in  the  case  of  a  deed  poll,  the  grantee  may 
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ALBANY, 
Feb.  1897. 


disclcuM  the  estate  intended  to  be  given  to  Aim,  tti  which  case 
no  estate  toill  vest  in  him*^*  This  proposition,  in  its  terms,  im- 
plies that  if  he  does  not  disclaim,  the  estate  will  vest  in  him. 

Much  learning  upon  this  subject  is  to  be  found  in  Butler 
and  Baker* s  case^  (3  Coke^  25.)  In  page  26,  it  is  said,  if 
•i9.  makes  an  obligation  to  J5.,  and  delivers  it  to  C,  to  (he 
use  of  J?.,  this  is  the  deed  of  A,  presently.  But  if  C.  of« 
fers  it  to  £.,  there  B.  may  refuse  it  in  ptns  ;  and  thereby 
the  obligation  will  lose  its  force.  If  a  jointure  of  lands  be 
made  to  a  woman  after  marriage,  she  may  waive  this  after 
her  husband's  death,  and  take  her  dower.  (3  Coke^  27. 
Vid.  also  Joe.  L.  D.  lit*  Waiver  and  Disclaimer.) 

To  test  the  case  at  bar  by  these  principles.  Had  Mrs. 
Vischery  on  the  i2th  of  October^  1824,  when  this  disclaimer 
was  executed,  an  election  whether  she  would  accept  or  re- 
fuse the  grant,  after  a  lapse  of  24  years  from  its  date ;  and 
after  the  death  of  one  of  the  grantors,  without  a  delivery 
of  the  deed  1  Admitting  that  she  originally  had  the  right 
of  election,  she  was  bound  to  exercise  it  within  a  reasonable 
time  ;  and  if  she  did  not,  the  law  would  determine  it  for 
her.  It  would  not  suffer  the  deed  to  remain  in  abeyance^ 
if  the  expression  may  be  allowed,  for  such  a  length  of 
time. 

But  it  will  be  observed  in  all  the  cases  which  have  been 
cited,  that  no  act  remained  to  be  done  by  the  grantors. 
The  conveyances  or  deeds  were  complete  and  perfect,  de- 
pending solely  on  the  election  of  the  grantee,  whether 
they  should  take  effect  or  not.  Not  so  here.  The  deed 
had  never  been  delivered  ;  and  the  delivery  of  a  deed 
is  the  act  of  the  grantor.  The  grantee  had  acquired  no 
right,  which  she  might  waive  or  defeat  by  a  disclaimer.  If 
she  had  elected  to  take  the  deed,  it  would  have  been  inef- 
fectual, unless  the  grantors  then  chose  to  deliver  it;  and  if 
they  had,  it  would  have  taken  effect  in  consequence  of  the 
delivery,  and  not  of  her  election.  The  instrument  of  the 
\2th  of  October,  1824,  therefore,  which  is  called  the  dis- 
claimer of  Mrs.  Vischery  determined  no  right  whatever. 
It  is  a   mere  statement  under  her  hand  and   seal  of  certain 
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facts,  which  show  that  ihe  deed  of  the  \Sth  of  Marchy  1800, 
from  Sebastian  and  Jinn  Fischer  to  her,  was  void  and  in- 
operative ;  not  in  consequence  of  her  election  to  consider  it 
so;  but  on  $iccounl  of  a  defect  which  she  had  not  the 
power  to  remove  or  remedy.  Such  an  instrument  cannot 
be  considered  "  a  deed,  conveyance  or  writingy  of,  or  concern^ 
mg  any  lands,  tenemenls  or  Veo/  estate^  tnihin  this  state  ;^ 
within  the  meaning  of  the  act  of  the  12/&of  ^prUy  1813, 
(1  R,  L,  369,)  which  allows  such  deeds,  conveyances  or 
writings  to  be  recorded.  It  does  not  profess  to  convey  or 
transfer  any  interest  in  land  :  and  it  is  not  a  tmting  of,  or 
concerning  any  lands,  in  any  other  or  different  sense  than 
the  testimony  of  a  witness,  in  an  ejectment  suit  reduced  to 
writing,  and  signed  and  sealed  by  him. 

I  am  therefore  of  opinion,  that  that  instrument  was  not 
sufficiently  proved  to  entitle  it  to  be  read  ;  and  if  its  execu« 
tion  had  been  duly  proved,  that  it  was  incompetent  evi- 
dence. Mrs.  Vischer  should  have  been  produced  as  a  wit- 
ness by  the  plaintiff.  The  defendant  was  entitled,  not  on- 
ly to  have  her  speak  under  the  sanction  and  solemnity  of 
an  oath  ;  but  to  the  benefit  of  a  cross-examination.  On 
that  ground,  therefore,  a  new  trial  must  be  granted. 

The  judge  decided  correctly  upon  the  subject  of  adverse 
possession :  that  the  tract  H.  being  a  large  tract  of  land 
subdivided  into  difTeient  lots,  the  occupancy  of  any  one  of 
the  lots  would  not  ^ive  a  constructive  possession,  or  create 
an  adverse  possession  of  other  parts  of  the  tract.  {Jackson 
V.  Woodruff,  I  Cowen,  276  )  And  as  lot  number  12,  the 
premises  in  question,  was  not  actually  possessed  at  the 
time  of  the  marriage  of  the  lessors  of  the  plaintiff,  there 
was  no  adverse  possession  to  bar  the  right  of  the  lessor, 
ninn  Ten  Eyck>  This  question  has  been  repeatedly  de- 
cided by  this  court.  Indeed,  the  point  was  abandoned  by 
the  defendant's  counsel  upon  the  argument. 


ALBANr, 
Feb.  18S7. 

Jaekaon 

T. 

Bicharda. 


New  trial  granted. 
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Taylor  &  Otis 

V-  Taylor  &  Otis  against  Bullen. 

6u\ien.  ' 

A  promise  to  On  error  from  the  C.  P.  of  Madison  county.  In  that 
coUecUon  of  a  courl,  Bullen  declared  against  0(15,  impleaded  with  Taylor^ 
note  and  pay  djat  on  the  4th  of  December^  1817,  Stroud  made  his  oole 
all  cosison  all  for  JJ67,60,  at  two  years,  payable  to  Taylor  or  bearer ;  that 
8uit8     legally  Qjj  ^i^g  g^^  Qf  jH^   1319  the  defendants  below,  for  a  valu- 

commenced  ...  .     . 

for  its  coilec-  able  consideration,  assigned  (he  note  to  (he  plaintiiT  below; 
enforccd"°un-  ^°^  ^^^  value  received,  promised  him  to  warrant  the  col- 
iessa  suit  be  lection  of  the  note,  and  lo  pay  him  ull  costs  on  all  suits  le- 
a  legal  excuse  g^'ly  Commenced  for  its  recovery.  The  1st  count  then 
for  not  doing  charged,  that  on  the  20th  of  Septtmher,  1819,  iS^roud  died 

•0  IS  shown.      .,.,  .  i#.i--  •  ri- 

The    com-  mtestate,  insolvent,  and  no  letters  of  admmistraiion  of  his 
mcncement  of  gg^g^jg   had  ever   been  granted.     The  2d  count  was,   that 

a    suit    18     a  .  '  .  . 

condition  pre-  Stvoud  died  intestate,  and  no  letters  of  administration  had 
*^*^hethcr  the  ^^^^  been  taken  out,  whereby  it  was  impossible  to  coni- 
non-perform-  mence  any  suit.  To  these  were  added  the  money  counts. 
pening  of  a  Plea.  1st.  the  general  issue ;  2d.  to  the  1st  count,  that 
*^"^*"**°  P'®"  Stroud  died  seised  and  possessed  of  a  large  real  and  perso- 
right  of  action  nal  estate,  more  than  sufficient  to  pay  the  note,  subject  to, 
^sed  ^  as*to  ^'^^  chargeable  with  his  debts;  3.  to  the  Ist  count,  the 
give  the  rie^ht,  same  as  the  2d  plea,  with  the  addition  that  the  plainliflT 
ahort"  of  [hf  had  never  commenced  any  suit  or  suits,  or  other  proceed- 
actof  the  op-  jngs  against  Stroud,  or  his  heirs,  devisees,  or  personal  rep- 

posite  party?       °       °.  ^         .  ,,        .  1      .  ,      ,      . 

auere.  rescntalives,  for  the   collection  of    the  note  ;    nor  hod  the 

i?''"war"'*t  P'^^"^'^  applied  to  the  surrogate  of  JSIadison  county,  or  any 
the  collection  Other  proper  ofBcer,  for  grant  of  adnnuisiratiun  of  Stroud*s 
Uie*  "° makeiT  ^^tate,  nor  in  any  way  or  manner  attemplccl  to  collect  the 
and   pay    all  note.     4  and  5.  To  the  2d  count,  the  pleas  were  substan- 

costs    of     all  ,.   ,,       ,  ,  ,       - 

suits     legally  tially  the  same  as  those  to  the  Ist. 

commenced  Demurrer  and  joinder  to  the  2d,  3d,  4ih,  and  5th  pleas. 

for  its   coilec-  mi  •  >        »  >  r 

lion ;   the  at-  The  suit  was  commenced  in  the  court  below,  in  February 

lea*^biin/"a  ^^""'  ^^^^'  ^^  ^^^  Continued  to  June  term  following,  when 
condition  pre   the'court  below  gave  judgment  on  the  demurrers  thus  :•"  it 

cedent ;    it   is 

no  excuse  for 

not  moking  the  attempt,  that  the  maker  died  intestate  before  the  note  fell  due ;  and  that  no 

one  had  taken  out  letters  of  administration  upon  bis  estate. 
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appears  to  the  said  court  here,  that  the  said  first  and  sec-     albany, 
end  counts  of  the  said  declaration,  and  the  nriatters  there-    ^*^'  '®^^' 
in  contained,  &c.  are  sufficient  in  law,  &c.     Therefore,  it  xarlorfcOtis 
is  considered  that  (he  paid  plaintiflf  do  recover,"  &c.     And  t« 

in  February  term,  1825,  the  damages  of  the  plaintiff  were 
assessed  on  a  venire  iam  quam  at  |S96,64,  on  the  two  first 
counts,  for  which  the  court  rendered  judgment  with  costs. 

At  the  trial,  the  plaintiff  proved  the  note,  warranty,  death 
of  Stroud  intestate,  and  that  no  letters  of  administration  of 
bis  estate  had  been  taken  out,  as  mentioned  in  the  declara- 
tion. The  defendants  offered  to  show  that  he  left  real  and 
personal  estate  sufficient  to  satisfy  the  note  ;  but  the  evi- 
dence was  rejected  by  the  court,  and  the  defendants  ex- 
cepted. 

G.  C  BronsoUf  for  the  plaintiffs  in  error.  The  two  first 
counts  are  bad  in  substance,  (the  second  especially  so,)  in 
not  averring  an  attempt  to  collect  of  Stroud,  his  heirs  or  de- 
visees. The  pleas  demurred  to  were  good.  The  court  also 
rejected  proper  evidence.  The  attempt  to  collect,  was  a 
condition  precedent ;  and  Stroud's  death  was  no  excuse. 
If  he  had  made  no  will,  appointed  no  executor,  and  no  let- 
ters of  administration  were  taken  out,  still  there  was  a 
remedy  against  the  heir,  or  some  one  as  executor  de  son  tort. 
The  plaintiff  might  also  have  applied  to  the  surrogate,  and 
himself  taken  out  letters,  and  retained  for  his  debt. 

If  the  attempt  to  collect  be  a  condition  precedent,  no- 
thing will  excuse  its  omission  ;  not  even  the  act  of  Qod. 
(19  John.  71,  2.  6  T.  R.  210,  710.  2  H.  BL  574  to  582. 
1  id.  254.  2  H.  BL  577,  note.  S  Jtiass.  Rep.  443.  7  T. 
jR.  S77.  6  id.  320.  1  John.  267.)  The  act  of  the  defend- 
ants below  could  alone  furnish  such  an  excuse  as  would 
maintain  the  action.  Though  a  defendant,  sued  for  not  do- 
ing an  act,  may  excuse  himself  in  many  cases,  yet  the  on- 
ly excuse  for  not  performing  a  condition  precedent,  which 
ia  to  give  a  right  of  action,  must  arise  from  the  act  of  the 
party  sued.  Beside,  here  was,  in  fact,  very  great  delay  and 
negligence. 
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iLLBANY,         /.    A.   Spencer^   contra.     The   death    and   intestacy  of 
Feb-  1887.     girgud^  vv'ere  a  sufficient  excuse  for  not  attenopting  to  col- 

Ta  lorfeOiit  '^^^  ^'^®  "^^®  ^^  ^  ]^go^  proceeding.     The  warranty  was, 
▼•  that  the  note  should  be  paid,  if  not  collected  in  the  ordina- 

ry  course  of  legal  proceedings.  This  became  impossible  by 
StroucTs  dying  intestate,  and  no  letters  of  administration 
being  taken  out.  That  Stroud  should  be  where  he  could 
be  sued  when  (he  note  fell  due,  was  a  condition  precedent 
to  be  performed  by  Taylor  and  0/u,  before  BuUen  was 
obliged  to  prosecute.  He  was  under  no  obligation  to  pro- 
secute any  one  as  executor  de  son  torty  or  any  supposed  heir 
or  devisee,  A  proceeding  against  these,  must  have  been 
very  hazardous  and  uncertain.  It  was  not  oSered  to  be 
shown  that  any  such  persons  resided  within  the  jurisdiction 
of  any  court  in  this  state,  and  no  such  facts  were  alleged 
in  the  pleas.  If  the  prosecution  be  a  condition  precedent, 
it  may  certainly  be  excused,  short  of  any  act  of  ours ;  and 
this  is  agreed  by  the  cases.     (19  John.  71,  2.) 

He  referred  to  2  Covoen^  786,  and  the  cases  there  cited, 
as  to  the  construction  of  contracts. 

Curia^  per  Savage,  Ch.  J.  The  question  is,  whether 
the  plaintiff  below  was  not  bound  to  prosecute  those  whe 
were  in  possession  of  Stroud^s  property  ;  and  endeavor  (o 
collect  the  money  by  suit  at  law. 

It  is  admitted,  that  the  plaintiff  below  was  bound  to  sue 
Stroudy  or  show  a  legal  excuse  for  omitting  to  do  so.  And 
it  is  contended  that  the  death  of  Slroud  intestate,  and  no 
administration  granted,  constitute  a  legal  excuse. 

The  pleas  state  that  Stroud  left  property  enough,  subject 
to  the  payment  of  his  debts,  and  that  the  plaintiff  below 
never  took  any  legal  measures  to  collect  the  money. 

The  guaranty  supposes,  that  a  resort  to  legal  measures 
might  become  necessary  ;  and  the  defendants  below  en* 
gage  to  pay  costs  on  any  suits  legally  commenced.  My  con- 
struction of  the  guaranty  is,  that  Bullen  was  to  take  the 
trouble  of  the  collection,  and  Taylor  and  Otis  the  responsi* 
bility. 
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It  seems  to  be  conceded  by  the  declarlion,  that  if  Stroud     albant, 
had  left  executors,  or  administrators   had   been  appointed,     ^^^'  '®*^' 
the  plaintiflf  must  have  sued  them  before  he  could  resort  to  Taylor  kOiii 
his  guaranty.  v. 

But  if  there  is  property  enough,  the  law  points  out  suf- 
ficient remedies.  The  plaintiff  was  surely  bound  to  pursue 
such  legal  remedies  as  he  was  entitled  to,  before  he  could 
prosecute  the  defendants.  Suppose  Stroud  had  not  died, 
but  had  gone  to  some  other  place,  without  this  state,  and 
had  left  property  sufficient  to  pay  the  debt ;  must  not  the 
holder  of  the  note  use  the  remedy  applicable  to  such  a  state 
of  facis  1  The  contract  is  not  that  Stroud  shall  remain,  and 
be  served  with  a  capias  in  an  action  of  assumpsit ;  but  any 
suit  legally  commenced,  was  contemplated.  If  there  was 
property^  as  is  represented  by  the  pleas,  some  suit  or  pro- 
ceeding might  have  been  instituted.  Here  was  a  condition 
precedent ;  (hat  condition  was  not  confined  to  a  prosecu- 
tion of  Stroud  himself.  Ha^  it  been  so,  then  indeed  the 
plaintiff  would  possibly  have  been,excused,  as  that  was  ren- 
dered impossible  by  the  act  of  God,  the  death  of  Stroud. 
Even  this,  however,  may  be  doubted.  In  Moakley  v.  Riggs^ 
(19  John,  69,)  Spencer  Ch.  Justice,  says,  "though  the  act 
of  God,  or  the  act  of  the  law  which  renders  the  performance 
of  an  act  stipulated  to  be  done,  unlawful,  niay  excuse  a 
party  from  a  strict  compliance  with  his  contract  as  matter 
of  defence,  it  may  well  be  doubted  whether  an  engagement 
by  one  to  perform  an  act  on  the  previous  performance  of 
another  act  by  the  other,  can  be  enforced  without  show- 
ing the  previous  act  done,  or  that  i(s  performance  was  dis- 
pensed with,  or  prevented  by  him  who  was  to  perfom  the 
subsequent  act.''  This  is  in  accordance  with  the  settled 
law  in  relation  to  conditions  precedent.  In  Wood  v. 
Worsley^  (2  H.  BL  574,)  which  was  an  action  on  a  policy 
against  fire,  the  condition  was  to  produce  a  certificate  of 
the  minister  and  church  toardenSf  of  certain  facts.  The 
certificate  was  not  procured  ;  though  other  evidence  of  the 
facts  was ;  and  that  the  minister,  &c.  reftised  without  cause, 
to  give  the  certificate.  The  common  pleas  held  this  tan- 
lamouni  to  a  production   of  the  certificate.     But  the  judg- 
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ALBANT,    men!  was  reversed  in  the  king's  bench,  (7  T.  R*  710;) 
Feb.  1897.    |(|^^  court  holding  the  production  of  the  certificate,  a  con- 
JaiiMii       dition  precedent,  and  that  it  was  immaterial  that  the  min- 
▼.  ister  wrongfully   refused.     In    Routledge  v.  BurrtUj  (1  J7. 

BU  258,)  the  court  upon  a  similar  point,  said  the  matter 
was  too  clear  to  admit  of  a  doubt.  In  Campbell  v.  French^ 
(6  T.  A.  200,)  a  bond  was  conditioned  to  pay  certain  bills 
of  exchange,  if  returned  from  India^  protested  for  non-pay- 
ment. The  bills  were  returned  protested  for  non-occept- 
once ;  and  the  court  held  the  obligors  discharged,  the  con- 
dition not  being  performed,  though  it  might  have  been.  So 
here,  a  suit  or  suits,  at  law,  might  have  been  prosecuted, 
and  the  money  collected,  as  is  inferable  from  the  pleas. 
The  plaintiff  has  not  made  any  effort  to  collect  the  money  ; 
and,  in  my  judgment,  his  suit  on  the  guaranty  was  prema- 
ture. The  judgment  of  the  common  pleas  roust  be  re- 
versed. 

Judgment  reversed. 


Jamsen  and  Hardenburgh  against  Ball. 

Covenant,  tried  at  the  Ulsltr  circuit,  Aprils  1825. 
dediiir«ilon  '^^^  action  was  upon  an  instrument  in  these  words  and 

A    deed,  with  figures  : 

proferi       and 

oyer,    can    be 

Bupported    by 

■howinff  a  deed  lost  aller  declaration  filed,  and  not  produced  at  the  trial  7  (luera. 

The  Toat  deed  may  be  receiTed  in  eTidence  at  the  trial,  and  if  there  be  no  aorpriM,  and 
the  execution  of  the  deed  it  not  contested,  the  plaintiff  may  afterwarda  amend  hia  d«daf«« 
tion  10  at  to  make  it  conform  to  the  case. 

An  instrument  purporting  to  be  an  assignment  of  a  judgment,  when  in  truth  there  is  no 
JiHigment,  and  by  which  instrument  the  party  covenants  that  the  judgment,  as  deaeribed,  it 
due  and  unpaid,  will  subject  him  to  an  action  for  a  breach  of  covenant. 

The  fact  that  there  was  no  such  judgment,  if  it  be  described  as  one  in  the  supreme  •omt, 
may  be  shown  by  a  witness  who  has  examined  the  dockets  and  transcripts  of  dockets  in  any 
one  of  the  clerk's  offices  of  that  court ;  and  failed  to  find  the  docket  of  the  judgment  described. 

The  measure  of  damages  in  an'action  on  such  a  eoTcnant,  is  the  Tslue  of  the  property 
owned  by  the  Judgment  debtor,  and  which  might  bare  been  uken  in  execution  inurmodinto 
the  time  of  assignment  and  the  commencement  of  the  suit ;  with  interest  from  the  timn 
when  the  money  might  have  been  raised  by  a  sale. 

The  supreme  oonrt,  on  a  motion  for  a  new  trial,  will  look  into  the  CYidence,  and  sot  wkethsr, 
noeording  to  this  rule,  the  damages  are  too  high j  and  if  so,  tber  will  grant  a  new  trial,  nnltv, 
within  a  time  to  bo  fixed  by  thein,  the  jplaintis  remit  so  much  as  shall  redoet  tbnoi  to  clio 
true  sum. 
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**  Supreme  court. 
Amzey  L.  Ball 

V. 

Mraham  Van  Kuren. 


May  20(A,  1819. 


ALB  ANT, 
Feb.  18^. 


$S45,82 

172,91 

9,36 

68 


Bond  pen. 
Condiiioo, 
PUlPs  costs, 
Defi's  do. 

I  do  hereby  assign,  transfer  and  set  over,  for  a  valuable 
consideration,  unto  Joseph  Jansen  and  Abraham  L  Hat" 
denburgh  all  my  right,  title  and  interest  in  and  to  the  judg- 
ment as  above  stated,  together  with  sheriff's  fees  ;  amount- 
ing in  all  to  198  dollars  84  cents  ;  and  warrant  that  all  the 
above  sum  remains  due  and  unpaid.  Witness  my  hand 
and  seal,  this  Sd  Sept.  1819.     dmzi  L.  Ball,  {L.  S.)" 

The  declaration  alleged,  that,  at  the  above  date.  Van 
Kuren  had  sufficient  property  to  satisfy  the  demand ;  but 
that  no  judgment  had  been  entered.  The  declaration  made 
profert  of  the  deed  ;  and  oyer  was  prayed  and  given« 
Plea,  non  est  factum. 

On  the  trial,  it  appeared  that  the  instrument  declared  on 
had  been  lost  after  issue  joined  ;  and  could  not  be  found 
upon  diligent  search.  It  was  satisfactorily  proved  that 
the  oyer  was  a  true  copy  of  the  original,  which  had  been 
executed  by  the  defendant.  A  witness  testified  that  he 
had  examined  the  docket  of  judgments  in  the  clerk's  office 
of  this  court  in  the  city  of  J^evo-York;  and  the  transcripts 
there  from  the  clerk^s  offices  of  this  court  in  Albany  and 
Utica  ;  and  found  no  judgment  in  favor  of  the  defendant. 
Proof  of  the  deed,  without  its  production,  was  objected 
to;  and  also  the  proof  of  search  in  the  clerk's  office;  the 
former  as  being  inadmissible  under  the  profert  and  oyer  ; 
and  the  latter  as  incompetent,  to  show  that  there  was  no 
judgment.     The  objections  were  overruled* 

Proof  was  then  given  of  the  amount  of  the  defendant's 
property,  which  was  lost,  as  a  means  of  paying  the  suppos- 
ed judgment  ;  in  order  to  fix  the  measure  of  damages.  Thif 
evidence  is  sufficiently  stated  in  the  opinion  of  the  court 

The  judge  charged,  that  the  measure  of  damages  waa  the 
amount  of  property  bebngiogto  Van  Kuren^  which  could 
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have  been  taken  under  an  execution  ;  thai  the  properly  in 
his  possession  at  the  time  of  the  assignment  which  had 
been  sold  under  another  execution,  did  not  belong  to  him  ; 
and  should  not  be  included  in  the  estimate  of  damages ; 
that  the  plaintiflfs  were  entitled  to  recover  the  fair  value 
of  the  property  that  Van  Kuren  owned,  from  the  time  of 
the  assignment  until  the  commencement  of  the  suit,  with 
interest  from  the  time  the  money  might  have  been  collect- 
ed. Verdict  for  the  plaintiflffor  $283,33. 
A  motion  was  now  made  for  a  new  trial. 

G.  F,  TdHmaiiy  for  the  defendant.  Proof  of  the  loss 
and  contents  of  the  instrument  declared  on  was  inadmis- 
sible. (2  Sir.  1186.  1  PA.  Ev.  403.  4  JBast,  685.  4 
Cowerij  124.)  The  evidence  of  examining  the  docket 
and  transcripts  was  incompetent.  The  docket  itself,  or  an 
exemplified  copy,  should  have  been  produced.  No  breach 
of  the  covenant  was  proved.  The  verdict  was  also  against 
evidence  in  the  amount  of  damagep. 

C  //.  Rugglesy  contra,  cited  Shep.  Touch.  73  ;  1  PA. 
Ev.  157. 

Curidt  per  Woodworth,  J.  As  to  the  non-production 
of  the  assignment,  the  rule  seems  to  be,  that  the  plaintiflf 
may  state  the  loss  specially  ;  and  omit  the  making  of  a 
profert ;  but  here  the  deed  was  lost  subsequently  to  the 
declaring.  The  plaintiff  could  not,  at  the  time,  declare 
specially.  After  a  profeit  is  made,  the  deed  is  supposed 
to  remain  in  court ;  and  if  denied,  is  kept  there  until  it  be 
determined.  {Shep.  Touch.  73,  4.)  The  case  of  Smilh 
V.  Woodward,  (4  East,  585,)  decides,  that  where' a  plain- 
tiff declared  on  bond  with  a  profert,  on  turn -est  factum 
pleaded,  secondary  evidence  by  means  of  a  copy,  and 
showing  that  the  defendant  had  taken  away  the  original, 
and,  before  action  brought,  said  he  had  burnt  it,  was  not 
suflScient  to  sustain  the  declaration.  The  question  there 
decided  is  not  analogous.  It  is  true,  lord  Ellenboraugh 
remarks,  that  if  the  bond  were  lost  or  destroyed  after  hav- 
ing declared  on  ii,  the   plaintiff  might  move  to  put  off  the 
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(rial ;  and  amend.  I  incline  to  think  it  not  necessary,  for 
the  purposes  of  justice,  nor  required  by  any  adjudged  case, 
that  a  party  should  incur  such  delay  and  expense,  when  it 
manifestly  appears  there  has  been  no  surprise ;  and  the  due 
execution  of  the  instrument  has  not  been  made  a  question 
at  the  trial.  Under  these  circumstances,  I  am  of  opinion 
that  the  plaintiff  be  permitted  to  amend  his  declaration,  by 
adapting  it  to  the  case,  whieh  gets  rid  of  the  technical  ob- 
jection. Amendments  which  subserve  the  justice  of  the 
case,  are  frequently  made  after  verdict.  They  are  always 
addressed  to  the  discretion  of  the  court.  It  is  perhaps  safer 
to  take  this  course,  than  to  lay  down  a  general  rule,  that 
where  a  deed  is  lost  after  issue  joined,  it  shall  be  competent 
to  give  secondary  evidence.  (4  CoweUj  124.  3  T.  R.  151. 
3  Taunt.  81.)  (a) 

The  evidence  entitled  the  plaintifls  to  recover ;  and  I 
think  the  charge  of  the  judge  was  correct. 

The  only  remaining  question  is,  whether  the  verdict 
was  not  against  the  weight  of  evidence,  as  to  the  amount 
of  damages. 

It  appeared  that  Van  Kuren  had  in  his  possession,  (and 
which  was  reputed  to  be  his  property,)  a  mare,  valued  at 
$S59  a  waggon,  $50^  a  colt,  |t60,  a  cow  and  heifer  $&0,  and 
a  pong  and  harness,  $30.  Van  Kuren  testified  that  the 
waggon  was  left  with  him  by  his  father-in-law;  that  he 
used,  and  afterwards  sold  it.  He  did  not  say  who  was  the 
owner.  The  jury,  in  the  absence  of  further  proof,  were 
justified  in  considering  him  the  owner.  The  weight  of 
evidence  was,  tiiat  the  colt  had  not  been  sold,  until  after 
the  assignment.  The  cow,  heifer,  pong  and  harness,  had 
been  sold  under  another  execution ;  and  left  in  Van  Kuren^i 
possession  by  the  purchaser.  The  cow  was  subsequently 
redeemed. 

The  highest  valuation  of  the  property  that  might  have 
been  levied  on,  was  $145.  The  cow,  being  exempt  from 
execution,  is  not  included.  Prom  March  Sd,  1820,  (al- 
lowing 6  months  to  collect  the  money,)  to  September  Sd^ 
1824,  supposing  that  to  be  the  time  when  the  suit  was 

(•)  Yid.  ante,  365. 
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commenced,  ibe  amount  is  jt45,67,  making,  in  the  whole, 
jtl90,67.  It  seems  to  me  (his  evidence  did  not  authorize 
a  verdict  for  a  greater  amount.  As  the  damages  are  sus- 
ceptiUe  of  calculation  with  considerable  accuracy,  I  am 
not  inclined  to  subject  the  parlies  to  the  expense  of  a  new 
trial,  if  the  plaintiff  consent  to  remit  a  portion  of  the  dam- 
ages. 

My  opinion  is,  that  a  new  trial  be  granted,  with  costs  to 
abide  the  event  of  the  suit,  unless  the  plaintiff  sball,  with- 
in 20  days,  remit  $92,66,  parcel  of  the  damages  recovered. 

Rule  accordingly. 


Jackson,  ex  dem.  Rradt  and  others,  against  Whitbeck. 
After  aD  ex-      EjBCTMENT,  for  70  acres,  in  Greenbush^  RenssHaer  coun- 

cUisiTe      and  .    .  ,        ....  «-  .      -  ^«.  ^     .    * 

uninterrupted   ^Y I  tried  at   the  Circuit  m  that  county,  Julyy  1824,  before 

poeseasion,  by  BetTS,  (late)  C.  Judge, 
one  tenant  m  \. 

common  of  A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin« 
ly^'^io^Vellll^  ion  of  this  court,  on  the  following  facts  : 
without  anv  The  lessors  of  the  plaintiff  are  the  children  and  heirs  at 
hk co-tenants,  '^^  ^^  Betnardus  Bradiy  and  claimed  the  ^rem\9tB  in 
» j^fy  ^  *»-  question  as  such.  The  defendant  claimed  under  Hen- 
presume  an  drick  Bradty  who  was  also  a  son  of  Bemardus.  Bemardus 
an'aciion  f  e^  Brodt  moved  from  the  premises  in  question  to  the  town 
jectment  by  of  Hooriek^  in  Rensselaer  county,  about  the  period  of  the 
is'^^ed.*"^'  treaty  of  peace  in  1788,  leaving  his  son,  Hendricks  in  pos- 
Thecourt,on  session;    who,  from  that  period,  until  his  death,  about  a 

a  verdict  sub-  .     .  i..i.  •ii  -l 

ject  to  their  o-  Y^^f  before  the  trial,  occupied  them,  either  in  person  or 
pinion  upon  a  jjy  fjjg  tenants,  claiming   them  as  hie  own.       Bemardus^ 

case,         may     •'  »  c» 

drawthe&ame  the  father,  died  about  forty  years  before  the  trial.  Hen- 
in^*ihe'irop?nl  ^"^^  always  openly  asserted  his  title  to  the  premises.  He 
Ion,  a  jury  said  ihftt  his  father  had  given  them  to  him  ;  that  he  direct- 
ranud  *^Yn  ®^  ^^^  ^^  S^^  *  ^*^^  drawn,  ^and  he  would  sign  it ;  but 

drawing  from 

the  facu  in  the  case. 

Whether  a  possession,  clahning  title,  under  a  parol  gift  of  land  from  the  owner,  is  such 
an  adverse  possession  as  will  bar  an  ejectment  7     (luere^ 
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be  was  young,  and  did  not  look  abroad,  and  neglected  to  do 
it.  When  the  farmers'  turnpike  was  laid  through  the 
farm,  Hendrkk  claimed  the  damages  done  to  the  farm  as 
his  own.  His  father  and  sisters  lived  in  HooHckf  between 
SO  and  40  miles  from  the  premises,  ever  after  the  father 
removed  therein  1783;  and  the  witnesses  never  heard 
the  title  of  Hendrick  questioned,  or  of  any  claim  to  the 
premises  on  the  part  of  his  brothers  and  sisters,  or  of 
any  other  person,  until  suits  or  proceedings  in  partition 
were  instituted  about  15  years  before  the  trial.  But  by 
wliom  those  proceedings  were  instituted,  or  in  what  man- 
ner they  were  terminated,  was  not  stated  in  the  case. 

j9.  Van  Vechien^  for  the  plaintiflf.. 

/.  V.  Henryj  contra,  cited  Cowp.  217;  1  Cannes*  Rep. 
84 ;  Mams  on  Eject.  55. 

Curia,  per  Sutherland,  J.  Without  determining 
whether  a  claim  of  title  under  a  parol  gift,  is  sufficient  to 
lay  the  foundation  of  an  adverse  possession,  {vid.  IS  John. 
120,)  it  appears  to  me,  that,  admitting  the  premises  in 
question  to  have  descended  to  the  children  of  Bemardus 
Bradtf  as  tenants  in  common,  the  evidence  in  the  case 
warrants  the  presumption  of  an  actual  ouster  of  his  co- 
tenants  by  Hendrick.  Here  has  been  an  exclusive  pos- 
session, under  claim  of  title,  for  forty  years,  without  any 
assertion  of  right,  or  claim  to  any  portion  of  the  profits  of 
the  premises  on  the  part  of  bis  co-tenants;  although  they 
all  resided  in  the  same  county,  within  40  miles  of  the 
premises.  In  Doe  v.  Prosser^  (Cotop.  217,)  it  was  held 
that  36  years  sole,  and  uninterrupted  possession,  by  one 
tenant  in  common,  without  any  account  to,  or  claim  by  his 
companion,  was  a  sufficient  ground  for  a  jury  to  presume 
an  actual  ouster  of  the  co-tenant.  Lord  Mansfield  says, 
^  the  possession  of  one  tenant  in  common,  eo  nomtne,  as 
tenant  in  common,  can  never  bar  his  companions ;  because 
such  possession  is  not  adverse  to  his  right,  but  in  support 
of  their  common  title  ;  and  by  paying  him  his  share,  he 
acknowledges  him  to  be  tenant.     Nor  is  a  refusal  to  pay^ 


ALBANY, 

Feb.  I8S7. 


Jackson 

V. 

Wbitbeck. 


634 


CABES  IN  THE  SUPREME  COURT 


ALBANT» 
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JacktOQ 

V. 

Whitbeck. 


without  denying  Ids  titUy  sufficient.  But  if,  upon  demand 
by  the  co-tenant,  of  his  moiety,  the  other  refuses  to  pay, 
and  denies  his  title,  saying  he  claims  the  whole,  and  will 
not  pay,  and  continues  in  possession  ;  such  possession  is 
adverse,  and  ouster  enough."  "  In  this  case,"  he  continuen, 
"  no  evidence  whatsoever  appears,  of  any  account  de- 
manded, or  of  any  payment  of  rems  and  profits,  or  of  any 
claim  by  the  lessors  of  the  plaintiff,  or  of  any  acknowledg- 
ment of  a  title  in  them,  or  in  those  under  whom  ihey 
would  now  set  up  a  right.  I  am,  therefore,  clearly  of 
opinion,  that  iin  undisturbed  and  quiet  possession,  for  such 
a  length  of  time,  is  sufficient  ground  for  a  jury  to  presume 
nn  actual  ouster,*^  Aston^  J.  says,  'Mu  this  case,  there 
has  been  a  sole  and  quiet  possession  for  40  years,  by  one 
tenant  in  common  only,  without  any  demand,  or  claim  of 
any  account  by  the  other;  and  without  any  payment  to 
him  during  tluit  time.  What  is  adverse  possession  or  oust- 
er, if  the  uninterrupted  receipt  of  the  rents  and  profits, 
without  any  account  for  near  forty  years,  is  not  ?*'  WiU 
Us  and  •Ishurst,  Js.  expressed  the  same  opinion.  That 
case  was,  in  no  respect,  a  st longer  one  for  the  defendant, 
than  the  one  at  bar. 

So   in    Van  Dyck  v.   Fan  Bunny   (I   Cainti  Rep.  84,) 
the  same  doctrine  was  held  ;  that  a  sole  possession  under 
claim    of  right   for  40  years,   by   one  tenant  in  commoo, 
amounts  to  an  ouster;  not  that  the  jury  might  presume  it 
from   this  fact ;  but  that  the  law  raises  the  presumption ; 
and  the  jury  were   not  at  liberty  to   resist   it.    Whether  it 
be  a  presumption  of  fact^  to  be  found  by  the  jury,  as  was 
lield  in   Doe  v.  Prossery   or  a   presumption   of  law  to  be 
drawn  by  the  court,  as  was  said  in  Van  Dyck  v.  Van  Bu* 
reny  is  not  material  in  this  case  ;  for  the  verdict  being  sub- 
ject to  the  opinion  of  the  court,  we  are  substituted  for  the 
jury,  and  have  the  right  to  draw  the  same  conclusions  frora 
the  testimony,  which  the  jury,  in  the  opinion  of  the  court, 
would  have  been  authorized  to  draw. 

We  are,   therefore,  of  opinion  that  the  defendant  is  en- 
titled  to  judgment. 

Judgment  for  the  defendant. 
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Lucas   against   the  Jefferson    Insurance  Company  in     ^•^^'^^^^^^^ 

THE  City  of  New-York.  "*^ 

Jeff.  Ins.  Co. 

Assumpsit  on  a  policy  of  insurance  ;  tried  at  the  ^'^ew-  Construction 
York  circuit,  July  ISth,  1826,  before  Edwards,  C.  Judge;  llfa^kyTf 
when  the  following  facts  appeared  :  insurance    a- 

The  defendanl8,.by  a  policy  dated  August  23rf,  1824,  in-  lre"providing 
sured   the    plaintiff  against  loss   by  fire    to  the  amount  of  ^°'"°"*y'*^*" 

.  II  I  .  «•      *"'•  payment, 

J4000,  on  certain  cotton  and  woolen  machinery,  at  t/l/«-  in  case  of  oth- 
chanic  Ville,  Saratoga  county.  The  Chatham  and  ^Ina  the'^mcsubl 
Fhre  Insurance  Companies^  also  insured  the  plaintiff  on  the  jcct. 
same  property  ;  the  former  to  $5,500,  the  latter  $6000.  ar^^^^wa! 
A  loss  had  been  sustained  by  fire.  The  evidence  on  the  pojiciei  con- 
part  of  the  plaintiff,  made  the  amount  about  $20,000  ;  and  ctausef  they 
that  on  the   part  of  the  defendants,  between  nine  and   ten  ***.  iPv  *'*^ 

each,  liable  to 
thousand   dollars.     The    policy  under-written    by   the   de-  pav  the  rate- 

fendants,  contained  the  following  clause  :  "In  case  of  any  meotioned^in 
other  insurance  upon  the  properly  hereby  insured,  whelh-  iheclause,tho» 
cr  prior  or  subsequent  to  the  date  of  this  policy,  the  insur-  TOme^^^haTe 
ed  shall   not,  in   case  of  loss  or  damage,  be  entitled  to  de-  paidmorethan 

1  .II-  .  •  r     I       ^^^^^      share; 

mand  or  recover  on  this  policy,  any  greater  portion  of  the  and  even 
lostfor  damae^e  sustained,  than   the   amount  insured  shall  «no^hto«)T- 

.         .     .  .  «r  t*»«   whole 

bear  to  (he  whole  amount  insured  on  the  said  property."  loss,  and  this. 
The  Chatham  and  ^tna  companies  had  each  paid  the  Had*^***inowK 
amount  of  their  insurance,  deducting  one  sixth,  making  cd§« of  all  the 
together,  $9583,34.  These  were  voluntary  paymenle  {i^e^*o*  not.  * 
without  suit,  by  arrangement  between  the  parties.  There  is  no 

rriL      •    J  i_  J      I  L    *    •  .    •    •  •       contnbtttion 

The  judge  charged  the  jury,  that  in  ascertaining  the  between  poli- 
amount  to  be  recovered,   they   were  not   to  take  into  con-  ?»«•    «>"J«>n- 

'  "^  in^  this  clause. 

Where,  how- 
ever, there  are  several  policies,  and  one  only  contains  this  cldune,  and  the  others  pay  to  the 
extent  of  iheir  subscriptions,  which  is  more  than  iheir  rateable  share,  this  will  be  a  defence 
pro  tnntOt  in  an  action  against  the  under-writers  on  the  policy  containing  that  clause ;  and 
if  the  policies  without  tlie  clause,  have  paid  enough  to  cover  the  loss,  it  is  a  complete  de- 
fence for  the  others:  for  they  are  liable  to  contribute  to  the  under-writers  who  have  p^d. 

And  so  where  all  the  policies  are  without  this  clause. 

If  under-writers,  sued  on  a  policy  containing  this  clause,  seek  to  defend  themselves  on 
the  ground  that  other  policies,  without  it,  have  paid  the  whole  loss,  or  more  than  their  rate* 
able  share ;  it  lies  with  them  to  show  affirmatively,  the  other  policies  without  the  clause. 
This  is  matter  of  defence  ;  and  the  absence  of  the  clause  in  the  other  policies  will  not  be 
intended. 

Where  there  are  several  policies  on  the  same  subject,  without  this  clause,  it  is  double  in* 
snranoe ;  they  are  all  deemed  but  one  policy,  the  insured  can  recover  but  one  indemnity; 
nnd  contribution  prevails  between  the  insurers* 
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ALBANf,     sideration  the  payments  made  to  ihe  plaintifTs  by  other  ia- 
Feb^  1^27.    gurance    companies^  provided   those  companies  were  aware 
of  the  existence  of  all  the  policies  on  the   property  at  the 
time  they  paid  the  plaintiff  for  his  loss;  and  made  the  set- 
tlement solely  with  the   view  of   discharging  the  claim  of 
the  plaintiff  against  themselves.     And  that  if  the  value  of 
the   property  insured,  and  the  amount  of  the  loss  by  fire, 
were  equal  to  all  the  sums  insured  by  the  difierent  under* 
writers,  the  verdict,  if  the  jury   should  think  the  plaintiff 
entitled  to  recover,  ought  to  be  for  the  face  of  the  policy, 
with   interest.     But  if  the  value  of  the    property  insured, 
and  the  loss  by  fire,  were  less  than  the  aggregate  amount 
of  the  sums  insured  by  the  different  under-writers,  the  ver« 
diet  ought  to   be  only  for  such  a   proportion  of  the  loss  or 
damage  sustained  by  the  plaintiff,   as  the  amount  insured 
by  the  defendants,  bore  to  the  whole  amount  insured. 

To  this  charge,  the  defendants  excepted;  the  judge 
sealed  a  bill  of  exceptions ;  on  which  the  defendants  now 
moved  for  a  new  trial. 

J.  Plallf  for  the  defendants.  The  clause  as  to  other  in- 
surances, differs  from  the  clause  relating  to  those  in  marine 
policies.  By  this,  the  loss  must  be  distributed  among  all, 
in  proportion  to  the  sum  insured  by  each.  If,  therefore, 
the  whole  loss  was  paid  by  the  other  offices,  the  judge 
should  have  charged  for  the  defendants,  leaving  the  other 
companies  to  seek  contribution.  No  act  done  by  the  other 
companies^  could  deprive  the  defendants  of  a  right  to  have 
the  loss  apportioned  among  all.  It  does  not  appear  that 
their  policies  contain  any  clause  providing  for  the  case  of 
double  insurance.  The  object  of  insurance  is  indemnity ; 
and  if  the  plaintiff  was  fully  paid,  this  purpose  was  an- 
swered. The  plaintiff  can  claim  nothing  farther  against 
any  underwriter.  He  cited  1  Marsh,  on  Ins.  1  ;  id.  A.  \5^ 
p.  529 ;  1  Jim  ed. ;  id.  115,  119,  598,  602  ;  t  Bwrr.  1 198 ; 
1  Bl  Rep.  276  ;  id.  416  ;  Beawes,  242. 

O.  Griffin,  contra.  Contribution  generally  exists  on- 
ly where  there  is  a  joint  liability,  as  in  case  of  several 
sureties  or  partners.     It  is  the  same  in  the  law  of  insur* 
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ance.  (Marsh,  on  Ins.  148.)  But  if  an  individual  pays  albant, 
my  debt,  wilhout  request,  he  cannot  call  on  me  to  refund.  ^^^  ^^^' 
The  error  of  the  other  side,  lies  in  considering  this  as  a  ^"^^^^^ 
case  of  double  insurance.     It  is  not  so.     The  language  of  t. 

the  policy,  precludes  the  idea  of  joint  liability.  The  au-  ^^^'  ^""'  ^^ 
thorities  relied  on  by  the  other  side,  relate  to  marine  pol- 
icies, which  are  signed  by  different  under-writers,  till  they 
are  filled  up,  the  names  often  being  all  on  the  same  instru- 
ment. This,  unexplained,  creates  a  joint  obligation ;  and 
several  suits  upon  a  single  policy  will  be  consolidated.  The 
payment  by  the  other  companies,  must  be  considered,  in 
reference  to  this  suit,  as  merely  gratuitous;  and  cannot 
make  the  defendants  liable  to  contribute.  (8  Com.  on  Coni. 
151.)  if  we  have  received  too  much  of  them,  their  reme- 
dy 18  against  us ;  if  th^y  paid  by  mistake.  If  wittingly, 
they  must  abide  the  loss.  (4  John.  240.)  We  ask  no 
more  than  indemnity.  The  contract  is  to  pay  a  rateable 
indemnity.  If  the  other  policies  did  not  contain  the  clause 
as  to  double  insurance,  it  lay  with  the  defendants  to  show 
this.  The  presumption  is,  that  they  were  all  alike.  All 
containing  the  same  prevision ;  how  can  either  of  these 
under-writers  avoid  their  express  agreement  to  pay,  by 
setting  up  a  pretence  that  they  are  liable  to  contribution. 
This  is  superseded  by  the  clause  in  question. 

Cwrta,  pe^  Woodworth,  J.  No  objection  was  raised 
on  the  argument,  as  to  the  finding  of  the  jury ;  nor  cad 
this  be  qilestioned  on  a  bill  of  exceptions.  It  was  con- 
tended that  the  charge  of  the  judge  was  erroneous,  on  the 
ground  that  the  defendants  were  entitled  to  the  benefit  of 
the  pifcyiflents  made  by  the  other  companies ;  and  that,  in- 
asmuch as  the  whole  of  the  loss  sustained,  had  been  al- 
ready paid)  the  defendants  were  entitled  to  a  verdict.  It 
is  well  settled,  that  upon  a  double  insurance,  though  the 
inaunki  is  not  entitled  to  two  satisfactions,  yet  in  the  first 
action,  he  ntay  recover  the  whole  sum  insured,  leaving  the 
defeijtdaiit  to  recover  a  rateable  satisfaction  from  the  other 
insurers.  (1  Bl.  Rep.  416.)  In  such  cases,  the  two  poli- 
cies are  cokisidered  as  making  but  one  insurance.    They 
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ALBANTy    are  good  to  the  extent  of  the  value  of  the  eSects  put  in 
Feb.  1827,    ^jg|j^     rpj^^  insured  may  sue  the  under-writers  on  both  pol- 

Lucas  i<^i^^  f  bu^  h®  ^^^  ^^^y  recover  the  real  amount  of  bis  loss, 
to  which  all  the  under-writers  shall  contribute  in  proportion 
to  their  several  subscriptions.  {Marsh,  on  In*  B.  1,  eh.  4, 
«.  4,  p.  116»  or  CondyU  ed,  p.  146.) 

In  the  case  before  us,  it  is  said,  that  the  clause  in  the 
policy,  as  to  prior  and  subsequent  insurances,  differs  es- 
sentially from  the  like  clause  in  marine  policies.  I  have 
looked  at  some  of  the  printed  forms  of  policies  against  fire, 
in  the  books ;  but  have  not  discovered  any  such  clause. 
There  is  no  direct  evidence,  to  show  that  the  policies 
made  by  the  Chatham  and  ^tna  offices  were  similar  to 
this.  Whether  they  are  or  not,  the  parties  in  this  action, 
roust  be  governed  by  the  contract  they  have  made.  That 
is  express.  Suppose  the  plaintiff  had  not  received  any 
tbbg  from  the  other  offices ;  could  he  recover  the  whole 
amount  of  the  defendants'  subscription,  provided  his  loss 
was  equal  to  that  amount  1  In  a  policy  not  containing  the 
clause  referred  to,  the  plaintiff  would  be  entitled  to  recover 
the  sum  insured,  leaving  the  defendants  to  seek  con- 
tribution from  other  insurers.  Here  there  is  a  stipulation 
against  that  course,  in  very  explicit  language :  *'  The  in- 
sured shall  not,  in  case  of  loss  or  damage,  be  entitled  to 
demand  or  recover  on  this  policy,  any  greater  portion  of 
the  loss  or  damage  sustained,  than  the  amount  insured 
bears  to  the  whole  amount  insured  on  the  property.^  The 
defendants  did  not  intend  to  be  liable  for  the  whole  of 
their  subscription  in  the  first  instance,  and  then  seek  in- 
demnity by  way  of  contribution.  If,  notwithstanding  this 
clause,  the  defendants  should  voluntarily  pay  the  whole 
amount  of  their  subscription,  towards  the  plaintiff's  loss, 
I  do  not  perceive  on  what  ground  they  could  claim  con- 
tribution. The  answer  to  such  a  claim,  would  be,  that 
they  paid  in  their  own  wrong ;  and  volenti  non  JU  mjuria. 
If  there  is  redress,  it  must  be  against  the  party  who  re- 
ceived more  than  he  was  entitled  to  demand.  The  prin- 
ciple of  contribution,  can  only  be  enforced  where  the  party 
paying,  was  under  a  legal  obligation  to  pay.  If  the  poli- 
cies of  the  Chatham  and  ^tna  companies,  are  similar  to 
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this,  the  defendants  have  no  concern  with  the  amount  paid     albant, 
by  them.     In  that  case,  they  acted  for  themselves  ;  and  if    ^^^'  ^®*^' 
they  have  paid  more  than  the  plaintiff  could  by  law  recover,        t 
it  was  done  voluntarily.     In  the  present  case,  the  amount  ▼• 

of  the  plaintiff's  loss  is  controverted.  He  claims  much  more  ®  •  "■•  ®" 
than  the  defendants  are  willing  to  admit.  The  weight  of  evi- 
dence on  this  point,  may  be  as  contended  for  by  the  defend, 
ants ;  but  still,  it  is  a  disputable  fact.  The  Chatham  and 
^tna  offices  may  have  chosen  to  pay  on  the  exhibition  of 
the  plaintiff's  proof,  in  preference  to  a  protracted  litigation. 
They  may  have  erroneously  considered  the  damages  much 
greater  than  they  really  were.  They  acted  voluntarily, 
and  for  themselves.  This  was  submitted  to  the  jury,  and 
they  have  passed  upon  it.  The  act  of  settling  for  them- 
selves, raises  a  presumption  that  the  different  policies  were 
alike ;  and  that  no  claim  fur  contribution  was  contemplated 
as  against  each  other. 

On  the  supposition  that  the  policies  of  the  Chatham  and 
Xtna  companies,  did  not  contain  the  clause  in  question^ 
the  plaintiff  might  recover  the  amount  of  their  subscrip- 
tions, if  necessary  to  satisfy  his  loss ;  and  in  such  case,  I 
apprehend,  it  would  be  competent  for  the  defendants,  to 
show  the  plaintiff  had  received  satisfaction.  As  indemni- 
ty can  only  be  claimed,  there  is  no  right  of  action  after  it 
is  obtained.  If  the  policies  of  the  Chatham  and  .Mtna 
offices,  were  such  as  to  entitle  the  plaintiff  to  recover  of 
them  all  their  subscription,  if  requisite  to  pay  his  loss, 
then  their  right  to  contribution  against  the  defendants 
would  be  undoubted.  The  clause  in  the  defendants'  poli- 
cy would  not  affect  that  question ;  but  would  apply,  when 
they  should  be  prosecuted  by  the  plaintiff,  so  as  to  protect 
them  against  his  claim  beyond  a  rateable  proportion  of  the 
loss.  If  the  loss  has  been  already  recovered,  and  paid, 
the  claim  for  a. rateable  proportion  is  necessarily  extin- 
guished. The  Chatham  and  ^tna  offices,  incurred  no 
risk  in  making  payment,  provided  the  clause  is  not  in  their 
policies;  because  it  is  conceded  by  the  defendants,  that 
the  loss  was  at  least  equal  to  those  payments.  On  this 
principle,  the  defendants  are  liable  to  contribute  a  portion 
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ALBANY,     to  tbose  Companies.     If  ihe  amount  received,  was  to  be 
Feb.  1887.     j^qJ^^h    ;,jto  consideration  on   the   trial,   the  duty  of  the 
Lucas       i**^y  would  have  been,  to  ascertain  the  whole  amount  of 
▼•  loss;  and  if  it  exceeded  the  sums  paid,  then,  after  deduct- 

e  .  ni.  o.  .^^  ^1^^  payment,  to  find  a  verdict  against  the  defendants 
for  the  balance,  provided  it  did  not  exceed  the  proportion 
of  the  whole  loss,  which,  according  to  the  contract,  the 
defendants  ought  to  bear ;  and  if  the  amount  of  the  loss 
remaining  unsatisfied,  was  less  than  such  rateable  share 
of  the  whole  loss,  then  the  verdict  should  have  been  for 
such  balance.  In  the  action  for  contribution,  an  adjust- 
ment would  be  made  between  the  parties  on  these  princi- 
ples. In  the  view  thus  taken,  I  think  that  part  of  the 
judge's  charge  incorrect,  which  directed  the  jury  not  to  take 
into  consideration  the  payments  made  to  the  plaintiff,  by 
the  other  insurance  companies,  provided  those  companies 
were  aware  of  the  existence  of  all  the  policies  on  the  pro- 
perty at  the  time ;  and  made  the  settlement  solely  with  a 
view  of  discharging  the  plaintifif's  claim  against  themselves. 
If  the  Chatham  and  JEtna  companies,  were  liable  to  the 
amount  of  their  subscriptions,  which  I  appreheud  they 
were,  unless  protected  by  a  clause,  like  that  in  the  defend- 
ant's policy,  their  knowledge  of  other  policies  was  imma- 
terial. Whether  they  had  knowledge  or  not,  the  plaintifif 
was  entitled  to  recover  against  them ;  and  if  so,  (hey  bad  a 
remedy  over  against  the  other  insurers.  Neither  can  the 
fact  that  they  settled  to  discharge  the  claim  solely  against 
themselves,  defeat  such  remedy  over,  if  it  appears  they 
have  not  paid  more  than  the  loss  sustained.  Suppose  those 
companies  had  settled  under  a  belief  that  their  proportion 
of  the  loss  would  be  equal  to  the  amount  paid  ;  and  there- 
fore, did  not,  at  the  time,  contemplate  a  recovery  against 
others  for  a  portion  of  it.  This  would  not  invalidate  their 
right  to  claim  contribution,  when  it  is  shown  that  they  had 
paid  more  than  their  relative  proportion.  In  this  point  of 
view,  the  charge  was  calculated  to  produce  a  result  unfa- 
vorable to  the  defendants.  The  verdict  was  for  the  plain- 
tifif; for  how  much  does  not  appear ;  probably  for  the 
whole  sum  insured.    A  new  trial  should  be  granted,  if  the 
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Chatham  and  JEtna  companies  were  legally  bound  to  pay    albany, 
what  the   plaintiflf  received.     But  if  ihose  policies,  were    ^^^'  '®*^* 
like  the  one  in  question,  the  defendants  can  derive  no  bene-      Lucas 
fit  from  the  payments  made.     They  should  be  put  out  of         ▼. 
view  on  this  trial ;  and    if  so,  that  part  of  the  charge  on    ^  ' 
which    I  have  commented,  was  incorrect  as  respects  the 
plaintiflf.     The  defendants  have  no  cause  to  complain.     It 
was  allowing  them  the  benefit  of  the  payments,  if  the  jury 
were  satisfied  of  certain  facts  submitted  to  them ;  whereas, 
they  should  have   been   instructed  nol  to  regard  the  pay- 
ments,   if    the    policies    subscribed    by   those   con)paDies, 
bound  them  only  to  pay,  in  the  first  instance,  a   rateable 
proportion  of  the  loss. 

The  question  then  is,  what  was  the  form  of  the  Chatham 
and  •^tna  policies  ?  Neither  party  has  adduced  any  express 
testimony  to  this  fact.     On  whom  devolved  the  necessity 
of  showing  what  those  policies  contained  1    Certainly  not 
the  plaintiff.     His  case  was  made  out  without  this.     He 
claims  of  the  defendants,  the  proportion  they  are  bound  to 
pay  under  their  policy  for  the  whole  loss.     They  contend  it 
has  been  paid  by  other  companies.     But  to  make  that  de- 
fence available,  it  must  be  shown,  either  that  the  companies 
pai(l  in  fact  a  sum  of  money  which  was  received  in  full 
satisfaction  of  all  the  insurances ;  or  that  the  amount  paid 
by  them,  was  in  pursuance  of  a  policy  which  authorized 
such  payment.     The  first  is  not  pretended.     As  to  the  sec- 
ond, the  court  is  lefL  to  conjecture.     It  is  a  fact,  on  which 
the  defence  rests.    There  is  no  sufiScient  ground  for  presump- 
tion, that  those  policies  did  not  contain  the  clause  in  ques- 
tion.    The  defendant's  policy  contains  it.    Some  of  the 
forms  in  the  books,  do  not.     We  cannot  assume  the  fact, 
that  the  policy  difiered  from  the  one  in  this  case.     I  think 
it  may  rather  be  presumed  they  are  alike.     The  settlement 
made  between  the  plaintiflf  and  the  companies,  strengthens 
the  presumption.     They  each  deducted  one  sixth.     They 
certainly  had  no  right  to  make  that  deduction,  if  the  loss 
exceeded  the  sums  insured  by  them.     The  plaintiflf  claimed 
considerably  more.     It  is  not  probable  the  plaintiflf  would 
have  consented  to  a  deduction  of  one  sixth,  if  the  policies 
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ALBAffr,  were  so  drawn  as  to  allow  liim  to  recover  the  whole  snm 
Feb.  I8i7.  insured.  Be  this,  however,  as  it  may,  I  think  the  defend- 
ants ought  to  have  shown  the  other  policies  were  different, 
V.  *  in  order  to  avail  themselves  of  the  payments.  The  remain- 
^^^y-  jer  of  the  charge  is  correct.  If  the  loss  was  equal  to  all 
the  sums  insured,  the  plaintifT  was  entitled  to  the  face  of 
the  policy.  If  less,  to  a  proportion  only.  Whether  the 
jury  have  found  too  much,  or  too  little,  is  not  before  us. 
The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 


The  People  ex  rel  Ingersoll  against  Garet. 

Thelegisia-        ^       ,  ».       .  ^     >    ^  .        . 

ture  have  no      On  demurrer  to  the  replication.     On  mformation  m  na- 

uT^iheconsu"  ^^^^  ^^  ^  9**^  warranto^  against  Garej/y  calling  upon  him 
tuUonai  term  to  show  by  what  Warrant  he  acted  as  a  justice  of  the  peace 
jusUce^Ahe  ^^  ^^^  county  of  Orkans^  he  pleaded  the  statute  to  erect 
P«JJ«:  a  new  county  from  part  of  the  county  of  Genesee^  by  the 

be  done  indi-  name  of  Orleans;  passed  November  12thy  1824,  {sess.  47, 
erecuin^or  di!  ^^  ^^^'^  providing  that  all  that  part  of  the  county  of  Gen- 
Tision of coun-  esee  comprising  the  towns  of  Gaines,  Barre^  Murray, 
mere  a  town  ^(^^^^^0^9  Ridgetoay,  Yales,  and  Oak  Orchard,  in  the 
is  transferred  county  of  Genesee,  should,  from  and  after  the  1st  day  of 
ty  to  another]  •'^^tiary,  1826,  be  a  separate  and  distfnct  county,  by  the 
or  a  new  coun-  jj^me  of  Orleans ;   and  that  it  should  be  the  duty  of  the 

ty  made  out  of  .  ^ 

several  towns,  supervisors  and  judges  of  Orleans  to  meet  on  the  Sd  Mom" 

ih2si"'^iowM  ^^y  ^^  *^^^y*  ^®^^>  ^"^  nominate  justices  for  that  county, 
continue  to  proceeding  in  the  same  manner  as  in  other  cases ;  and  that 
ces,  as  justices  ^^^  former  justices  in  that  county  should  hold  until  the 
ofihetownor  new  appointments:  that  by  another  statute  passed  •/9nnZ 

towns  in   the   _ -,  -     ,    '  ^       .  ^«        .      *«*      .  •/  »     •  ■ 

new  counties.    \oth,  1825,    {sess.  48,   cA.   181,   it  was  provided  that  the 

The  legisla- 
ture  have 
power  to  enlarge  or  contract  the  territorial  jurisdiction  of  justices  of  the  peace. 

The  office  of  justice  of  the  peace  is,  under  the  new  constitution  and  the  statute  which  it 
adopts,  (teffff.  41,  cA.  60,  t.  2,)  a  town  office,  though  it  has  county  powers 

The  appointment  of  more  than  four  justices  in  a  town  would  be  void. 
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county  of  Orleans  should  be  a  distinct  county  from  the  albant, 
time  of  the  last  mentioned  act,  instead  of  the  lime  mention-  ^®^*  '®*^" 
ed  in  the  first  ;  and  that  the  town  of  Shelby^  in  Genesee  xhe  People 
county,  should  be  annexed  to  Orleans ;  and  that  the  time  ▼• 

of  appointing  justices  should  be  on  the  Sd  fVednesday  in  '^^^* 
May^  1825.  That  the  judges  and  supervisors  met  on  the 
last  mentioned  day,  and  nominated  the  defendant,  a  justice 
of  the  peace  of  Shelby,  who  took  the  oath  of  ofSce ;  and 
acted  as  justice  of  the  peace  for  the  new  county,  during 
the  time  mentioned  in  the  information.  Replication,  that 
the  town  of  Shelby^  on  and  before  the  Sd  Tuesday  of  jPe6- 
ruary^  1823,  was  a  town  of  Oenesee  county,  when  the 
judges  and  supervisors  of  Genesee  county  nominated  two 
justices  for  that  town  ;  but  disagreeing  as  to  the  other 
nominations,  the  judges  nominating  the  relator,  he  with  a 
fourth  justice  were  selected  by  the  governor  as  justices  of 
Shelby,  That  the  commission  of  the  peace  for  Oenesee 
was  filled.  That  the  four  justices  for  Shelby  were,  on  the 
27th  of  February^  1823,  duly  sworn  ;  and  took  upon  them- 
selves the  office,  and  entered  upon  its  duties,  Shetty  being 
then  a  town  of  Genesee  county ;  and  so  continued  till  after 
the  supposed  appointment  of  the  defendant ;  that  they  are 
now  such  justices  of  Shelby^  and  still  continue  to  exercise 
their  offices  in  that  town. 
General  demurrer  and  joinder. 

T.  J.  Oakley^  in  support  of  the  demurrer.  The  legisla- 
ture  had  power  to  erect  the  new  county  ;  and  separate  Shel* 
by  from  Genesee  county  ;  and  make  it  a  part  of  Orleans. 
By  the  separation,  the  duties  and  powers  of  the  former 
justices  ceased.  They  could  not  be  exercised  out  of  the 
county  for  which  they  were  appointed.  They  could  not 
act  as  members  of  the  general  sessions  in  Orleans^  or  do 
other  county  duties.  Can  their  offices  be  retained  in  parti 
The  locality  as  to  appointment  was  intended  merely  as  a 
measure  of  expediency,  to  limit  their  number;  not  to  con- 
fer powers  on  them  as  town  officers.  Their  powers  are 
generally  co-extensive  with  the  county  ;  and  when  their 
town  is   taken  from  the  county  for  which  they  were  ap- 
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ALBANT,    pointed,  those  powers  cease  from  non-restdenee  in  chat 
Fetk  I8i7.    (»4)|]nty  .  and  cannot  exist  in  the  new  one,  unless  continued 
The  People   ^^   ^^®  legislature.      The  constitutional  tenure   for   four 
▼.  years,  is  dependent  on   the  county  remaining  entire,  and 

^^^'  the  justices  continuing  in  their  town,  as  a  part  of  it. 
Again,  the  appointment  of  the  new  justices  is  valid,  even 
if  the  old  ones  are  to  continue  in  office.  The  legislature 
may  increase  the  number  of  justices  in  any  town  or  county. 
Every  person  is  deemed  to  assent  to  an  act  of  the  legisla- 
ture. 

Takotty  {attorney  general^)  contra.  We  rely  on  the 
case  Ex  forte  M*CoUumj  (1  Cot^m,  650,)  as  conclusive. 
The  justices  have  a  right  to  hold  their  offices  four  years, 
unless  sooner  removed  in  the  manner  pointed  out  by  the 
constitution.  The  assent  of  no  one  is  to  be  presumed  to 
an  unconstitutional  statute.  The  only  inquiry  is,  whether 
the  legislature  have  power  to  put  the  relator  in  such  a  situ- 
ation that  be  cannot  hold  his  office,  before  his  constitution- 
al terra  has  expired*  This  point  is  directly  decided  in  the 
case  cited.  If  the  legislature  may  increase  the  number  of 
justices,  they  have  not  attempted  to  do  so.  The  act  con- 
templates the  old  number  of  four.  The  annexation  of  an 
old  town  to  a  new  county,  is  not  analogous  to  the  remov- 
al of  a  justice  from  his  former  residence.  This  is  volun- 
tary. He  incapacitates  himself.  The  legislature  could 
give  no  power  to  the  judges  and  supervisors  of  Otlemsy 
beyond  supplying  vacancies  among  the  old  jiwtices  as  they 
should  arise.  So  far,  and  no  farther  was  this  act  constitu*' 
tionaU    Probably  this  alone  was  intended. 

/•  F.  Hemey^  in  reply.  Ex  parte  M^CoUvm  decides 
no  more  than  that  the  old  justices  may  be  transferred  by 
statute  with  their  town,  to  another  county.  The  provis- 
ion in  the  constitution  that  these  officers  shall  not  be  re- 
moved except  in  a  certain  way,  does  not  deprive  the  legis- 
lature of  the  power  to  erect  new  counties  and  alter  old 
ones.  If  that  remains,  the  incidental  right  of  officering 
those  counties  is  essential.     If  the  legislature,  as  is  admit- 
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ted  in  M^CoUum^s  case,  can   contract  or  enlarge  the  juris-     alb  ant, 
diction  of  justices  in  the  exercise  of  that  right ;  does  it  not     ^^^'  ^^^'^' 
follow,  that  they  may  take  it  away  1  But  if  the  act  cannot 
otherwise  have  effect,  the  court  will  construe  it  as  creating 
an  additional  number  of  justices. 

Curia^  per  Sutherland,  J.  It  is  contended,  by  the 
counsel  for  the  defendant,  1.  That  by  the  separation  of 
the  town  of  Shelby  from  the  county  of  Genesee^  and  its 
annexation  to  the  county  of  Orleans^  the  duties  and  pow- 
ers of  the  justices  of  the  peace  of  that  town  ceased  ;  and 
could  not  be  exercised  out  of  the  county,  in  and  for  which 
they  were  appointed  ;  and  2.  Admitting  that  the  old  justi- 
ces still  retained  their  powers,  that  the  appointment  of  the 
defendant  was  valid,  the  legislature  having  power  to  in- 
crease the  number  of  justices  in  any  town  or  county. 

The  power  of  the  legislature  to  increase  the  number  of 
justices  in  any  town  or  county,  is  conceded.  But  it  is  con- 
tended, and  we  think  with  entire  success,  that  there  is 
nothing  in  the  acts  creating  and  organizing  the  county  of 
Orleans^  from  which  the  slightest  inference  can  be  drawn 
that  such  was  their  intention  in  this  case.  The  number  of 
justices  to  be  appointed  in  any  town,  being  limited  to  four, 
by  a  general  law  of  the  state,  {sess.  41,  ch.  60,  8.  2,)  ev- 
ery presumption  is  against  the  intention  of  the  legislature, 
to  vary  that  law  in  relation  to  a  particular  town  or  county. 
The  reason  for  a  departure  from  the  general  regulation, 
must  appear  on  the  face  of  the  act,*  or  the  intention  be  oth- 
erwise clearly  expressed,  in  order  to  operate  as  a  modifi- 
cation or  partial  repeal  of  it.  But  here  such  intention  is 
clearly  negatived  by  an  express  provision,  that  the  (then) 
present  justices  of  the  peace  in  the  new  county  shall  hold 
their  offices  until  the  new  appointments  are  made.  (§  14.) 
After  they  are  made,  theD,^80  far  as  depends  upon  the  pro- 
visions and  operation  of  this  act,  the  former  justices  must 
cease  to  bold  their  offices. 

The  question  then  resolves  itself  into  the  inquiry,  whe- 
ther it  was  within  the  constitutional  power  of  the  legisla- 
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ALBANT.    pointed,  ihoee  powers  cease  ^^..^i.  case,  lo  dismiss  ihe 

^^^^^ .    county ;  and  cannot  exist         ;     ..     •  .u      i    .•       r 
^^'st^^^-/    I .....  ,  at/  to  direct  the  election  of  new 

The  People    '>y   ^he  legiHlature.        ^  ;^^  ^^^  ^^.^,^   ^^       ^^^^  ^, 

^  ▼•  years,  is  dependp  ^.  j  -     u  i  i_ 

uarey.       au     •    .-  '    /<  IS  supposed  to  be  very  clear,  thai 

the  justices  ^        ,,*  *^[T7  ;  ,   .  /    .. 

A      .      .  ."'m  towns  which  were   erected  into  the 

Again,  the  y^'*^         j  -     u     •    *•         /  .i 

.-°        ,     -    .-'L^f  ceased  to  be  justices  of  the  county  of 

•]  n/iich  those   (owns  belonged  at  the  time  of 

jj,,       ^^  ^■',7/^/1.    Residence  within  the  county  is  indispens- 

,y'^  itie  jurisdiction  of  this  class  of  magistrates  ;  and 

•''^^/g/ature,  possessing  the  power  of  erecting  new  coun- 

L  from  parts  of  counties  already  organized,  necessarily 
^ve  the  right  of  separating  one  or  more  towns  from  the 
^unty  to  which  they  were  originally  attached,  and  as  a 
consequence,  of  depriving  the  magistrates  residing  in 
chose  towns,  of  the  jurisdiction  which  they  originally  pos- 
sessed  over  the  territory  from  which  they  have  been  sep- 
arated. 

The  power  of  the  legislature  to  erect  new  counties,  has 
been  exercised  from  the  foundation  of  the  government ; 
and  is  expressly  recognized  in  the  7th  section  of  the  first 
article  of  the  amended  constitution.  The  justices  of  such 
towns  must,  therefore,  become  magistrates  of  the  new  coun- 
ty to  which  they  are  attached,  or  lose  their  oflices  entirely. 

The  mode  of  appointment  to,  and  the  (enure  of  their 
offices,  is  particularly  specified  in  the  7th  section  of  ihe 
4ih  article  of  the  constitution.  It  is  there  declared,  ^^  that 
every  person  appointed  a  justice  of  the  peace,  shall  hold 
his  office  for  four  yearsy  unless  removed  by  the  county 
court,  for  causes  particularly  assigned  by  the  judges  of  the 
said  court."  It  was  the  intention  of  the  framers  of  the 
constitution,  to  make  this  important  class  of  judicial  offi- 
cers, entirely  independent  during  the  period  for  which  they 
were  chosen.  No  authority  was  conferred  upon  the  legis- 
lature, of  interfering  with  them  under  any  circumstances. 
Tlicy  were  made  amenable  for  misconduct,  not  (o  the 
legislature,  but  to  the  judges  of  the  county  court,  a  co-or- 
dinate branch  of  the  domestic  tribunal,  from  which  they 
received  their  appointment.  All  direct  control  on  the 
part  of  the  legislature,  being  thus  carefully  guarded  against. 
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(ation  to  these  officers,  it  would   be  strange   indeed,  if    albant, 
iver  of  removing  iliem  from  office  at  pleasure,  should    ^•**"  ^^^^' 
.uund  to  belong  to  the  legislature,  as  incident   to  their    i^i^^  Paopto 
acknowledged    power,   of  dividing  old  and    erecting  new  ▼• 

counties.  Every  presumption  is  against  it ;  and  in  ex- 
pounding  that  part  of  the  constitution,  and  those  laws 
which  are  applicable  to  the  subject,  that  rule  of  construc- 
tion should  be  adopted  which  is  least  favorable  to  such  a 
pretension. 

It  is  contended  that  justices  of  the  peace  are  strictly 
county  officers,  and  that  when  separated  from  the  county 
for  which  they  were  chosen,  their  powers  must  cease  in 
chat  county,  on  account  of  their  non- residence,  and  cannot 
exist  in  the  new  county  to  which  they  are  attached,  be- 
cause they  were  not  elected  or  chosen  for  that  county. 
If,  by  county  officers,  be  meant  officers  who  possess  some 
powers  co-extensive  with  the  county,  it  is  conceded  that 
justices  of  the  peace  are  such.  But  according  to  that  defi- 
nition, the  supervisors  and  constables  of  the  different 
towns,  are  county  officers  also  ;  and  would,  by  the  same 
argument,  lose  their  offices  whenever  the  towns  to  which 
they  belonged  were  set  off  to  a  different  county.  The 
most  important  duties  of  the  supervisors  of  each  town,  are 
as  members  of  the  board  of  supervisors,  and  relate  to  the 
county  generally,  and  not  to  their  respective  towns.  They 
settle  and  allow  all  accounts  chargeable  against  the  coun« 
ty,  and  determine  what  sum  ought  to  be  raised  for  defray- 
ing the  public  and  contingent  charges  of  the  county.  They 
determine  each  town's  proportion  of  the  county  charges  ; 
and  direct  such  sums  to  be  raised,  and  issue  their  warrants 
to  the  different  collectors  for  that  purpose.  They  audit 
and  allow  the  accounts  of  the  county  treasurer,  and  it  is 
to  them  that  the  bond  for  the  faithful  performance  of  his 
duties  is  given.  They  receive  conveyances  of  land  for  the 
Qse  of  the  county  ;  they  superintend  the  county  court 
house  and  jail,  and  direct  such  repairs  as  may  be  necessa- 

A  constable  also,  has  the  same  right  to  execute  process 
in  every  town  in  the  county,  as  in  that  in  w^hich  he  was 
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'  _^^M.  ia  th»  respect,  hie  leiri- 
..itftensive  with  ihBl  of  tlie  slicrilT. 
■J,  atrperrinra  and  conslablee  arc  town 
..-^^Mlexlent  of  juriBdiction,  llien,  ia  not 
-* w i/e(crinine  wliether  a  particutar  office 
.-"■■'iwunV  office. 
•  ,i  -^  i(  depend  upon  the  mode  of  npjMinlrncnt. 
.*^^0iKfera lions  may  render  it  expedient  to  confer  the 
'^ of  appointing  local  officers  upoit  bodies  of  men 
1^^  to  aOected  by  the  exercise  of  ihose  powers  ;  and 
uidfoiiia^  to  the  debates  in  llie  convenlion  upon  tlmt 
jgriof  the  amended  consliiutioii  which  provide:^  for  the 
ffipoinlment  of  justices  of  the  peace,  it  will  be  perceived, 
tliBt  the  power  of  appointment  was  not  conferred  opon  the 
supervisors  and  judges  of  the  county  conn,  l>ecau:>e  jus- 
tices were  considered  counly  ofliceri'.  Tiie  ptinci|)nl  ob- 
jection made  to  the  election  of  iheao  ningi^irniea  by  ihe 
different  towns,  was,  that  deriving  iheir  offii-cs  fiuni  tiiosc 
among  whom  their  powers  were  principally  lo  he  exercis- 
ed, il  was  apprehended  that  they  would  not  be  exercised 
with  impartiality  and  firmness.  It  was  conceded  tlmt  the 
inhabiiants  of  the  dilTerent  towns  were  principally  inter- 
ested in  the  character  and  qualifications  of  iho  mogislrales 
of  their  town  ;  iliut  they  were  eseeiilially  local  magistrates, 
and  tlinl  if  it  were  not  for  the  reason  which  has  been  ad- 
verted to,  their  selection  ought  to  be  left  to  the  diCTcrcnt 
towns.  They  are,  undoubtedly,  in  the  exercise  of  tlie 
hirgcst  and  most  important  pnrt  of  ibeir  duties,  practically 
and  Bubstnntinlly  local  olTlcers.  The  respective  towns 
have  a  deep  interest  in  the  character  and  quulillcations  of 
tlicir  own  justices,  and  very  little  in  those  of  the  justices 
of  any  other  town. 

I  am  alfo  inclined  to  think,  that  by  the  act  of  March 
S7l/i,  1818,  {st»».  41,  cA.  60,)  justices  of  the  peace  must 
reside  in  the  towns  for  which  they  were  appointed.  The 
2d  section  of  that  act  provides,  "  that  it  shall  not  be  law- 
ful lo  Appoint  any  more  than  four  jutlices  of  the  ptace  In 
any  town  in  ihU  itale,"  The  object  of  Ihe  legislature  was 
not  merely  lo  prescribe  a  rule  by  which  the  aggregate 
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number  of  jiisiices  of  each  county  should  be  limited.  If  Albany, 
It  had  been,  a  different  phraseolop^y  would  have  been  adopt-  ^^^'  *®*^* 
ed.  They  would  have  said  at  once,  that  no  more  justices  ThePco  le 
shall  be  appointed  in  any  county,  than  at  the  rale  of  four  ▼. 

for  each  town  therein.  This  would  have  left  it  in  the  dis-  *'^^' 
cretibn  of  the  appointing  power,  to  apportion  them  among 
the  towns,  in  such  manner  as  they  might  deem  expedient. 
Have  they  that  discretion  under  this  law?  Can  they  lo- 
cate all  the  justices  in  the  county  in  one  town  1  It  cannot, 
I  apprehend,  admit  of  a  question,  that  such  appointments 
would  be  absolutely  void,  except  as  to  the  four  first  named. 
And  why  would  they  be  void  1  Not  because  the  law  de- 
clares that  it  shall  not  be  lawful  to  appoint  all  (Ae  justices 
for  the  county  in  one  town ;  but  because  it  enacts  that  no 
more  than  four  shall  be  appointed  in  any  town.  Whether 
the  excess  be  great  or  small  is  not  material.  Whatever 
it  is,  is  a  violation  of  the  act,  and  void  pro  tanto.  If  there 
18  any  discretion  upon  this  subject  left  to  the  appointing 
power,  it  is  an  unlimited  discretion.  The  certificate  of 
the  supervisors  arid  judges,  which,  by  the  act  of  j^prt/  12(A, 
1822,  is  directed  to  be  filed  in  the  county  clerk's  ofiice, 
must,  I  apprehend,  specify  the  town  for  which  the  res- 
pective individuals  are  appointed.  Under  the  old  con- 
stitution, when  justices  were  appointed  by  the  council  of 
appointment,  their  commissions  undoubtedly,  subsequent 
to  the  act  of  1818,  specified  the  town  for  which  they  were 
appointed. 

The  object  of  the  act  was,  not  only  to  limit  the  aggre- 
gate number  of  justices,  but  to  secure  a  proper  distribution 
6f  them  among  the  different  towns.  Four  were  supposed 
lo  be  equal  to  the  wants  of  the  largest  towns ;  and  it  was 
left  to  the  discretion  of  the  appointing  power,  whether  they 
would  appoint  that  number  or  less,  where  the  circum- 
■tancefl  of  the  town  did  not  require  so  many. 

If  all  the  justices  of  one  town  should  remove  into  the 
tdjoiniog  town,  I  apprehend  their  offices  would  be  vacated. 
They  would  cease  to  be  justices  in  the  town  for  which 
they  were  appointed.  If  it  is  unlawful  to  appoint  more 
than  four,  justices  for  any  one  town,  it  would  seem  to  fol* 
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ALBANr,    low,  tliat  tio  one  town  can  lawfully  have  more  than  four 

Feb.  18«7.    jupiices. 

The  People        '^^^^  nriiclc   of  ilie  constitution,  prescribing  this  mode  of 
▼.  appointing  these  officers,  recognizes  the  existing  law  limit- 

^^^^'       ing  their  number,  and  speaking  of  them  as  justices  to  be 
appointed  in  the  diflferent  towns. 

Although,  therefore,  their  criminal  and  civil  jurisdiction, 
for  many  purposes,  is  co-extensive  with  the  county,  yet  the 
constitution  and  laws  recognize  them  as  attached  to  partic- 
ular towns ;  and  the  practical  exercise  of  their  powers  is 
confuied  almost  exclusively  to  the  towns  in  which  they 
reside.  When,  therefore,  the  circumstance  of  a  town 
being  separated  from  the  county  to  which  it  formerly  be- 
longed, renders  it  necessary  to  determine,  whether  the 
magistrates  of  the  town  can  retain  their  offices,  in  the  new 
county  to  which  their  town  is  attached,  I  think  we  may 
consider  them  as  substantially  town  officers,  and  as  retain- 
ing their  authority  during  the  period  prescribed  by  the  con- 
stitution, in  whatever  county  the  legislature  may  be  pleased 
to  place  their  town. 

The  constitution  says   they  shall  hold   their  offices  for 
four  years.     The  law  of  1818  says,  according  to  what  is 
deemed  its  just  construction,  that  they  shall  hold  them 
only  in    the    town    for    which    they  were   appointed.     It 
would  seem   necessarily  to  follow,  that  they  become  ma- 
gistrates of  whatever  county  their  towns  are  attached  to. 
In  the  case  of  M*Collum^   (1    Cot^en,   550,)  it  was  held 
that  the  legislature  had   power  to  enlarge  or  contract  the 
territorial  jurisdiction  of   justices  of  the  peace.     In  that 
case,  the  county  of  Wayne  had  been  erected  from  parts  of 
Ontario    and   Seneca   counties;    and   the   question    before 
the  court  was^  whether  the  magistrates  in  the  towns  of 
which  the  county  was  composed,  who  were  chosen  while 
those  towns  belonged  to  the  counties  of  Ontario  and  iSen- 
eca^  became  justices  of   the   peace  in  the  new  county  of 
Wayne*      The   only   distinction    between   that    case  and 
this,  is,  that  there  the  act  organizing  the  county  of  Wayne^ 
declares  "  that  every  person  who  shall  have  been  appoint- 
ed a  justice  of  the  peace,  in  and  for  the  counties  of  Onta^ 
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rio  and  Senecoy  and  who  shall  now  reside  withm  the  county     albany, 
of  Wayney  shally  by  mrtue  of  this  od,  be  and  remain  a  justice     ^®^'  *®*''* 
of  the  peace,  in  and  for  the  county  of  Wayney  for  the  same    xhe  Peopla 
time,  and  with  the  same  powers  and  authority,  in  the  town       ^  ^' 
in  which  he  shall  reside  within  the  county  of  Wayney  as  he 
would   have  had  in  the  counties  of  Ontario  and  Seneca^  if 
this  act  had  not  been  passed." 

In  the  case  now  before  the  court,  the  election  of  new 
justices  is  directed  ;  and  that  the  old  justices  shall  hold 
their  offices  until  the  new  appointments  are  ntade.  But  it  ia 
conceived  that  these  different  provisions  do  not  essentially 
vary  the  two  cases.  It  is  not  in  the  power  of  the  legislature 
either  to  extend  or  shorten  the  duration  of  this  office.  They 
may  enlarge  or  diiTiinish  the  territory  over  which  its  powers 
are  to  be  exercised.  But  the  office  itself  exists  independ- 
ently of,  and  above  them. 

In  the  case  at  bar,  all  the  towns  composing  the  new 
county,  were  taken  from  the  county  of  Genesee ;  so  that 
the  justices  of  those  towns,  if  they  retain  their  offices, 
acquire  no  additional  territorial  jurisdiction  ;  nor  do  they 
become  the  magistrates  of  a  people  who  had  no  voice  iu 
their  election.  The  objection,  therefore,  which  was  urged 
with  some  plausibility  in  the  Wayne  county  case,  that 
magistrates  were  imposed  upon  the  county,  in  whose  elec* 
tion  a  portion  of  the  county  had  no  voice,  does  not  apply 
here.  But  if  it  did,  the  decisive  answer  is  this :  that  it 
is  a  condition  imposed  by  the  constitution  itself,  and  not 
by  the  legislature,  upon  every  new  county,  that  the  jus- 
tices of  the  peace,  in  the  towns  of  which  it  is  composed, 
shall  retain  their  jurisdiction,  until  the  constitutional  peri- 
od of  their  offices  shall  expire.  The  power  of  the  legis- 
lature to  erect  new  counties  is  subject  to  this  limitation. 
It  must  be  exercised  in  subordination  to  the  imperative 
provision  of  that  instrument,  that  justices  of  the  peace 
shall  hold  their  offices  for  four  years,  unless  removed  for 
misconduct. 

Before  the  amendment  of  our  constitution,  justices  of 
the  peace  were  appointed  by,  and  held  their  offices  dur- 
ing the  pleasure  of  the  council  of  appointment.     The  ef- 


65S  CASES  IN  THE  SUPREME   COURT 

ALBANY,     feet  of  transferring  a  town  from  one  county  to  another,  upon 
Feb.  1827.     jj^^  magistrates  of  that  town,  never  was  drawn  into  discus* 

The  People    ^^^^*  ^^  ^^^'  ^™®  »  because,  from  the  tenure  of  the  offices, 
▼.  and  the  character  of  the  appointing  power,  there  were  no 

^^^^*  obstacles  or  objections  to  its  exercise  at  any  time.  The  fact, 
therefore,  probably  is,  that  new  appointments  were  made, 
whenever  new  counties  were  created.  And  the  offices  be- 
ing held  at  the  pleasure  of  the  appointing  power,  the  exer- 
cise of  that  power  could  never  be  impeached  by  the  party 
removed  or  superseded.  There  being  no  constitutional  ob« 
siacle  to  the  exercise  of  the  appointing  power,  it  is  conceived 
also,  that  it  may  have  been  competent  for  the  legislature 
to  require  that  power  to  be  exerted,  whenever  so  important 
a  change  took  place  in  the  organization  of  the  state,  as  that 
which  was  produced  by  (he  erection  of  a  new  county. 

We  are  sensible  of  the  difficulties  which  surround  this 
question ;  and  it  is  probable  many  may  exist,  which  have 
not  been  anticipated  and  answered  by  the  court  But  it 
seems  to  us  there  can  be  no  mistake  in  the  opinion  which 
we  have  expressed,  that  it  is  not  in  the  power  of  the  legis- 
lature  to  shorten  the  constitutional  term  of  a  justice  of 
the  peace  ;  that  the  office  must  endure  unless  vacated  by 
the  act  of  the  incumbent,  for  four  years ;  and  that  the  on- 
ly difficulty  is  in  determining  the  territorial  limits  within 
which  it  is  to  be  exercised.  For  the  reasons  which  have 
been  assigned,  we  think  it  must  be  the  county  in  which 
the  officer  is  placed  under  the  new  organization. 

Judgment  for  the  plainliffs. 
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ALBAMYi 

Feb.   1827. 

Hall  against  Daggett  and  Kensett.  ^^' 

Daggett. 
On  error  from  the  C.  P.  of  llie  city  and  county  of  JWuj-  ^'    and     ^' 

Vnrh  agreed      with 

^^^'^'  H.    that    the 

The  action  in  the  court  below  was  trover  by  Daggett  former  should 
and  Kensett  against  Hall^  for  certain  cases  and  boxes  of  t^s^egg"  ^J}- 
provisions  preserved  fresh.  The  plaintifls  produced,  on  preserving 
the  trial,  an  agreement  between  themselves  and  the  defen-  ions;  and  in 
dant  below,  dated  Jlpril  I6/A,  1822,  by  which  they  agreed  ortte^^'usi^of 
to  carry  on  the  business  of  preserving  fresh  provisions,  $600advancea 
which  they  warranted  to  keep  sweet  and  good  for  any  voy-  ^Jm  iheir^n?* 
age  or  climate  ;  and  agreed,  in  consideration  of  the  use  of  fgent  for  sell- 
{|(600,  received  of  Hall^  that  Hall  should  be  the  only  agent  ions i^^hecity 
forsellinff  the  provisions  in  the  city  of  JVeir-Forfe,  for  10  ^r  ^reto•York, 
years;  and  should  be  allowed  20  per  cent,  on  all  sales  agreed  that  he 
made  by  him,  or  through  his  agency  in  that  city,  or  any  f^^^jj*  go  "^' 
other  place  where  it  might  be  advisable  to  go  for  the  sale  ;  cent,  on  all 
and  that  he  should  be  entitled  to  i  of  the  net  proceeds  of  ^ f|Jj  ^^t pro- 
sales,  after  deducting  the  20  per  cent,  lo  apply  on  the  ceeds,  after  de- 
amount  advanced  by  him  until  it  should  be  liquidated,  per  cent,  to  ani 
Hall  agreed  to  furnish  a  suitable  repository  for  the  sale,  at  P'y  **"  ^^e  a- 

.  mount  adyanc- 

his  own  cost  and  expense  ;  and  be  responsible  for  all  sales  ed,till  it  should 
made  by  him.  Wherever  he  might  go  for  the  sale,  it  should  ^.lo  fu^nis^i 
he  at  his  own  expense.  repository    at 

The  phiintiffs  below  proved  that  the  defendant  had  re- ^nd bTrspon! 
ceived  provisions  under  this  contract,  from  the  plaintiffs,  "i^e  for  his 
to  the  value  of  iJ6762,30,  and  had  returned  to  the  value  £fe/rf.thatD. 
of  «l  184,17,  and  paid  the  plaintiffs  $4194,22.  This  was  and/f.hadno 
between  the  \2lh  of  January,  1822,  and  the  2c«  of  August,  mand  the 
1824,  and  proof  was  also  given  of  the  delivery  of  other  Sto'^rtnder 
provisions;  all  in  pursuance  of  the  contract.  On  the  last  this  contract; 
of  December,  1824,  Kensett  went  to   HaWs  store  in  JVetr-  interest'"*^  ?n^, 

York:  and  demanded  all  the  provisions  so  delivered  which  ^^«™«  *"<!    * 

right  to  detain 

were  then  unsold  ;  and  forbid  Hall  making  any  more  sales  ;  and  sell  them 

asked  Hall  to   render  his  account ;  and  offered  that  if  he  ^"™*^^j^ 

had  any  demand,  or  any  storage,  he  (K.)  would  pay.     Hall     Held,  Bho, 

that  the  eon- 
tract  was  not 
Vol.  VI.  83  usariooi. 
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ALBiBT,     then  produced  the  contract ;  and  asked   Kensett,  if  he  in« 
Fe^  inr.    jgjjdej  (Q  comply  wiih   it?  This  was  repealed  about  the 
middle  of  January^   when    Hall   offered  to   render  his  ac- 
count ;  but  said  he  would  consult  his  attorney  first. 

The  plaintiffs  resting  on  this  proofs  the  defendant  moved 
for  a  nonsuit,  which  was  overruled ;  and  the  judge  charg- 
ed that  I  he  plaintifls  had  a  right  to  demand  the  goods,  on 
paying  the  defendant's  lien,  if  any,  whose  duty  it  was  to 
assert  his  lien,  and  render  his  account.  If  he  had  not  done 
BO,  he  had  waived  it.  Whether  it  was  asserted,  and  what 
the  value  of  the  remaining  goods  was,  he  left  to  the  jury, 
who  found  for  the  plaintifls  $500  damages  ;  on  which  judg- 
ment was  rendered  with  costs.  A  bill  of  exceptions  was 
taken  to  the  opinion  and  charge  of  the  court. 

/.  Plait^  for  the  plaintiflf  in  error,  contended  that  the  de- 
fendant below  had  a  special  property  in  the  goods  under 
the  contract ;  with  the  right  of  possession.  He  was  en* 
tilled  to  retain  for  his  advances.  The  contract  being  in 
full  force,  and  the  defendant  in  the  act  of  performing  it, 
there  was  no  conversion.  He  cited  7  T.  jR.  387,  394,  per 
Lawrence,  J.;  2  Selw.  JV.  P.  1265;  7  T.  R.  9 ;  2  B.  ^ 
P.  438. 

S,  P.  Staplesy  contra.  If  the  defendant  below  bad  any 
lien,  he  should  have  put  himself  upon  it.  (1  Campb.  410,  n. 
1  M.  4*  S.  147.)  Not  doing  this,  he  waived  it.  But  he 
had  none.  An  offer  was  made  to  pay  his  demand  ;  but  no 
account  was  rendered.  It  is  a  mistake  to  say  he  had  any 
interest  in  the  provisions.  His  interest  was  in  the  con- 
tract. But  suppose  he  had  an  interest  in  the  goods,  it  was 
merely  as  agent  or  factor ;  and  on  payment  or  tender  of 
his  lien,  he  was  bound  to  give  up  the  goods.  A  factor, 
even  on  del  credere^  can  do  no  less.  An  action  on  the 
case  could  have  been  only  for  not  selling  the  provisions 
according  to  contract.  If  trover  will  not  lie,  we  are  reme- 
diless. 

Beside,  the  contract  was  usurious  and  void. 
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Cwrioy  per  Savage,  Ch.  J.  The  law  is  well  sedled,  albant, 
that  the  aclion  of  trover  cannot  be  maintaind,  without  the  ^*^!f*f' 
right  of  possession.  The  right  of  property  alone  is  not 
enough.  (7  T.  R.  9.)  This  principle  is  not  controvert- 
ed ;  but  it  is  contended  that  the  plaintiffs  below,  having  the 
right  of  property,  became  entitled  also  to  the  right  of  pos- 
session, by  the  demand  of  an  account,  and  an  offer  to  pay 
any  lien  which  the  defendant  had :  and  further,  that  the 
defendant  not  having  asserted  any  lien  when  the  demand 
was  made,  such  lien,  if  any  existed,  was  waived.  And  it 
has  been  decided,  that  if  one  having  a  lien  upon  goods, 
when  they  are  demanded  of  him,  claims  to  retain  them  up- 
on a  different  ground,  making  no  mention  of  the  lien,  tro- 
ver may  be  maintained  against  him,  without  evidence  of 
any  tender  having  been  made  of  the  amount  of  his  lien. 
(1  Camph.  410.     1  M.  ^  S.  148.) 

The  defendant  in  this  case  asserted  no  lien,  except  such 
as  he  was  entitled  to  under  his  contract  with  the  plaintiffs. 
The  property  in  question  had  gone  into  his  possession  un- 
der that  contract.  If  it  was  valid,  and  he  had  a  right  to  re- 
tain the  property  and  make  sale  of  it,  he  was  then  entitled 
to  20  fer  cent,  for  commissions,  and  one  third  of  the  resi- 
due, to  apply  towards  his  advance  of  j(600. 

The  rights  of  the  parties  seem  to  me  to  be  different  from 
those  of  principal  and  factor  generally.  As  between  the 
latter,  no  doubt  the  principal  may  demand  his  goods,  on 
tendering  to  the  factor  the  amount  of  his  lien  for  advances 
and  expenses.  As  to  commissions,  there  can  be  none,  I 
apprehend,  when  there  is  no  sale.  But  when  parties 
choose  to  make  a  special  contract,  their  rights  must  be  de- 
termined by  it.  According  to  this  contract,  the  defendant 
below  advances  money,  as  may  be  inferred,  to  purchase 
the  raw  material.  The  plaintifis  below  are  to  manufac- 
ture it,  and  the  defendant  is  to  sell  the  manufactured  arti- 
cle, and  the  20  per  cent,  commissions  pay  him  for  the  use 
of  his  money,  for  his  trouble  in  making  sales,  and  for  guar- 
antying those  sales.  If  the  plaintiffs  below  have  it  in  their 
power  to  recover  the  property  delivered  to  the  defendai^r, 
they  virtually  abrogate  their  own  agreement.    They  take 
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ALBANY,  away  from  ihe  defendant  the  advantages  resulting  to  bim 
Ft b.  1827.  frQiYi  the  business;  and  trijQe  with  tlieir  contract.  The 
case  of  Bromley  v.  Coxv)ell^  (2  B.  ^  P.  438,)  is  an  au- 
thority to  show  that  trover  does  not  lie  for  goods  delivered 
under  a  special  contract,  unless  that  contract  is  violated 
by  the  defendant.  There  the  plaintiff  sent  some  prints  to 
the  defendant  in  India^  to  be  sold.  They  were  not  sold, 
because  the  price  was  to  high*  The  plaintiff  brought 
trover ;  but  the  court  held  that  the  conduct  of  the  defen* 
dant,  (who  had  left  the  prints  with  another  person  for  sale,} 
did  not  amount  to  a  conversion. 

There  is  no  pretence  that  the  defendant  below  violated 
the  contract.  He  was,  therefore,  lawfully  in  possession  ; 
and  all  the  plaintitTs  below  had  a  right  to  ask  of  him,  was 
the  proceeds  of  sales,  after  deducting  his  commissions,  and 
one  third  of  the  residue. 

It  is  contended,  however,  on  the  part  of  the  plaintiffs  be- 
low, that  the  contract  was  usurious.  There  was  a  loan  of 
j(600,  it  may  be  inferred  ;  though  from  the  phraseology 
of  the  contract,  it  might  equally  be  inferred  that  there  was 
a  previous  indebtedness  to  that  amount.  But  I  am  willing 
to  consider  the  advance  of  $600,  as  made  at  the  date  of 
the  contract.  The  parties  were  then  about  to  begin  a  new 
business,  the  success  of  which  was  doubtful.  The  defen- 
dant was  to  incur  a  considerable  expense  on  his  pari,  pre- 
paratory to  the  sale  of  the  goods  in  question;  and  it  was 
by  no  means  ceriain  that  the  commissions  would  amount 
to  7  per  eenL  upon  the  money  loaned,  to  say  nothing  of 
the  interest  of  the  money  expended  by  him  in  furnishing 
a  suitable  repository,  and  of  his  personal  services  in  mak- 
ing sale  of  (he  provisions.  How  can  it  be  said  that  there 
was  reserved  an  interest  of  any  per  centage  at  all  ?  The 
defendant  was  to  receive  his  principal  from  the  proceeds 
of  the  sales.  Suppose  the  articles  bad  not  found  a  ready 
market,  but  had  remained  on  hand ;  could  the  defendant 
have  recovered  of  the  plaintiffs  either  principal  or  interest  1 
The  whole  contract  seeiixs  to  me  lo  show  the  commence- 
ment of  a  new  adventure  ;  a  speculafba  in  which  these 
parties  were  separately  interested  ;    and  each  was  liable 


OF  THE  STATE  OP  NEW-YORK.  66T 

to  I08S9  or,  perhaps^  might  make  large  profits.  If,  indeed,  albant, 
the  transaclion  was  merely  colorable,  and  intended  to  cover  ^'^  ^f*^* 
a  loan  reserving  more  than  7  per  cent.^  the  form  of  the  con- 
tract would  not  shield  the  lender.  Thus,  if  the  lender,  be- 
sides interest,  is  to  have  a  certain  portion  of  the  profits  of  a 
trade  which  exceeds  legal  interest,  and  is  not  liable  to  los- 
ses, it  is  usurious.  (4  T.  R.  353.)  But  if  money  is  loaned, 
ond  the  lender  is  to  have  part  of  the  profits,  and  is  subject 
to  loss,  it  is  not  usurious.  (2  Burr.  891.)  The  case  under 
consideration,  is  not  within  these  authorities.  The  lender 
here  does  not  receive  his  interest,  and  profits  beside ;  nor  is 
his  principal  otiierwise  at  risk,  than  as  it  may  depend  on 
the  solvency  of  the  borrowers,  or  their  compliance  with  their 
contract.  But  it  is  also  distinguishable  in  another  important 
particular  :  the  lender  in  this  case  renders  personal  services, 
and  incurs  other  expenses  in  carrying  on  the  business :  and 
after  all  this,  his  compensation  depends  upon  an  untried 
experiment  in  this  new  branch  of  business. 

It  seems  to  me,  then,  that  this  contract  is  above  all  sus- 
picion of  usury ;  that  the  defendant  was  lawfully  in  pos- 
session of  the  goods  in  question,  according  to  the  terms  of 
the  contract;  and  was  entitled  to  hold  them,  by  the  pro- 
visions of  the  contract,  for  sale  ;  and  that  the  plaintiffs  had 
no  claim  for  the  goods  themselves,  but  only  for  the  pro- 
ceeds, after  deducting  the  defendant's  commissions,  and 
one  third  towards  payment  of  the  demand  due  to  him.  Of 
course  trover  would  not  lie.  The  judgment  below  must  be 
reversed. 

Judgment  reversed. 


58  CASES  IN  THE  SUPREME  COURT 

ALBANY, 

Feb.  1897. 

Hamilton       ThE    OveRSEERS  OF    THE  PoOR  OF  THE   TOWN  OF    HaMIL- 

Eaton.  ^^^  against  The  Overseers   of   the    Poor  of  the 

TOWN  OF  Eaton. 

An  indenture      On  certiorari  to  the  general  sessions  of  the  peace  of  the 

executed  by  Two  justices  made  an  order  to  remove  one  Elizabeth 
•eef  *''of*'\he  W^^^*^  ^^om  the  town  of  Hamilton^  to  the  town  of  Eaton^ 
poorofatown,  jn  M adisofi  coun\y  ;  and  she  was  removed  accordingly.    On 

thoueh     with  ,  .        •  ^  n  i  i  .  - 

the  assent  of  appeal  by  the  overseers  of  Eaton^  to  the  general  sessions  of 
^^^  tl"**b^*d'  J^adison^  that  court  quashed  the  order;  whence  the  over- 
ing  be  to  an-  seers  of  Hamilton^  brought  a  certiorari  to  this  court.  The 
lic!"*cf  "the  ^^^^^  ^"  which  the  decision  of  the  sessions  was  founded,  are 
same  town,  is  stated  in  the  opinion  of  this  court. 

defectiTe;  but 

is  ^  Voidable  '•  FootCy  for  the  plaintiffs  in  error,  cited  1  R.  L.  270, 
only ;       and  ,.  £  ;  id.   136,  8.  4  and  5  ;  id.  138  ;  5  Cotren,  367  ;  8  T. 

if    there     i>e 

a      complete  R.  379 ;  4  T.  A.  769,  790 ;  S  T.  R.  380 ;  ReeveU  Dom. 

!r.7he*serTan[  **^-    *^^»   ^^    ^^   ^^"    '*^*  ^*^'    *    *^-    ^^^'   ^^^f  8» 
thereby  gains  1  Salk,  68. 
a  settlement. 

P.  Gridleyy  contra,  cited  1  R.  L.  279;   5  Cowen^  527; 
1 3  John.  245  ;  5  Cotren,  363. 

Ctino,  per  Woodworth,  J.     The  pauper  was  bound 
an  apprentice  to  Fuller^  one  of  the  overseers  of  the  poor 
of  the  town  of  Hamilton;  and  served  the  full  term.    JUay- 
nardy  the  other  overseer  of  that  town,  executed  the  inden- 
ture.    Two  justices  were  present  and  approved.      FMer 
never  executed  it.     It  was  left  in  the  possession  of  Mag' 
nardy  who  testified  that  it  was  regular ;  but  could  not  b 
found  on  search.      The    parol  evidence  was   admissible 
but  the  binding  was    defective ;  the  act,   (1  R.  L.  130 
declaring  that  the  overseers  of  the  poor,  with  the  conte 
of  any  two  justices,  may  bind  out  any  child  who  is  charf 
able. 

The    binding,  however,  was    not  absolutely  void  ; 
voidable  by  the  parlies.      It  has    had  its   eflfect   betw 
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them.  Neither  party  has  choseu  to  lake  advantage  of  the 
defect ;  and  it  cannot  be  done  by  a  third  person.  The 
town  has  had  the  benefii  of  the  service,  and  cannot  object. 
{Burr.  Set.  Cas,  J^To.  28,  p.  91.)  The  same  principle  is 
recognized  in  Hudson  v.  Taghkanac^  {\S  John.  245.)  There 
the  mother  bound  the  child,  her  husband  being  alive  ;  and 
it  was  held,  that  the  town  could  not  take  advantage  of  the 
defect.     {Owasco  v.  Osvotgatchie^  5  Cowen^  527,  S.  P.) 

The  cases  in  which  it  has  been  held  that  a  settlement 
could  not  be  gained  under  an  indenture  not  stamped,  were 
decided  on  the  words  of  the  statute,  6  W.  fy  J\I.  c.  21,  which 
says  the  indenture  shall  not  be  given  in  evidence,  or  avaiU 
able  in  any  court.  (Burr.  Set,  Caa.  199.)  The  order  of 
.   the  general  sessions  must  be  affirmed. 
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Feb.  1827. 

Homan 

▼. 
Liswell. 


Order  affirmed. 


JM.  T.  Reynolds f  contra. 


HoMAN  against  Liswell. 
On  error  from  the  C.  P.  of  the  county  of  Schenectady.         An    action 

will  not  lie  a- 

j9.  C.  Page,  for  the  plaintiff  in  error,  cited  2  Cowen,  518,  f^^J^^^  ^JJ^^^J 

605  and  612,  note;  1  Serg.  and  Rawle,  411,  per  Tilghmany  serving  an  ori- 

C.  /. ;  1  Com.  on  Cont.  8,  9,  10,  58,  59 ;  Statute  of  1824,  ^"**  ^ft"^"; 

sess.  47,  ch.  238,  s.  17,  p.  289.  has  been   re- 

newed  by  the 
plaintiff. 

iritis  renew- 
ed on  the  con* 

The  facts  are  stated  in  the  opinion  of  the  court,  which  ^nsibflityr 
was  delivered  by  *"**  .on  Bood 

consideration, 
the  action,  if 
any  will  lie,  should  be  assumpsit,  not  case  for  neglect  in  omitting  to  serTe  or  return  iL 

An  execution  renewed,  ceases  to  be  an  original. 

If  an  execution  be  renewed  on  the  constable's  responsibility,  before  it  haa  run  out,  tuch 
engagement  of  the  constable,  is  nudum  pactum,  and  yoid. 

Where  computation  of  time  in  a  statute  is  to  be  from  the  date,  or  from  an  act  done,  the 
day  of  the  date,  or  act,  is  exclusive. 

Where  an  execution  was  dated  the  7th  of  Marek,  and  returnable  within  SO  days  from  the 
date;  kdd  that  it  would  not  expire  till  after  the  Gth  of  April;  and  that  the  constable  hold- 
ing it,  bad  the  whole  of  that  day,  in  which  to  execute  and  return  it. 
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ALB  AN  y,  BuTiiERLAiiD,  J.  IJiwcU  sucd  Howtom  befofe  a  juaucc, 
F«b.  I8i7.  i^i^j  declared  against  him  in  case,  for  noc  reiunung  an  ex« 
ocution,  which  had  been  delivered  to  //onum,  as  a  cooau- 
ble,  in  favor  of  Lisieell  against  Dudley  aud  Tren^a.  Xii- 
well  recovered,  before  the  justice,  ihe  amount  of  the  execu- 
tion. Ihman  appealed  to  the  common  pl^a?,  where  linrfU 
ngniii  recovers,  and  Jlomam  brings  his  writ  of  error. 

The  execution  bore  date  the  7/A  of  JSfarch^  1825 ;  and 
on  the  Gift  of  Jipril  following,  it  was  renewed  by  direction, 
and  with  the  assent  of  IdsweWs  agent,  with  a  full  knowU 
edge  of  the  tiiTie  when  it  issued,  and  of  all  the  circum- 
stances of  the  case. 

Tliis  was  a  |>erfecl  defenca  to  the  action.  No  action  can 
be  stistained  for  not  returning  an  execution  which  the  plain- 
tiff himself  has  directed  and  permitted  to  be  recewed.  Af- 
ter it  was  renewed,  no  return  could  be  made  upon  ir,  as  an 
original  execution  ;  and  after  the  plaintiff  has  assented  to 
an  act,  which  rendered  a  return  impossible,  he  cannot  have 
an  action  for  not  making  such  return.  But  it  appeared  that 
the  agent  of  the  plaintiff  consented  to  the  renewal,  upon 
the  express  condition,  that  Homan^  the  constable,  would  be 
responsible.  The  language  used,  was,  that  U  was  renewed 
upon  hii  resparuibiUtyi  to  which  Uoman  assented.  The  ac- 
tion should  have  been  assumpsit  upon  this  promise,  if  it 
was  valid.     Clearly  no  other  action  could  be  maintained. 

But  we  are  also  of  opinion,  that  there  was  no  legal  con- 
sideration for  the  promise.  The  execution  was  returna- 
ble in  thirty  days  from  the  date,  pursuant  to  the  act  of 
1824,  {ses8.  47,  chap.  238,  t.  14,  p.  287,  8.)  According 
to  the  principles  of  construction  established  by  this  court, 
as  applicable  both  to  statutes  and  notices,  the  constaUe 
had  the  whole  of  the  6ih  of  ^pril  to  serve  and  return  the 
execution.  In  Ex  parte  Dtan^  (2  Cotccn,  605,)  it  was 
held,  that  where  the  computation  of  time  in  a  statute,  ia  lo 
be  fnjm  an  act  done^  the  first  day  should  be  excluded. 
That  was  on  a  statute  prescribing  the  time  within  which 
an  appeal  should  be  brought  from  a  justice's  court.  It  was 
held  that  the  day  on  which  the  judgment  was  rendered 
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should  be  eicloded.     The  same  principle  was  adopted  in     alb  ant, 
relation  to  the  redemption  act.     (2  Cotren,  518.)     If  the    ^^^  '®*^- 
execution,  then,  had  not  run  out,  and  the  constable  had  not    j.^^  People 
become  fixed,   his  promise  was  without  consideration.     It         ▼• 
was  a  naked  promise,  by  parol,  to  pay  the  debt  of  a  third  ^^^' 

person.  There  is  nothing  in  the  case  to  show  that  the  ex- 
ecution might  not  have  been  served.  The  judgment  must 
be  reversed. 

Judgment  reversed. 


The  People  against  Whaley* 

Where   a  de- 

The  defendant  was  indicted,  at  the  general  sessions  of  ^* a*rcd' be i**^ 
Oneidaj  county,  for  extortion  as  a  justice  of  the  peace.  a  justice,  on  a 

The  first  count  of  the  indictment  stated,  that  Butler  ap-  Ju™Tbie"at7o 
peared  before  the  defendant,  a  justice  of  Oneida^  at  the  A.  M.;  and 
suit  or  Grants  on  the  return  day  of  a  summons,  jPe&rua-  about  IS 
ry  7th,  1826,  at  10  A.  M. ;  that  the  suit  was  discontinued  o'clock,  when 

*  the        justice 

by  the  non-appearance   of  the   plaintiff.     And  that  on  the  told  him,   he 
1th  of  March,  the  defendant,  by  color  of  his  office,  extorted  ^^^,  J""''^.l'^ 

*  '    •'  *  roust  lax  the 

from  ButltTf  $25,  under  pretence  that  the  suit  had  been  ad-  plaintiff  with 
journed  on  the  7/A  of  February,  to  another  day,  when  judg-  which'the^dklJ 
ment  was  entered  against  Butler.  The  2d  count  was  more  fendant  de- 
general.  Without  setting  out  the  proceedings,  it  charged  [he  'justice 
the  defendant  with  extortion,  by  color  of  his  office,  un-  •^.•rwards 
der  pretence  that  a  judgment  had  been  entered  before  him.  the  cause  to 
On  a  plea  of  not  guilty,  it  was  proved  at  the  trial,  that  l^^^l  ^^71 

Btider  appeared   on  the  7th  of  February,  between  11  and  ment  as  upon 

the  summons, 
with  S  or  4 
dollars  costs;  and  the  defendant  afterwards  paid  to  the  iustice  the  amount  of  the  note  on 
which  the  suit  was  brought ;  and  the  justice  demaded  the  costs  ;  which  the  defendant  re- 
fused to  pay  in  full ;  but  paid  the  justice  12  1-8  cents ;  hetd,  that  this  was  extortion  in  the 
justiee,  for  which  he  might  be  indicted  and  punished  criminally. 

Held  also,  that  the  motiTCS  of  the  justice,  as  whether  corrupt,  or  whether  he  acted  through 
a  mistake  of  the  law,  were  a  proper  question  for  the  jury. 

Htldf  that  he  had  a  right  to  receive  the  money  on  the  n'jte,  as  the  agent  of  the  plaintiff; 
hot  the  extortion  lay  in  receiTing  the  13  1-2  cents  under  pretence  of  the  judgment. 

Extortion  is  the  taking  of  money  by  any  officer  by  color  of  his  offioe,  either  where  none 
at  all  ie  due,  or  not  so  much  due,  or  when  it  is  not  yet  doe. 

When  a  eanse  is  discontinued  before  a  justice,  by  the  laches  of  a  pUintiff,  the  justice  has 
noioriadtetion ;  and  if  he  proceeds  in  it,  his  proceedings  are  coram  nan  judice,  and  Toid. 

Kxtortion  may  be  laid  generally,  in  an  indictmenty  by  color  rf  office. 

Vol.  VI.  84 


\^r. 


^'   t • 
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ALBAivr,  I2»  A.  M.,  on  the  siiinmonfl  as  set  forth  in  the  indictment ; 
^^^^^-  that  the  plaintiff  did  not  appear.  That,  just  before,  or  af- 
ter 12  oVIocky  the  defendant  told  BmlUr^  he  roust  tax  the 
plaintiff  with  the  costs.  But  after  Buikr  left  the  defend- 
ant, he  adjourned  the  cause  to  the  lOik  of  February.  In 
the  afternoon  of  the  7/A,  BuUer  again  saw  the  justice  ;  con- 
versed with  him  about  the  note  on  which  the  suit  was  in- 
stituted, and  ascertained  the  balance,  for  which  Butler 
offered  to  confess  judgment.  But  the  defendant  said  no- 
thing to  him  about  any  adjournment.  On  the  10/h,  the 
defendant  entered  judg^ient  against  Butler^  not  only  for 
the  note,  but  S  or  4  dollars  costs  of  previous  summonses, 
fees  of  constable  and  witnesses.  Butler  afterwards  paid 
the  defendant  the  amount  of  the  note,  and  12  1-2  cents; 
the  defendant  at  the  same  time  demanding  the  3  or  4  dol- 
lars costs. 

The  court  charged  the  jury,  that  if  they  believed  that 
Grant  was  non-suited  by  the  justice,  or  that  the  cause  was 
discontinued  before  him,  the  subsequent  proceedings 
were  coram  rum  judice^  and  void  for  want  of  jurisdiction ; 
and  the  leceipt  of  any  money  from  Builer^  as  fees  upon  a 
jndgmeiif,  would  be  extortion,  if  they  believed  the  defend- 
ant acted  through  corrupt  motives.  That  if  such  were  his 
motives,  the  judgment  would  not  protect  him.  That  h  was 
for  the  jury  to  determine  whether  these  facts  were  sOy  or 
not.  But  that  if  they  believed  the  defendant  acted  with- 
out corrupt  or  dishonest  motives,  supposing  thai  he  had  a 
right  to  proceed  as  he  had  done,  it  would  be  their  duty  to 
acquit  him.  That  if  his  error  was  one  of  judgment  merely, 
they  should  acquit. 

The  counsel  for  the  defendant,  considering  the  charge 
incorrect,  suggested  this,  and  the  sessions  made  a  case  for 
the  opinion  of  this  court,  w  hich  was  attached  to  the  indict- 
ment. 

S.  Bearddey^  for  the  defendant,  (6.  C.  Brontofit  same 
side,)  now  insisted  that  the  judgment  before  the  defend- 
ant was  valid,  either  by  the  confession  of  Butler,  or  as 
rendered  on  the  trial  of  a   cause  regularly  adjourned.     At 


•% 
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most,  it  was  merely  erroneous.  (8  John.  391.  II  id  407. 
12  id.  217.)  The  court  erred  in  leaving  it  to  the  jury,  to 
say  whether  there  was  a  non-suit,  or  discontinuance.  No 
non-suit  is  charged  in  the  first  count  of  the  indictment ;  and 
no  evidence  was  given,  which,  in  its  nature,  would  prove  a 
non-suit.  The  jury  were  bound,  therefore,  not  to  regard 
it.  (5  Cowenj  246.)  A  judgment  could  be  rendered,  only 
by  entering  it  in  writing.  {Burr.  Set.  Cos.  S22.)  The 
mere  declaration  of  the  justice,  that  he  would  tax  the  plain- 
tiff with  the  costs,  was  not  a  judgment.  The  question 
whether  the  cause  was  discontinued  by  the  lapse  of  time, 
and  absence  of  the  plaintiff,  should   have  been  left  to  the 

The  indictment  is  defective,  in  omitting  to  charge,  that 
the  money  paid  by  Butler  was  not  due  in  fact.  (4  BU 
Com.  141.  2  CA.  Cr.  L.  295,  note  (p).  Co,  IM.  368,  ft. 
1  Hawk.  P.  C.  316.)  Beside,  it  is  not  extortion,  unless 
received  by  the  defendant,  as  fees  for  his  own  use.  The 
payment  was  voluntary,  and  was  due  to  Grants  excepting 
the  12  1-2  cents,  which  were  due  to  the  justice,  for  enter, 
ing  the  judgment. 


ALBANY, 
Feb.  18t7. 


The  People 
WhiOey. 


H.  Denio^  (Dist.  Attorney,)  and  Talcott^  {Attorney  General,) 
contra,  cited  9  John.  140;  1  Hawk.  P.  C.  316;  14  Vin. 
Abr.  363,  p/.  8;  1  East,  218. 


Curia,  per  Savage,  Ch.  J.  An  objection  is  taken  to  the 
indictment,  that  the  defendant  is  not  charged  with  taking 
the  money,  as  fees,  or  to  his  ^wn  use.  It  was  not  necessary 
to  lay  the  offence  in  that  manner ;  it  is  sufficient  that  he 
extorted  it  by  color  of  his  office.  Extortion  signifies,  in  an 
enlarged  sense,  any  oppression  under  color  of  right.  In  a 
stricter  sense,  it  signifies  the  taking  of  money  by  any  officer, 
by  color  of  his  office;  either,  where  none  at  all  is  due,  or 
not  so  much  due,  or  when  it  is  not  yet  due.  (1  Hawk.  B. 
68,  s.  1.)  And  the  cases  cited  by  the  defendant's  counsel, 
do  not  show  any  necessity  for  the  averment  insisted  on. 

The  other  questions  relate  to  the  correctness  of  the 
charge.     I  think  it  sound.     The  word  non-suit,  was  prob* 
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ALBANY,     ably  used  as  synonymous  with  dUconlmuance ;  and  though, 

Fa>.  18S7.     perhapp,  not  technically  correct,  it  could  not  mislead  the 

TIm  PoopI     i^^y*     ^^  ^'^^  cause  had  become  discontinued  by  the  laches 

▼.  of  the  plaiuiiflf,  then  the  justice  had  no  jurisdiction  ;  and  as 

^  ^^'       well  the  adjournment  as  the  subsequent  proceedings,  were 

?oid.     If  void,  then  the  defendant  received  from  BtUler^  one 

shilling,  by  color  of  his  office,  which  was  not  due.     The 

amount  of  the  note  was  dtie ;  and,  as  the  agent  of  Grants 

the  payee,  the  defendant  had  a  right  to  receive  it.     The 

justice  was  authorized  to  enter  a  judgment  on  the  note,  by 

confession  ;  and  we  might  presume  it  to  have  been  so  en« 

tered,  were  it  not  positively  proved  that  it  was  entered  as 

upon  trial,  and  not  upon  confession. 

The  questions  of  fact  and  intent,  were  fairly  submitted 
to  (he  jury.  It  was  their  province  to  judge  of  both,  and  of 
the  credibility  of  the  witnesses.  The  jury  have  found,  by 
the  verdict,  that  the  cause  before  the  defendant,  had  become 
discontinued  before  he  entered  the  adjournment ;  and  that 
he  received  and  demanded  the  money  by  color  of  his  office, 
and  with  the  corrupt  intent  charged  in  the  indictment. 
These  facts  being  proved,  the  offence  was  complete.  We 
are  not  now  to  enquire  whether  the  verdict  is  such  as  we 
might  have  found.  We  are  not  here  to  decide  the  fact, 
but  (he  law.  There  was  no  error  in  the  charge ;  and  I  am 
of  opinion,  that  the  proceedings  of  the  court  below  are  not 
questionable  in  any  view. 
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ALBANY, 
Feb.  1827. 

Miller  against  Plumb.  Miller 

Piu'mb. 

On  error  from  the  C.  P.  of  Monroe  county. 

Plumb  brought  trover  in  the  court  below  against  Miller^     As  between 

.     •   I  .    •    •        .  u    -ij-        r  vendor       and 

for  certain  materiuls  appertaining  to  a  buiidiDg  for  manu-  Tendeeofiand, 
facluring  ashes,  viz  :  2  poiash  kettles,  2  five-pail  kettles,  2  ^^  to''"u!* 
troughs,  5  leaches,  and  500  feet  of  boards.  It  appeared,  at  latter,  though 
the  trial,  that  while  Plumb  owned  the  ashery,  the  materials  erected  by'the 
to  question  belonged   to  it.     The  two  potash  kettles  weie  ^«"^<'>' for  the 

I      ^  ,       .  I  ,  .  »,,  ,        purposes      of 

set  in  an  arch  of  mason  woik  with  a  chimney.  The  arches  uadeor  man- 
were  set  upon  a  platform  :  but  not  fastened  to  the  building,  "^^i"""*"*.    . 

r...  ^         r  ,    !        ,  ,  .  .  ®*      The  rule  is 

The  troughs  were  sunk  in  the  ground,  so  that  the  upper  theeameasbe. 
part  was  nearly  even  with  the  top.  The  boards  were  for  and^executor*^ 
an  upper  floor  in  the  building.  Two  small  kettles  were  Butitisoth- 
not  set  in  any  way  ;  but  stood  in  the  building,  and  were  ne-  ^^^^  tenant 
cessary  for  use.     In  this  state  of  things,  the  plaintiff  be-  *"*'    landlord 

1  1        A  «      i>     a^       I      «r^/%  ^  .11  •      or  rcTersioner, 

low,  on  the  3a  of  Jnarch^  1824,  articled  to  convey  the  and  as  be- 
premises  on   which  the  ashery  stood,  to  the  defendant  be-  i^®J!U   ^"*"' 

^  J  ^  for  life  and  re- 

low,  on  the  15/A  of  AprU  following,  if  the  consideration  mainder-man. 
money  was  paid  ;  by  which   day  it  was  paid,  and  the  de-  arwsord    imi 
fendani  took  possession.      On  the  Wlh  of  February  1825,  mediately 
Plumb  conveyed   the  premises  to  MUler^   by  deed  of  com-  gae,'^  (of  Jwit 
mon  warranty,  without  any  reservation.     Miller  then  de-  ^""»     ^®*?') 

•     J     r  L  11  1  ■  ,  continued  the 

mised  the  ashery  ;  the  lessee  took  possession,  and  used  cause  by  a 
the  kettles  until  the  building  was  burnt  down ;  and  after-  S*"**"**    *^"' 

wards  paid  for  the  use.  October     term 

The  court  below  charged  that  the  plaintiff.  Plumb,  was  ind  "ucn^Sd', 
entitled  to  recover  ;  and  a  verdict   and  judgment  was  ren-  "  therefore, 

dered  for  him   accordingly.     The  defendant  below  except- a  jury,  &c.  at 

ed  to  the  charge.  Dwmjer term 

°  neit ;"      and 

Immediately  after  issue  on  the  record,  which  was  of  June  then  said,  *' at 
term,  1825,  the  cause  was  continued  thus  :  "  And  hereup.  ^m'fthiT'pSr- 
on  the  proceedings  thereof  are  continued,  &c.  until  the  ties,  &c.  and 
lit  Monday  of  October  next,  {the  next  term.)      Therefore,  alao^^^^^wme,' 

who^  to  speak 

the  truth,  Ice." 

Htldt  that  this  referred  the  appearance  of  the  parties,  and  jury,  and  the  rendition  of  the  Tardier, 

to  December  term  ;  and  that  there  was  no  error,  therefore,  m  the  record.     But  that,  at  most, 

it  was  a  mere  miscontinuance,  which  was  cured  by  the  statute  of  amendments  and  Jeofails. 
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lei  there  come  a  jury  tbereofi  &c.  on  (he  lit  Jirfanday  of 
December  next,  &c.,  (the  next  term,)  at  which  day,  &e. 
come  (he  parties,  &c.  and  the  jurors,  &c.  also  come,  who, 
to  speak  the  truih,  &c."  {setting forth  the  verdict.) 

J,  Boughton,  for  the  plaintiff  in  error,  contended  tlial 
the  fixtures  passed  by  the  conveyance;,  and  cited  Bull. 
JV.  P.  34;  2  Bl.  Com,  428;  ToU,  L.  Ex.  197,  198,  and 
cates  there  died;  3  East,  51  ;  S ^ik.  13  ;  20  John.  32; 
7  Mass.  Rep,  432  ;  13  John.  404,  406. 

R.  Beachy  contra,  insisted  that  there  was  no  formal  er- 
ror in  the  record  ;  but  if  otherwise,  the  defect  was  cured 
by  tlie  statute  of  amendments  and  jeofails.  (3  John.  183. 
7  id.  467.     5  id,  89.     1  Cotren,  189.) 

Tiiat  the  fixtures  did  not  pas?,  he  cited  6  /oAn.  5;3 
JItk.  13. 

Curia,  per  Woodwobth,  J.  The  first  objection  is  to 
(he  form  of  (he  record. 

A  continuance  is  entered  from  June  to  October  term ; 
and  then  an  award  of  venire  to  December  term,  then  next ; 
at  which  day  catne  the  parties ;  and  the  jurors  also  came. 
This  is  sufficiently  plain,  and  must  be  understood,  that  the 
parlies  and  jurors  appeared  at  December  term.  Although, 
under  (he  statute,  the  continuance  might  have  been  award- 
ed UomJuneXo  December,  without  any  award  of  venire, 
the  present  entry  is  substantially  the  same  ;  and,  at  moef, 
is  only  a  miscontinuance,  which  is  cured  by  the  statute  of 
jeofails.     {S  John.  183.) 

The  more   important  question    is,  whether    the  pblatii 
kettles,  being   affixed   to   the    freehold,    passed    with   Chf 
land.     If  they   did,  the  court  below  erred ;  and  the  judg 
ment  must  be  reversed,  unless   the  case  falls  within  soiD 
of  the  qualifications  or  exceptions  to  the    general  rul 
That  rule    appears  to   be  well  established ;  whatever 
affixed    to    the    freehold   becomes  part  of    it,  and  or 
not  be  removed.     Exceptions  have  been  admitted  betw 
landlord  and  tenant ;  between  tenant  for  life  or  in  tail 
the  reversioner ;  yet  the  rule  still  holds  between  heir 
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executor.  {Bui  A*.  P.  34.)  In  Holmes  v.  Tremper^  (20 
JofuL  30,)  chief  justice  Spencer  says,  *'  when  a  farm  is  sold 
without  any  reservation,  (he  same  rule  would  apply,  as  to 
the  right  of  the  vendor  to  remove  fixtures,  as  exists  be- 
tween the  heir  and  executor.*' 

Lord  Ellenborough^  in  the  case  of  Elwes  v.  Maw^  (3  East^ 
38,)  lays  down  the  law  relative  to  fixtures  as  arising  be- 
tween three  classes  of  persons:  1.  Between  heir  and  ex- 
ecutor:  2.  Between  the  executors  of  tenant  for  life  or  in 
tail  and  the  remainderman,  or  reversioner :  3.  Between 
landlord  and  tenant ;  and  observes  that,  "  in  the  first  cose, 
the  rule  obtains  with  the  most  rigor  in  favor  of  the  inher- 
itance, and  against  the  right  to  disannex  therefrom,  and  to 
consider  as  a  personal  chattel,  any  thing  which  has  been 
affixed  thereto."  In  the  latter  cases,  the  reasons  for  re- 
laxing the  rule  are  obvious,  upon  motives  of  public  policy. 
The  tenant  is  thereby  encouraged  to  make  improvements, 
and  the  interest  of  trade  promoted,  while  the  landlord  or 
reversioner  has  no  cause  to  complain,  inasmuch  as  the  furm 
is  restored  to  him  in  the  same  state  as  when  he  parted 
with  it.  A  different  rule  would  efiectually  eheck  all  im- 
provements by  the  tenant,  where  it  is  known  that,  at  the 
end  of  the  term,  they  are  to  be  surrendered  to  the  landlord, 
or  the  reversioner  of  tenant  for  life.  But  the  case  between 
heir  and  executor,  and  vendor  and  vendee,  is  widely  dif- 
ferent. The  ancestor  or  vendor  has  the  absolute  control  not 
only  of  the  land,  but  of  the  improvements.  The  heir  and 
executor  are  both  representatives  of  the  ancestor ;  the  ven- 
dor has  an  election  to  sell  or  not  to  sell  the  inheritance* 

If  he  does  elect  to  sell,  he  knows  that,  by  law,  the  fix., 
tures  pass;  nnd  there  is  no  good  reason  why  that  law 
should  interpose  in  his  behalf,  and  protect  him  against  the 
k)88  of  improvements  which  he  has  deliberately  chosen  to 
part  with.  It  is  for  reasons  of  his  kind,  I  apprehend,  the 
old  rule  of  law  seems  still  to  hold.  In  7  Bac.  258,  this  is 
expressly  recognized.  The  author  observes,  that  although 
in  an  action  of  trover  by  an  executor  against  an  heir,  for  a 
cider  mill,  tried  at  Worcester^  before  Lord  C.  B.  Comyns,  his 
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lordship  was  of  opinion  that  it  was  personal  estate,  and  di« 
rected  the  jury  to  find  for  the  executor ;  yet  Lord  Man$fiM 
has  observed,  thai  that  case,  in  all  probability,  turned  upon 
a  custom ;  and  that  where  no  circumstances  of  that  kind 
arise,  the  rule  still  holds  in  favor  of  the  heir,  seems  fully 
established  by  the  decision  of  the  court  of  king's  bench,  in 
Lawtan  v.  Lawtofiy  {Easter,  22  Geo.  3.)  The  title  of  the 
case  referred  to,  seems  to  be  LawUm  v.  Salmotiy  and  is  to  be 
found  in  1  H.  BL  259,  note  (a).  As  reported,  I  do  not  find 
that  Lord  Mansfield,  in  giving  this  opinion  of  the  court, 
says  that  the  case  before  ComynSy  C.  B.  turned  upon  a 
custom.  Yet  the  whole  scope  of  the  opinion  is  clearly 
against  it.  He  recognizes  the  relaxation  of  the  old  rule  as 
confined  to  cases  between  landlord  and  tenant,  and  tenant 
for  life  and  remainderman ;  w*here,  for  the  benefit  of  trade, 
and  as  an  encouragement  to  lay  out  money  in  improving 
the  estate,  there  has  been  a  departure  from  the  old  rale, 
which  is  no  injury  to  the  remainderman,  because  he  takes 
the  estate  in  the  same  condition,  as  if  the  thing  in  question 
had  never  been  raised.  He  adds,  "  I  cannot  find  that  be- 
tween heir  and  executor,  there  has  been  any  relaxation  of 
this  sort,  except  in  the  case  of  the  cider  mill,  which  is  not 
printed  at  large."  It  was  a  nisi  prius  decision,  and  evident- 
ly considered  as  not  controlling  the  general  law. 

From  this  review,  it  appears  to  me  that  the  case  of  ven- 
dor and  vendee  rests  on  the  same  ground  as  that  of  heir 
and  executor ;  and  that  the  fixtures  in  such  cases  are  not 
considered  as  personal  properly.  I  incline  to  think  the 
evidence  of  conversion  was  sufllcient ;  and  that  the  plain- 
tiff was  entitled  to  recover  for  some  articles  not  annexed 
to  the  freehold ;  but  as  damages  were  recovered  for  the 
whole,  which  cannot  now  be  severed,  the  jtidgment  in  the 
court  below  must  be  reversed,  and  a  venire  de  now  awarded 
by  the  common  pleas  of  JUanroe. 


Judgment  reversed. 
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M'Farland  against  Smith*  ,     "TT^!^^^^ 

Assumpsit,   tried   at  the   Washington  circuit,   December       Smitb. 
\4thj  1825,  before  Walworth,  C.  Judge. 

The  action  was  founded  on  the  following  letter  written  i^V''[n%^m 
by  the  defendant :  ^*^pnl  15/A,  1824.  John  Crary^  Esq.  addressed  to 
Dear  Sir,  I  have  told  Richard  that  if  he  can  make  an  ar-  stating thatll^ 
ranerement  with   his  creditors  here,  that  I  will  be  responsi-  C?-^.  .****^   J°*^ 

.1^1  .^i_  ^  L.J  H.,  his  brother, 

ble  for  the  payment  of  the  same  m  one  year  from  this  date  ;  that  if  he  (J2.) 
and  as  I  have  not  time  to  make  the  arrangement  now,  you  ^^^^^  make  an 
may  give  them  that  assurance  if  referred  to."  (Signed)  with  his  crcdi- 
Ezra  Smith,  It  appeared  at  the  trial,  that  the  defendant  {^,J,')hrSou^ 
had  written  this  letter,  which  was  delivered  to  Mr.  Cra-  ^  responsible 
ry ;  that  Richard^  named  in  the  letter,  was  Richard  W.  in  one  year. 
Smithy  a  brother  of    the  defendant.      Richard  owed  the     -^J-^a^one 

^  of  the    crcdit- 

plainlifT  on  a  note  of  $91,17,  then  due.  A  few  days  after  ors,andonthe 
the  letter  was  received  by  Mr.  CVory,  he  showed  it  to  the  i^^^^"„  ^^^^ 
plaintiff,  on  his  inquiring  whether  the  defendant  had  given  he  waited  one 
any  assurance  that  Richard's  debts  should  be  paid.  0th-  deman^d'ed  bia 
er  creditors  of   Richard,  also  called   on  Mr.   Crary ;   and  ^^^\    <*f.  ^- ; 

.  .      '  ^  and  brought  an 

some  of  them  left  their  demands  with  him.  The  plaintiff,  action  on  the 
when  he  called,  asked  Mr.  Crary,  if  the  letter  would  Ic-  S[rn"^'*in'The 
gaily  bind  the  defendant  to  pay  Richard^s  debts  ;  and  Mr.  letter.  JR.  had 
C.  answered  that  it  would.  In  /tme,  1825,  the  attorney  a[**sL<l?it?th 
for  tha  plaintiff  gave  the  defendant  notice  of  the  debt  due  ^*»<>»n  "^  "• 
on  the  note,  and  demanded  payment,  which  the  defendant  h^*™^"becn 
refused.  "P*^*-,    ^«'''» 

that  the  prom' 

On  these  facts,  the  plaintiff  rested.  The  defendant  <«e  in  the  letter 
moved  for  a  nonsuit,  which  was  overruled.  condition" that 

The  defendant  then  proved  the  existence  of  other  de-  an  arrange- 
mands  against  Richard,  at  Salem,  where  the  letter  was  be  made  ^Uh 
written,  on  which  no  agreements  had  been  made  to  delay  ■'*  '*"•  credit- 

.  ors  at  Sidem  ; 
payment.  «  and  the  action 

The  objections  taken  to  the  plaintiflT's  recovery  were,  Jgjjjfo,^  y^^^ 
(among  others,)  that  the  defendant's  letter  was  intended     Held,  alto, 

that  if  it  refer- 
red to  anar- 
nulfesiianiwiUi  a  single  creditor,  yet  M.  most  proTe  a  binding  agreement  not  to  toe  upon 
tba  original  debt  within  the  year ;  and  that  there  was  nothing  in  thaftel  that  he  knaw  or  the 
letter,  and  actually  waited  a  year,  which  would  authorize  a  Jury  to  inht  such  an  arrangement. 
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of  nn  arrangetneDt  with  RichartTs  creditors  generally  ;  and 
that  if  an  arrangement  with  any  particular  creditor  was 
intended,  yet  that  none  had  been  shown  with  the  plain- 
Uff. 

The  judge  overruled  the  first  objection ;  and  left  it  to 
the  jury  to  say,  whether  the  plaintiff  bad  agreed  to  delay 
the  collection  of  his  debt,  on  the  faith  of  the  letter,  for 
one  year.  The  defendant  excepted  to  the  decision  and 
charge.     The  jury  found  for  the  plaint  itT. 

Other  particulars  will  be  found  slated  in  the  opinion  of 
the  court. 

Ou  the  bill  of  exceptions, 

S.  Stevensy  for  the  defendant,  now  moved  for  a  new  trial. 

/.  fVUlardy  contra. 

Curiat  per  Sutherland,  J.  I  think  the  judge  erred 
in  the  construction  of  the  letter,  or  agreement  of  the  de« 
fendant,  which  is  the  foundation  of  this^action.  He  charge 
ed  the  jury,  that  the  true  construction  of  that  agreement 
was,  if  any  (me-  of  the  arediiore  of  Rkhard  W.  Smith 
would  agree  to  wait,  and,  in  pursuance  thereof,  did  wait 
for  the  payment  of  his  debt,  one  year,  he,  the  defendant, 
promified  to  pay  the  debt.  Now  it  appeafs  to  uie,  froim  the 
terms  of  the  letter*  that  the  defendant  contemplated  an  ar- 
rangement with  the  creditors  of  his  brother  at  SaHem^  gen- 
erally. He  uses  the  plural  noun,  without  adding  the  qoaU 
ifying  terms,  or  any  of  them;  and  the  very  nature  andob* 
ject  of  the  undertaking  seem  to  imply  a n  expectation  and 
understanding  on  the  part  of  the  defendant,  that  thexied* 
itors  generally  should  assent  to  it.  The  motive  of  the  de- 
fendant must  have  been,  either  to  prevent  bis  brother's 
property,  (if  he  had  any,)  from  being  sacrificed  by  his 
creditors,  or  to  save  him  from  arrest  or  imprisono^nL 
Neither  of  these  objects  would  be  accomplished  by  the  as* 
sent  of  a  single  creditor  to  the  proposition.  It  appears 
from  the  testimony  of  Mr.  Crary^  that  Richard  W.  Smithy 
.  the. brother  of  the  defendant,  had  just  been  admitted  an  at* 
tort^ey  of  this  court ;  that  the  defendant  had  purchased  a 
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library  for  him,  and  was  desirous  of  having  bjnii  n&move 
from  Salem  to  Whitehall^  for  the  purpose  of  eetablbhinf 
himself  in  i>uisiiiess  at  that  place.  And  it  is  to  be  inferred 
frotti  ihe  evidence,  ihat  the  defendant  apprehended  thai 
tbe  creditors  of  his  brother  would  not  permit  him  to  leave 
SaUm^  unless  they  bad  some  security  for-  i<heir  demands  : 
or  if  ibey  did,  that  he  could  not  proeecutf  his  profea^ioni 
with  aay  prospect  of  success,  with  these  debts  impending 
over  him* 

«'The  intention  of  the  defendant,  th#fefore,  as  dbrited 
from  the  terms  of  his  letter,  is  strongly  corroborate^  by  aM 
the  circumstances  in  the  case.  Admitting  tbe  letter  to 
contMB  a  binding  promise  on  the  part  of  the  defendant  to 
pay  the  debts  of  his  brother,  in  one  year,  ii  is  upon  the  cour 
dUion  that  his  brother  can  make  an  arrangement  with  aU 
kit  creSton  at  Sakm  for  a  yearns  indnlge/nce. 
-  Having  instructed  the  jury  as  to  the  legal  import  of  the 
contract,  he  further  charged  them,  "  that  if  ibey  tvero  saU 
iafiod  from  tbe  testimony,  that  the  plaintiff  bad  agreed  to 
wait  and.  delay  payment  of  his  debt,  so  Ibat  he  bad  bo 
right  iQ  sue  Richard  for  his  debt  for  one  yeai:,  then  they 
must  find  for  the  plaintiff.'' 

If  the  jttdge  was  right  in  the  consti'uclion.  which  he  put 
tipta  tlMb  contract,  then  tbe  legal  proposition  embraoed  vk 
the^acoceding  part  of  tbe  charge  wai  Undoubtedly  correct, 
«84Ui  abstract  proposition.  Bat  th^  objection  to  it:  ia,-  that 
there  is  not  a  particle  of  evidence  in  the  case,  tliat  tbe 
plaintiff  ev^r  did  make  any  agreement  with  the  defendant 
or  his  brother  Richard^  or  any  one  in  their  behalf,  to  sus- 
pend the  collection  of  his  debt  against  Richard  for  a  single 
hour.  All  the  evidence  on  this  point  is  contained  in  the 
testimony  of  Mr.  Crary,  He  states  that  the  plaintiff  called 
on  him,  and  asked  him  if  the  defendant  had  given  any  as- 
surance that  JR.  W.  Smithes  debts  would  be  paid.  That 
the  witness  then  showed  the  letter  as  containing  the  assur- 
ance which  had  been  given  by  him.  That  the  plaintiff 
showed  the  witness  a  note  against  /}.  fV.  Smith.  That  no 
other  agreement  whatever  teas  made  between  witness  and  the 
plaintiffs  that  the  plaintiff  should  wmt  on  R.  W.  Smith  for  hi» 
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pay^  than  what  mghl  be  inferred  from  the  transaction  sUU/td* 
The  plaintiflf  asked  Ihe  witness  if  the  letter  would  legally 
bind  the  defendant  to  pay  the  debts  of  R.  W.  Smith ;  and 
the  witness  answered  in  the  affirmaiive.  He  requested 
the  witness  to  keep  the  letter,  and  appeared  to  be  satisfied. 

There  is  nothing  in  this,  that  amounts  to  an  agreement 
of  any  sort.  The  plaintiflf  might,  the  next  day,  have  pot 
his  demand  in  siiit,  without  the  violation  of  any  legal  or 
moral  obligation  on  his  part.  The  charge  of  the  judge  was 
calculated  to  mislead  the  jury.  They  had  a  right  to  infer 
from  it,  that  in  the  opinion  of  the  judge,  the  evidence  in 
the  case  warranted  the  conclnsion  that  the  plaintiff  bad 
made  such  an  agreement,  or  that  the  fact  of  abstaining  from 
suing,  was  equivalent  to  an  agreement  not  to  sue. 

It  was  clearly  proved  that  there  were  other  creditors  of 
Richard  besides  the  plaintiff,  by  some  of  whom  he  was 
sued.  On  these  grounds,  we  are  of  opinion  that  the  ver- 
dict ought  to  be  set  aside,  and  a  new  trial  granted. 

We  have  not  thought  it  necessary  to  express  any  opin* 
ion  upon  the  other  points  raised  in  the  case,  beca4i8e,  ac- 
cording to  our  construction  of  the  defendant's  letter,  itwa% 
at  most,  a  promise  to  pay  the  debts  of  Richttrd  upon  a  cer* 
tain  condition,  which  the  case  shows  conclusively  never 
was  complied  with  on  the  part  of  his  creditors.  Whether 
the  defendant  would  have  been  bound  to  pay,  if  that  eondi- 
tion  bad  been  complied  with,  it  is  of  no  importance  to  de* 
termine. 

New  trial  granted. 
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Fowler   And   others  agaimt  The   ^Etna  (ire  Insur-      Fowler 
AMCE  Company  of  ilie  city  of  ^ew-York,  iEtna  Fire 

Im.  Co. 
Assumpsit,  on  a  policy  of  insurance  against  fire  ;   tried 
at  the  JWto-ForA:  circuit,  July  6/A,  1826,  before  Edwards,  where  a  pa'riy 
C. Judge.  ^...    ^*»"'?r' 

o  with  a  specific 

The  plaintiffs,  at  the  trial,  proved  a  policy  executed  by  fraud  id  a  civil 
the  defendants,  on  the  stock  in  trade  of  the  plaintiffs,  con-  character  ia 
sisting  of,  &c.  contained  in  a  two  story  frame  house, ^I-  not  in  issue. 
ed  in  mth  bricks  situate  at  No.  152,  Chatham  street,  in  of  fraud  cannot 
the  city  of  Jfew-York.  It  appeared  that  the  house  No.  ^  repelled, 
152,  Chatham  street,  was  burned,  with  the  plaintiffs'  stock  proving^'  bis 
in  trade;  but  that  the  house  was  a  wooden  building,  with  ^J"**^!  ^^ 
hollow  walls,  and  not  filled  in  with  brick.  That  one  of  integrity. 
the  conditions  attached  to  the  policy  was,  that  if  any  per-  ^umrr^m 
son  insuring  any  building  or  goods  at  the  ^tna  ofiBce,  (^  .  Cainet, 
should  describe  the  same  otherwise  ihpn  as  they  really  cxcepiio^  *to 
were;  so  that  the  same  might  be  insured  at  less  than  the  ^*^"  ^"'®»  ^ 

-  •  •£    J    •      .1  •         -i  •        ^    .    •  "ngftchargeof 

rate  of  premium  specified  in  the   printed  proposals  of  the  gross depravi- 
company,  such  insurance  should  be  void  and  of  no  effebt,  '^  *"*^.  '^""^ 

— ,   .  ,  .   ,  "Pon   circum- 

Evidence  was  given  at  the  trial,  on  the  question  wheth-  stances 
er  the  plaintiffs  had  been  guilty  of  fraud  in  procuring  an  "rhe^descrip- 
over  valuation  of  the  goods  destroyed  ;  and  among  other  ^i<>°  of  the 
evidence,  the  judge  allowed  proof  on  the  part  of  the  plain-  ESJlMf'^^^in  '"a 
tiffs,  of  their  good  character  for  inte£:rity.  This  was  ob-  F^^^V^  "fainst 
jected  to,  and  made  one  point  of  exception  by  the  defend-  a     warranty 

ants.  .     that  the  prop. 

ert^  u  as  de- 

The  defendants  insisted  that  the  description  of  the  goodsi  fcnbed ;  and 
as  being  in  a  house  ^filled  in  with  brick^  was  a  warranty  'subeiance  the 
which  must  be  strictly  complied  with.  The  judge  so  con-  l^'*<^y  i»Toid, 
sidered  it ;  but  he  received  evidence  to  show  that  the  misdescription 
wrong  description  was  either  a  mistake  of  the  plaintiffs,  or  ^^^  /'"^'J 
of  the  agent  of  the  defendants  ;  and  charged  the  jury,  that  there  be  no 
if  the  plaintiffs  made  no  representation  of  the  character  of  ^Tbus  where 

a  policy  of  this 
kind  deacribed  the  sabiect  insured,  as  the  stock  io  trade  of  the  insured,  contained  in  a  two 
story  fhime  hoxtwtJUtedinwitk  hriek,  No.  159,  CAalAcm  street ;  the  houM  No.  15S  being  a 
thuQM  honat  not  fitted  in  with  Mek  ;  hetd^  that  the  policy  was  Toid.  ^ 
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clearly,  upon  that  foundation^  this  mere  representation  can 
BOt  be  considered  a  warranty.  Marine  policies  are  a  pecu-- 
liar  class  of  coalracts ;  and  their  meaning  was  settled  by 
judicial  decisions.  (I  Burr,  S47.)  These  policies  are 
generally  eflected  on  the  representation  of  the  assured ;  (3 
JBtmr.  1909  ;)  and  many  tiroes  the  subject  is  at  too  great 
distance  to  undergo  the  examination  of  the  under^writer* 
If  the: clause  in  question  is  to  be  tested  by  ordinary  rules, 
it  is  clearly  no  warranty.  (1  John.  96.  4  id,  421.  :^0  U, 
196.)  The  proposals  show  the  meaning  of  the  parties* 
They  are,  substantially,  that  misdescription  shall  not  vitiate, 
unless  it  be  fraudulent.  Whether  the  description  was  in* 
tended  as  a  warranty,  was  a  question  of  intention,  as  in 
other  cases  of  representation. 


F«l».  18S7. 


•  CioiOj  per  Savagb,  Ch.  J.  As  to  the  evidence  of  char- 
acter, it  was  said  by  this  court,  in  Muan  v.  Perry,  (3  Ontnes, 
1^).^' thai  in  actions  of  tort,  and  especially  charging  a 
deiendani  with  gross  depravity  and  fraod,  upon  circumstan- 
ces flderfly,  evidence  of  uniform'  iiitegrity  and'  good  char* 
acler,  is  oftentimes  the  only  testimony  which  a  defendant 
can  oppose  to  suspicious  circomstancca.^'  .The.  rule  in 
Emgland  is  this :  '^  that  in  a  diretl  prbsecutiob  for  a  crime, 
sjlab  evidence  is  admissible;  but  when  the  prosecution  is 
not  directly  for  the  crime,  but  for  the  penalty,  it  is  xuoL^ 
(UI/letMy  Gemerol  v.  Bmrnan,  'i  B.  ^  P.  53B,  note. (a.) 
That  wap  ah  uifofmation  against  the  defendakit  for  keeping 
false  weights,  and  for  attempting  to  corrupt  an  officer, 
fyrsi  Ch.  Baroo>  said,  ^^  I  cannot  adknit  this  evidence  ra  a 
civil  suit.''.  If  such  evidence  is  admissible  liere^  it  will  be 
pibper  in  ev^y  case  where  unfair  practices  are  alleged, 
A  SpeciAc. fraud  is  charged,  that  must  be  met  upon  its  own 
merits;  unless  supported  only  by  circumstances;  as  in  t'lm 
case  of  Jhton-v*  Perry,  where  a  naval  officer  waa  charged 
with. gross  fraud  and  eollusjoB  with  a  foreign  officer,  upon 
slight  ^ircurostuncea.  If  sbch  evidence' is  proper,  then  a 
person  may  screen  himeelf  from  the  puhisbmenl  due  'ta 
fraudulent  conduct,  till  his  character  becomes  bad.  Such 
a  rule  of  evidence  would  be  ej^tremely  dangerous.     Every 
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▲LBAif r,     man  musl  be  anaweraUe  for  every  improper  act ;  and  ibe 
Feb.  18S7.    character  of  every  transaction    must  be   aacertaioed  by  its 
own  circumstances,  and  not  by  the  character  of  the  parties. 
I  think  it  very   immaterial  as  regards  this  action,  wheth- 
er the  error  in  description   arose  from   design    or  mistake. 
The  question   is,  did  this  description   amount    to  a   war* 
ranty  that  the  property  answered   the  description  t     The 
judge  at  the   circuit  so  considered  it ;  and  it   was  admitted 
on  the  argument,   that   if  the  principles  of  marine  insur- 
ance are  applicable  to  fire    insurance,  it  is  a  warranty.     In 
the  case  of  Stetson  v.  Mats.   Mutual  Fbre   In$.    Co^^  (4 
Masi.  Rep.  337,)  SewaU^  justice,  lays  down  the  law  thus : 
'*The  estimate  of  the  risk  undertaken  by  an  insurer  must 
generally  depend    upon  the  description  of  it  made   by  the 
insured  or    his  agent.     A   mistake  or   omission  in    his  rep- 
resentation  of  the   risk,  whether   willful   or  accidental,  if 
material    to  the  risk  insured,   avoids  the   contract."     For 
this,   he  cites  1    Mfanh.  on  Ins.  335,  339.      That  writer 
stales  that  a  warranty  being  in  the  nature  of  a  condition 
precedent,  must  he  fulfilled  by  the  insureti,  before  perform- 
ance can  be  enforced  against  the  insurer ;  and  whether  the 
thing  warranted  was  material  or  not,  whether  the  breach 
of  it  proceeded  from  fraud,  negligence,  misinformation,  or 
any  other  cause,  the  consequence  is  the  same.     (1  MwtJl, 
347.) 

In  relation  to  the  sale  of  personal  property,  it  is  held  Chat 
a  bill  of  parcels  is  not  a  warranty  that  the  goods  are  whai 
they  are  represented  to  be.  (2  Comet,  48,  ami  olfcer  cocet 
down  to  the  %0  John.  198.)  But  in  relation  to  policies  of 
insurance,  it  is  held  that*a  description  of  a  vessel,  is  a  war- 
ranty. For  instance,  the  description  of  a  vessel  as  Swedish^ 
is  a  warranty  of  her  national  character,  {PkU.  on  Ins*  If 5^ 
ami  the  cases  thare  died.  8  John.  237,  319.)  Several  catvs 
in  2  H.  BL  574,  &c.  show  that  the  condttioDo  attached  to 
the  policy  are  to  be  considered  parcel  of  this  instrament. 

No  cases  have  been  produced,  to  show  that  a  descrip- 
tion of  properly  insured  by  a  policy  against  fire,  is  to  be 
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construed  diflferently  from  a  description  in  a  marine  policy. 
I  can  perceive  no  reason  why  there  should  be  a  difference. 
**  Insurance,"  says  lord  Mansfield^  ^*  is  a  contract  upon 
speculation."  {5  Burr.  1909.)  "The  special  facts  upon 
which  the  contingent  chance  is  to  be  computed,  lio  most 
commonly  in  the  knowledge  of  the  insured  only  ;  the  un- 
derwriter trusts  to  his  representation/'  &c.  He  says  the 
insured  need  not  slate  what  the  insurer  knows ;  but  the 
keeping  back  the  true  state  of  the  property,  is  a  fraud. 

In  this  case,  the  plaintifTa  ought  to  have  known  the 
true  state  and  condition  of  their  house,  and  have  truly 
represented  it.  Not  having  done  so,  they  fail  in  their  ac- 
tion*   The  property  burned  is  not  the  property  insured. 

This  is  not  a  case  in  which  equities  should  be  consider- 
ed. It  is  a  sort  of  gambling,  a  speculating  upon  chances  ; 
and  the  parties  must  be  held  strictly  and  literally  to  their 
contract. 

I  think  the  judge  misdirected  the  jury,  and  that  a  new 
trial  should  be  granted. 

New  trial  granted. 


ALBANY, 
Feb.  18S7. 


Jackson 

V. 

YennilyMi. 


Jackson,  ex*  dem*  Hasbrouck,  agakist  Vermiltea. 


Ejectment  for  25  acres  of  land,  including  a  grist  mill  in     a  leascof  a 
M%ddUi(mru   Delaware  county  :  tried  at  the  circuit  in  that  f"^'*  tract  of 

•^  '  land,  «.  g.  63 

acres,  and  act- 
ual possessittn  by  the  lessee,  of  a  part,  with  a  claim  of  title  to  the  whole,  constitates  an  ad* 
Terse  possession  of  the  whole. 

And  while  it  is  so  possessed,  a  conveyance,  by  any  ono^  except  the  adTerse  possessor,  to 
another,  of  a  part  of  the  land  so  possessed,  though  it  also  include  an  adjoining  parcel  not  so 
possessMi,  and  the  grantee  enter  upon  the  latter  parcel,  claiming  to  the  whole  extent  of  his 
conveyance,  will  not  constitute  the  grantee,  a  constructive,  or  actual  possessor,  beyond  the 
parcel  on  which  he  enters. 

If  one  have  constructive  possession  by  color  of  title,  and  occupying  apart;  another 
eannot  acquire  a  constructive  possession  to  the  same  extent,  in  the  same  manner;  but 
though  the  latter  enter  on  part,  with  color  of  title  to  the  whole,  and  claim  the  whole,  his 
possession  will  be  confined  in  extent,  to  the  part  which  he  actually  occupies. 

An  exception  of  a  millsite,in  a  grant  or  lease,  operates  as  an  exception  of  the  soil  of  the 
mill  site  ;  and  so  much  land  as  is  necessary  for  the  mill  pond,  and  for  erecting  and  carrying 
00  the  business  of  a  mill. 

It  is  not  the  reservation  of  a  mere  easement ;  but  of  the  soil  itself;  and  the  grantor  or 
lessor,  or  his  assigns,  may  enter  upon  and  locate  under  the  cxeoption,  even  after  the  grantee, 
or  Ics&ec,  has  conveyed,  or  assigned,  or  mortgaged  his  interest  to  another. 

Vot.  VI.  86 
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r,  county,  September  Ist,  ISSS,  before  Nelson,  C.  Judge; 
^^*  when  a  verdict  was  taken  for  the  plaintif]^  subject  to  the 
on      opinion  of  this  court,  on  a  case* 

ly««.        RuggUi  and  Ilasbrouckj  for  the  plaintiff,  cited  16  John. 
184;  4  id.  81;  10  John.  435. 

ShertDood  and  Parker^  contra,  cited  2  Cotcen,  283; 
Runn.  on  Ej.  113 ;  1  Wih.  220;  BuU.  JV*.  P.  110. 

The  facts  are  stated  in  (he  opinion  of  the  court,  which 
was  delivered  by 

WooDWORTH,  J.  The  plaintiff  claimed  title  as  the  as- 
signee of  a  mortgage,  executed  by  ^oah  Ellis  to  PhiOip 
Sickler,  dated  October  5/A,  1811. 

The  premises  described,  contained  25  acres ;  and  in- 
cluded part  of  a  grist  mill  in  possession  of  the  defendant. 
It  appeared  that  EUU  was  in  possession  of  the  premises  at 
the  dale  of  the  mortgage,  by  virtue  of  a  lease  from  Gen. 
•Srmstrong  to  him,  and  continued  in  possession  for  several 
years  thereafter,  when  he  surrendered  to  the  mortgagee* 

The  defendant  disclaimed  having  possession  of  any  part 
of  the  25  acres,  excepting  the  mill  and  mill  site.  He  read 
in  evidence,  a  lease  from  •Slrmstrong  to  Andrew  Siekler, 
dated  October  10/A,  1818,  for  the  mill  and  mill  site,  and  25 
acres  of  land,  being  the  premises  in  question  ;  which  lease 
was  assigned  to  the  defendant.  A  lease  from  n9rm»trong 
io  ElUsy  dated  May  Ist^  1802,  was  given  in  evidence  by 
the  plaintifi.  It  was  admitted  to  have  lately  come  from  the 
hands  of  Artnstrong.  The  signatures  were  erased,  and  the 
seals  torn  off.  A  corner  of  the  lease  with  part  of  the  de- 
scription of  the  premises  were  also  torn  off. 

By  the  case,  the  lease  was  to  be  produced  on  the  argu- 
ment ;  it  has  not  been  delivered  to  me.  I  am,  therefore, 
unable  to  say,  whether  it  contained  any  reservation  of  part 
of  the  premises.  This  fact  is  then  to  be  ascertained  by  the 
testimony  of  £Ut>,  which  was  not  objected  to.  He  says 
the  lease  was  in  his  possession,  when  the  mortgage  was 
given  ;  that  the  corner  was  torn  off  accidentally  ;  that  the 
seals  remained  on  as  long  as  he  lield  it*     The  descriptioi 
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of  the  premises  included  a  part  of  the  mill.  EUU  also  tes- 
tified, that  he  did  not  know  that  the  defendant  had  ever 
been  io  the  actual  occupation  of  any  part  of  the  premises, 
excepting  the  mill  and  pond.  He  could  not  say  from  recol- 
lection, but  he  believed  the  lease  contained  an  exception 
of  mill  sites,  from  the  circumstance  of  his  obtaining  per- 
mission from  Armstrong  to  build  the  mill ;  and  from 
knowing  that  mill  sites  were  excepted  in  all  his  leases. 
The  witness  never  claimed  the  mill  site  under  his  lease. 
On  this  state  of  facts,  I  think  we  are  to  consider,  that, 
in  the  lease  to  EllU^  the  mill  site  was  excepted.  I  pre- 
sume by  inspection  of  the  lease,  it  cannot  be  determined 
whether  excepted  or  not.  This,  however,  is  not  express- 
ly stated.  I  apprehend  that  neither  party  would  be  dis- 
posed to  rest  on  parol  testimony,  as  to  the  contents,  unless 
the  lease  had  been  defaced,  or  a  part  of  it  destroyed. 

On  this  statement,  the  plaintiff  made  out  a  title  to  recov- 
er the  25  acres,  excepting  so  much  as  was  comprehended 
within  the  mill  site  reserved  ;  provided  the  defendant  was 
in  possession  of  the  land  not  included  in  the  mill  site. 
He  admitted  he  had  possession  of  a  part,  (the  mill  and  mill 
site,)  not  exceeding  two  acres.  The  plaintiflf  oflfered  no 
testimony  as  to  the  extent  of  the  defendant's  actual  occu- 
pancy ;  but  contends  that,  as  Armstrong  conveyed  to  the 
person  under  whom  the  defendant  derives  title,  the  whole 
25  acres,  the  defendant  is  to  be  considered  as  the  possessor 
to  that  extent. 

It  appears  that  the  premises  are  wood-land.  There  are 
no  improvements.  The  right  of  Ellis  passed  to  the 
plaintiff  by  virtue  of  the  mortgage.  The  land  has  never 
been  actually  occupied  ;  but  it  will  be  recollected  that  the 
lease  to  EUU  contained  63  acres,  of  which  the  25  acres 
mortgaged,  were  parcel ;  that  Ellis  actually  occupied  a 
part  of  the  63  acres,  and  claimed  title  to  the  whole ;  so 
that,  although  the  25  acres  were  unimproved,  he  had  a 
good  adverse  possession  to  the  whole,  on  the  ground  of  oc- 
cupancy of  a  part,  and  a  lease  including  the  63  acres.  The 
conveyance  obtained  from  Armstrong  in  1818,  although  it 
includes  the  25  acres,   conferred  no  title  to  any  thing  but 


ALBANY, 

FeU  18S7. 


Jackson 

T. 

Vermilyea. 
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ibere  is  no  specific  description  of  the  quantity  of  land  re- 
served, it  must  be  intended  to  include  so  much  as  might 
reasonably  be  required  for  the  purpose  of  erecting  and  car- 
rying on  the  business  of  a  mill.  The  defendant  has  lo- 
cated and  entered  upon  a  small  parcel  for  that  purpose ; 
which  the  facts  in  the  case  do  not  enable  me  to  say  was 
unreasonable  or  too  extensive.  It  is  contended  that  the 
reservation  was  merely  an  easement  or  privilege  ;  but  this 
is  evidently  a  mistake.  A  mill  site  is  reserved,  which  is 
a  reservation  of  so  much  land  as  may  be  necessary  for  the 
purpose  of  erecting  and  working  a  mill.  The  plaintiff  has 
not  shown  how  much  land  the  defendant  actually  occupies 
as  a  mill-site.  The  defendant  admits  the  quantity  of  two 
acres.  Under  his  grant,  he  must  be  considered  as  having 
located  this  parcel,  as  appurtenant  and  necessary  to  the 
mill.  There  is  nothing  in  the  case  to  show  that  this  was 
too  extensive.  It  is  not  material,  whether  the  location 
was  made  before  or  after  the  execution  of  the  mortgage  ; 
for  if  the  mill-site  was  reserved,  no  right  to  it  was  acquired 
by  the  mortgage ;  and  the  defendant  might  actually  enter 
on,  and  locate  the  premises,  as  well  after  as  before. 

I  am,  therefore,  of  opinion  that,  as  to  the  mill-site  on 
which  the  mill  was  erected,  the  defendant  has  shown  title ; 
and  as  to  the  25  acres  of  woodland,  the  defendant  was  not, 
in  judgment  of  law,  the  possessor.  Consequently  the  de- 
fendant is  entitled  to  judgment. 


ALBANY, 
Feb.  18i7. 

Jackson 
Verinilyca. 


Judgment  for  the  defendant. 
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ALBANY, 

Feb.  1837. 

Winchell  WiN€HELL  agttiiMt  LatIiam,  executot  of  Por(er« 

T. 

Where^iho      ASSUMPSIT,  tried  at  the  Oneida  circuit,  .Sprily  1826,  be- 

testimony  be-  fore  WiLLIAMS,  C.  Judge. 

ixlntmdictoryf  The  action  was  on  three  promissory  notes,  dated  respec- 
and  the  char*,  tiydy  January  21 8t,  April  2Uty  and  JVcwemter  13/A,  18fS, 
dit  of  witness-  the  last  for  j(2100,20,  made  by  the  testator  and  payable  to 

«iareinques.  the  plaintiff, 
tion,    a    new  '^ 

trial  will  not  After  the  plaintiff  had  proved  the  handwriting  of  the 
Uie*^™*gTound  ^^stator  to  the  several  notes,  the  parties  went  into  evidence 
that  the  yer-  touching  the  consideration  of  the  large  one,  which,  with 
the  weight"of  ^be  points  arising  upon  it,  and  the  other  matters  material 
ejndence.         ^o  the  questions  decided,  will  be  found  stated  in  the  opinion 

ness  is  intro-  of  the  COUrt. 

JaS?,  ^  ^  The  jury  found  for  the  plaintiff,  with  $2468,44  damages, 
interrogated         A  motion  was  now  made,  in  behalf  of  the  defendant,  for 

as  to  a  partic-  .   .   ■ 

ular  fact,  and  ^  new  trial. 

the     opposite 

party,  on  w.  H.  Maynord,  and  T.  J.  Oakley ^  for  the  motion,  cit- 
SZi^'^  ed  1  John.  139 ;  3  id.  606 ;  7  id.  341 ;  4  id.  235 ;    3  id. 

communicated 

that   fact   to      S.  Beordsky  and  G.  C,  Bronsony  contra. 

any  one,  and 

hJ'  ^answere  Cttrio,  per  Sutherland,  J.  The  only  matter  in  con- 
that  he  com-  troversy  between  the  parties,  is  the  note  of  Jfovemher 
tbe^pTrty  cal-  IS(A,  1823,  for  $2100,20,  which  purports  to  have  been 
Unghim;Uii8  gigjjed  by  qj^^  Porter,   the   testator  of  the   defendant. 

does  not  cnU-     o  ^  j 

Ue  the  party  There  seems  to  be  no  doubt  of  the  genuineness  of  the  sig- 
^'J^l  th^ii^  nature.     But  it  is  contended  by  the  defendant,  either  that 

quiry  as  to  his 

own  reply,  and  other  conversation  with  the  witness  at  the  time  of  the  communication. 

Otherwise,  if  the  witness  be  asked,  on  cross-examination,  specifically,  whether  he  made 
the  communication  to  Uie  party  calling  him. 

It  $eem$f  that  a  note  given  by  a  devisor,  in  his  life  time,  to  secure  a  devisee  in  a  will, 
against  the  alteration  or  revocation  of  the  will,  is  without  consideration,  and  void. 

Where  the  maker,  the  defendant,  sought  to  impeach  a  note,  by  showing  the  want  of  a 
valuable  consideration  ;  and  the  plaintiff  answered  by  proving  a  pecuniary  consideration  ; 
and  the  defendant  replied  by  evidence  of  the  plaintiff's  declarations,  that  the  consideration 
was  not  pecuniary,  but  the  note  was  given  upon  a  special  agreement  between  the  parties ; 
htldfihtit  it  should  not  be  left  to  the  jury,  to  say  whether  the  note  was  not  sustained  by  the 
consideration  stated  in  the  plaintiff's  declarations,  as  proved  by  the  defendanL 

A  plaintiff  cannot  go  to  a  jury  upon  two  distinct  and  inconsistent  propositions  proved  by 
himself,  or  established  by  his  own  proof,  in  connexion  with  his  declarations  as  proved  by 
the  de&odant. 
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it  was  obtained  from  Porter  by  impoeition,  when  he  was  in 
a  state  of  intoxication^  or  that  he  supposed  it  to  be  a  small 
note,  probably  for  twenty-one  dollars  and  twenty  cents ; 
and  that  the  word  hundred  was  fraudulently  inserted  by  the 
plaintiflT,  either  before  or  after  it  was  signed;  or  if  signed 
with  a  knowledge  of  its  contents,  that  it  was  given  without 
any  legal  consideration.  The  body  of  the  note  is  in  the 
handwriting  of  the  plaintiff. 

The  real  nature  of  this  transaction  is  involved  in  great 
doubt  and  mystery:  and  I  have  seldom  had  occasion  to 
examine  a  case,  in  which  I  found  it  so  difficult  to  arrive  at 
a  satisfactory  conclusion.  The  witnesses  were  very  nu- 
merous, and  their  testimony  extremely  contradictory  ;  and 
the  verdict  of  the  jury  must  have  been  very  essentially 
influenced  by  the  general  character  and  appearance  of  the 
witnesses,  and  their  manner  of  testifying.  Some  of  them 
were  directly  impeached ;  others  were  shown  to  have  given 
various  and  contradictory  accounts  of  the  same  transaction ; 
others  stood  in  different  degrees  of  relationship,  or  connexion 
with  the  parties ;  and  may  have  been  supposed,  by  the  ju- 
ry, to  have  testified  under  the  influence  of  strong  prepos- 
sessions. 

In  truth,  the  case  is  characterized  by  all  the  circumstan- 
ces which  render  it  peculiarly  proper  for  the  determination 
of  a  jury;  and,  without  intending  to  express  any  opiniSn 
as  to  the  weight  or  preponderance  of  evidence,  we  have  no 
hesitation  in  saying,  that  the  verdict  is  not  so  clearly  and 
unquestionably  against  it,  as  to  justify  us  in  setting  it  aside 
on  that  ground. 

The  motion  for  a  new  trial  must,  therefore,  be  denied, 
unless  the  judge  erred  in  the  admission  or  rejection  of  evi- 
dence ;  or  in  his  charge  to  the  jury. 

It  does  not  appear,  from  the  case,  that  any  exception 
was  taken  upon  the  trial,  to  any  decision  of  the  judge,  or 
to  any  opinion  expressed  by  him  in  his  charge  to  the  jury. 
We  should  be  justified,  therefore,  in  refusing  to  entertain 
any  question  in  relation  to  either.  But  it  is  not  within 
the  recollection  of  the  court,  that  this  objection  was  taken 
upon  the  argument.     In  a  case  of  so  much  importance, 
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ihcreforo,  we  will  presume  thai  exceptions  were  in  fact 
laken  ;  and  that  the  formal  statement  of  them  was  unin- 
tentionally omitted  in  drawing  the  case. 

The  first  exception  relates  to  the  testimony  of  Simm 
Hyde*  He  was  a  witness  for  the  defendant ;  and,  in  his 
direct  examination,  stated,  that  in  Jfoffember  or  December^ 
1823,  fVmeheU  showed  him  a  note,  upon  the  back  of  which 
WAS  written  Oliver  Porler^s  note^for  $2100  and  wme  cent$t 
which  he  believes  to  be  the  note  in  question.  Wmekdl 
was  then  on  his  way  to  OnmeetiaUj  and  the  witness  asked 
him  how  he  came  by  such  a  note  against  Porter  ?  fFmekeU 
replied  that  he  had  some  money,  which  he  did  not  wish  to 
carry  with  him  to  CatmeeHetU ;  and  he  had  left  it  with  Per* 
ietj  because  he  knew  it  would  be  safe,  and  that  he  would 
not  use  it. 

Upon  his  cross  examination,  he  was  asked  by  the  plain- 
tiff's counsel,  if  he  had  ever   told  any  body  that  he  had 
seen  such  a  note,  or   that  the  plaintiff  had  such  a  note  1 
and  if  he  had,  when  and  whom  1    The  witness  answered, 
that  the  first  person  to  whom  he  mentioned  it,  was  PorUr^ 
the  ieetatar ;  that  it  was  after  WtneheWs  return  from  Ctm- 
necHcut;   but  how  long  he  could    not  tell.      TTu  ewmtel 
for  the  defendant  then  aeked  the   mtnese   what    Porter  said 
about  the  large    note  uhen   he  gave  him  the  mformaikm  ? 
This  question  was  objected  to  by  the  plaintifls  counsel,  on 
the  ground  that  the  defendant  could  not  give  in  evidence, 
the  declarations  of  Porter  in  his  own  favor ;  and  the  ob- 
jection  was  sustained,  and  the  question  excluded  by  the 
judge.     The  decision  of  the  judge  was  undoubtedly  cor- 
rect.    The  witness  was  not  asked  whether  he  had  ever 
informed  Porter  that  he  had  seen  the  note  1    But  the  ques- 
tion was  general,  if  he  had  informed  any  body^  and  whom  t 
He  was  tht  defendanee  witness ;  and  it  is  not  to  be  sup- 
posed that  the  plaintiff'  knew  what  his  anwser  would  be. 
The  question  was   not,  therefore,   put  with    the  view  or 
expectation  of  bringing  home  to  Porter  knowledge  of  the 
existence  of  the  note ;  but  for  the  purpose,  probably,  of 
testing  the  accuracy  of  the  witness,  by  compelling  him  to 
name  the  individuals  to  whom  he  had  communicated  the 
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fact,  if  any  ;  80  lliat  they  might  be  called  to  corroborate  or 
impeach  him.  The  disclosure^  therefore,  came  out  ac- 
cidentally ;  and  did  not  lay  the  foundation  for  a  course  of 
inquiry  which  the  defendant  had  not  a  right  to  pursue  up- 
on the  direct  examination.  Occurrences  of  this  sort  are 
not  only  common,  but  inevitable  in  almost  every  trial.  It 
is  impossible  to  anticipate  what  the  answer  of  a  witness 
will  be,  to  a  general  question,  until  his  answer  is  given. 
If  it  is  of  a  nature  which  would  have  been  inadmissible  up- 
on a  direct  and  specific  inquiry,  the  course  is,  not  to  permit 
the  inquiry  to  be  pursued,  and  the  evidence  to  be  repell- 
ed by  other  testimony  ;  but  to  exclude  the  answer  from 
the  consideration  of  Ihe  jury,  so  far  as  it  was  improper  to 
have  been  given.  There  is  no  danger  of  a  jury  being 
misled  or  prejudiced  by  such  a  circumstance.  The  presi- 
ding judge  will  explain  to  them  why  they  are  to  disregard 
the  evidence ;  and  that  no  inference  is  to  be  drawn  from  it 
against  the  opposite  party,  because  he  is  precluded  from 
pursuing  the  inquiry,  and  explaining  it.  If  the  plaintiff's 
counsel  had  asked  specifically,  whether  the  witness  ever 
communicated  the  information  in  relation  to  the  note  to 
Parler,  what  Porter  said  on  that  occasion  would  probably 
have  been  competent  evidence ;  for  the  inquiry  could 
have  been  made  with  no  other  view,  than  to  raise  the  pre- 
sumption of  his  admission  of  the  genuineness  and  vi^lidity 
of  the  note;  and  that  presumption  the  opposite  party,  of 
course,  ought  to  be  permitted  to  repel.  The  question  would 
be  considered  as  embracing,  not  only  the  information  com- 
municated by  the  witness  to  Porter,  but  Porter^s  answer 
also ;  and  the  answer  would  then  be  evidence  against  the 
plaintiff,  having  been  called  for  by  him.  But  there  would 
be  no  safety  in  putting  a  general  question  to  a  witness  up- 
on bis  cross  examination,  if  his  answer  might  be  the  means 
of  rendering  the  declaration  of  the  opposite  party  evidence 
in  bis  own  favor,  without  being  called  for  by  his  antago- 
nist. 

The   remaining  objections   are   to  the   charge  of   the 
judge. 

Vol.  VI.  •  87 
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ter  his  death.  3.  By  proving  the  declarations  and  admis- 
sions of  the  plaintiff,  that  the  note  was  given  for  the  secvru 
ty  of  the  willy  as  he  expressed  it  To  these  declarations, 
several  witnesses  testified;  ^oah  Clarke  Israel  PhelpSy 
Jtise  Carpenter,  Solomon  Stockwell  and  Robert  Sells. 

The  defendant  then  rested  ;  and  the  plaintiff  called  wit- 
nesses to  prove  that  this  note  had  been  recognized  and  ad» 
mitted  by  Porter.  That  it  was  composed  of  several  small- 
er notes,  one  of  j(500,  one  of  j(450,  and  several  others,  the 
amounts  of  which  were  not  recollected  by  the  witness ;  and 
$450  in  cash  ;  and  a  book  account,  &c.  That  he  repeat- 
edly declared  that  he  owed  the  plaintiff  money,  and  offered 
his  farm  for  sale ;  and  demanded  j(2000  down ;  and  then 
told  the  plaintiff,  he  being  present,  that  if  he  sold  his  farm 
he  would  pay  him.  On  other  occasions,  he  declared  he 
owed  the  plaintiff  a  great  deal  of  money,  as  much  as  his 
fsjm  was  worth  ;  and  that  he  could  not  pay  him  without 
selling  his  farm. 

Thus,  the  effort  on  the  part  of  the  plaintiff,  was,  to  sus- 
tain the  note,  by  proving  an  actual  pecuniary  consideration 
for  It ;  either  by  express  proof  of  that  fact,  or  by  implica- 
tion, from  the  acknowledgment  and  recognition  of  the  note 
by  Porter*  He  did  not  pretend  that  it  was  given  for  any 
other  consideration ;  and  all  the  evidence  on  his  part  was 
intended  to  repel  and  rebut  the  evidence  given  on  the  part 
of  the  defendant,  the  object  of  which  was  to  show,  either 
that  the  note  was  fraudulently  obtained,  or  altered  by  the 
plaintiff;  or  if  not,  that  it  was  given  as  a  guaranty  against 
the  change  of  Porter^s  will.  All  the  evidence  as  to  the  lat- 
ter point,  consisted  in  the  proof  of  the  plaintiff's  declara- 
tions and  admissions.  The  plaintiff,  of  course,  gave  no  evi- 
dence  in  support  of  that  allegation. 

Upon  this  slate  of  the  evidence,  after  the  counsel  for  the 
defendant  had  submitted  the  written  legal  proposition  to 
the  judge,  which  has  already  been  stated;  the  plaintiff's 
counsel  also  submitted  a  proposition,  upon  which  they  ask- 
ed the  judge  to  instruct  the  jury.  It  was,  "  that  if,  from 
the  facts  in  the  case,  the  jury  believed,  that  the  plaintiff, 
having  the  will  of  Porter  in  his  favor,  was  apprehensive 


ALBANY, 
Feb.  18S7. 

WUiehdil 

T. 

Latham. 


088 


CASES  IN  THE  SUPREME  COURT 


ALBANY, 
Feb.  1827. 

Winchell 

V. 


that  Porter  might  will  (he  farm  to  some  one  else  ;  and  was, 
therefore^  aboul  to  leave  him;  and  that  Porter^  to  induce  him 
to  remain  with  him,  and  labor  for  him  while  he  lived,  gave 
him  the  note  in  question ;  and  that  the  plaintiff  faithfully 
performed  that  agreement  on  his  part ;  that  it  was  a  suffi- 
cient legal  consideration  for  the  note ;  and  if  they  believed 
that  the  note  rested  wholly  upon  this  consideration,  or  upon 
this,  coupled  with  a  pecuniary  consideration,  as  to  a  part  of 
the  amount,  that  the  note  in  either  case  was  founded  upon 
a  sufficient  legal  consideration.^'  In  relation  to  (his  propo- 
sition, the  judge  remarked  to  the  jury,  that  it  was  substan- 
tially correct ;  and  that  they  were  to  consider  whether  the 
note  had  been  given  upon  a  full  and  valuable  consideration, 
either  for  money  due,  or  money  and  services  rendered, 
or  to  be  rendered,  by  the  plaintiff  for  Porter,  or  on  the  consider 
ration  stated  in  the  proposition,  submitted  by  the  plaintiff^s 
counsel,  which  teas  supported,  the  judge  observed,  by  the 
evidence  to  be  drawn  from  the  confessions  of  the  plaintiff,  com- 
pared  with  other  evidence.  And  if  they  should  be  of  opinion, 
from  the  evidence,  that  either  of  the  considerations  alluded 
to  was  the  consideration  of  the  note,  and  that  the  plaintiff 
had  performed  what  he  had  ^undertaken  on  his  pari,  and 
that  no  fraud  or  imposition  had  been  practised  by  the 
plaintiff,  in  obtaining  the  note,  then  it  was  supported  by  a 
sufficient  legnl  consideration;  and  the  plaintiff  would  be 
entitled  to  their  verdict. 

It  appears  (o  nie,  that  (his  charge  was  calculated  to  mis- 
lead the  jury.  There  was  not  a  particle  of  evidence  that 
the  note  wns  given  upon  the  consideration  mentioned  in 
the  plaintiff's  proposition,  to  wit :  that  Porter^  having  made 
his  will  in  WinchelFs  favor,  and  fVinchell  being  appre- 
hensive he  would  change  ii,  was  about  to  leave  him ;  and 
that  Porter  then,  to  induce  him  to  remain  and  work  for 
him  as  long  as  he  lived,  gave  him  the  note  in  question. 
It  will  be  perceived  that  the  previous  will  had  nothing  to 
do  with  the  consideration  supposed.  And  all  that  relates 
to  it  might  be  expunged  without  affecting  the  legal  char- 
acter of  (he  proposition.  It  is  neither  more  nor  less  than 
this :  that   if  Winchell  agreed   to   live  with,  work  for,  and 
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take  care  of  Porter  during  his  life,  and  in  consideration 
thereof,  Porter  gave  him  the  note  for  $2100,  and  Wmchell 
performed  his  pari  of  the  agreement,  there  was  a  good  con- 
sideraiion  for  (he  note.  Now  there  was  not  a  particle  of 
evidence  of  any  such  agreement  or  contract.  The  confes- 
sions or  declarations  of  Winchellj  as  proved,  were,  that  the 
note  was  given  to  secure  the  willy  or  for  fear  Porter  would  al- 
ter his  will,  and  cheat  him  out  of  his  property,  and  earn- 
ings. 

But  the  judge  also  charged  the  jury  that  this  considera- 
tion was  supported  by  the  evidence  to  be  drawn  from  the  con- 
fessions  of  the  plaintiffy  as  proved  on  (he  part  of  the  defend- 
ant ;  thus  making  the  plaintilT's  own  confessions  and  dec- 
larations evidence  to  support  a  consideration,  totally  diffe- 
rent from  (hat  which  he  had  endeavored,  during  the  whole 
course  of  the  trial,  to  prove  was  the  true  consideration; 
and  which  he  had  produced  witnesses  to  support  by  their 
oaths.  If  the  consideration  for  jhis  note  was  not  entirely 
pecuniary,  then  Benjamin  Shattucky  the  principal  witness 
for  the  plaintiflf,  was  guilty  of  the  most  gross  and  delibe- 
rate perjury ;  and  must  have  been  suborned  by  the  plain- 
tiff himself.  Can  a  party  be  permitted  to  go  to  a  jury  up- 
on two  distinct  and  entirely  contradictory  and  irreconcila- 
ble grounds?  Suppose  the  plaintiff  had  fir^t  proved  that 
the  note  was  given  upon  a  pecuniary  con8idera(ion ;  but 
apprehensive,  from  the  evidence  given  by  the  opposite  par- 
ty, that  his  witnesses  would  not  be  credited,  had  then 
called  another  lot  of  witnesses,  who  testified  that  it  was 
given  upon  the  contract  or  agreement  which  has  been  sup- 
posed :  in  the  first  place,  would  he  have  been  permi(ted  (o 
do  it  ?  and  if  he  had  been,  should  the  jury  have  been  in- 
structed, that  either  of  the  considerations  proved,  would 
support  the  note?  Ought  (hey  not  rather  to  have  been 
charged,  tha(  (he  wi(nesses  effectually  des(royed  each  o(h- 
er;  and  that  neither  were  entided  to  credit]  That  the 
plaintiff,  by  (aking  two  contradictory  grounds,  had  de« 
prived  himself  of  (he  benefit  of  both  1  Can  the  declara- 
tions of  the  plaintiff  himself,  when  proved  by  the  defend- 
ant, be  more  available  to  the  plaintiff  than  the  same  facts 
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would  be,  if  the  plaiDliff  himself  had  established  them  by 
competent  evidence  1  If  the  plaintiff  had  acquiesced  in  the 
evidence  given  by  the  defendant,  as  to  the  consideration  of 
the  note,  and  had  reposed  himself  upon  it  as  a  legal  con- 
sideration, there  would  have  been  no  objeciioa  to  it.  But 
instead  of  that,  he  denies  that  that  was  the  consideration; 
and  produces  a  multitude  of  witnesses,  to  establish  another 
and  entirely  different  one.  He  maintains,  and  he  labors 
by  his  evidence  to  prove,  that  the  declarations  which  he  is 
shown  to  have  made  as  to  the  considerations,  were  false; 
and  yet  the  jury  are  instructed  that  if  they  believe  those 
declarations,  the  plaintiff  is  entitled  to  recover. 

Under  these  circumstances,  the  case  appears  to  me  to 
bear  n  strong  analogy  in  principle  to  that  class  of  cases  in 
which  it  has  been  held,  that,  where  the  consideration  is  set 
forth  in  a  written  contract,  evidence  to  show  that  a  greater 
or  different  consideration  was  intended,  is  inadmissible.  (1 
John.  139.  3  John.  506.  7  John.  341.  8  fV.  BL  1249.) 
That  rule,  it  is  true,  is  founded  on  the  established  doctrine, 
that  a  written  contract  cannot  be  contradicted  or  varied  by 
parol.  But  so  far  as  that  doctrine  has  any  foundation  in 
moral  principle,  independent  of  considerations  of  public 
policy,  it  is  this  :  that  a  party  shall  be  concluded  by  his 
own  solemn  declarations,  and  shall  not  be  permitted  to 
prove  that  what  he  has  once  declared  in  writing  was  the 
sole  consideration  was  not  so.  With  how  much  more  force 
does  the  principle  apply  to  a  case,  where  that  declaration 
is  made  by  the  oaths  of  moral  and  responsible  beings,  in 
the  presence  of  Grod  and  man,  swearing  by  the  procure- 
ment, and  at  the  instigation  of  the  party  himself;  and 
where  the  contradictory  evidence  consists  of  his  own  dec* 
laraiions  and  confessions  1  To  permit  those  declarations 
under  such  circumstances  to  be  used  in  this  way,  appears 
to  me  to  be  subversive  of  all  morals. 

In  this   respect,    therefore,   we  think  the  judge  erred ; 
and  that  a  new  trial  must  be  granted. 


New  trial  granted. 
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Assault  and  battery,   tried    at  the    ^err- Forfe  circuit,       Carter. 
October  ISth^  1825,  before  Edwards,  C.  Judge. 
The  plea  was  not   guilty,  with   notice  of  son  assault  de-  covcry^ie'^not 

mesne,    and   molliter     manus  imposuit,     in  defence  of  the  admieeibleevi- 
j   -.     J       -  deoc©     under 

defendant  s  possession.  the  general  is. 

After  proof  had  been  given  at  the   trial,  touching  the  as-  •?*•  '"/"*  *«• 

^  .  .  tion    of   tres- 

sault,  the  defendant  offered    in   evidence   the  record  of  a  pass;  e.g. an 

former  recovery  by  him    for  an   assault  and  battery,  in    an  J^uk^and*^  bail 

action  in  the  common  pleas  of  ^eio^Yorkf   by  the  defend-  tery. 

ant    against  the  plaiuliflT,  and  one  Clason,  in  which  the  ve-  otherwis?'  in 

ry   question    now  in   controversy  was   tried.     The   record  »"  action  on 

...  ,  ,  ,  ,        the  case,  or  as- 

was  objected  to  as  not  between    the  same  parlies  ;  and  be-  sumpsit? 

cause  it  was  not  pleaded  in  this  action.     The  judge,  how-  Q««^«- 

ever,  received  it.     The   weight  of  evidence   was  decidedly 

in  favor  of  the  identity  of  the  question  in  the  two  actions 

of  assault  and  battery,  and  that  the  points  of  trial  were  the 

same  in  both  suits ;  but  the  judge  left   this  (among  other 

questions  of  fact)  to  the  jury,  who  found  for  the  plaintiff. 

A  motion  was  now  made   in  behalf  of  the  defendant,  for 

a  new  trial,  on  the  ground,  (among  others,)  that  the  jury 

should   have    found  for   the  defendant,  upon  the  evidence 

of  the  former  recovery. 

/.  Anthon,  for  the  motion,  relied  on  Gardner  v.  Buck^ 
bee,  (3  Coveen,  120,)  and  Burt  v.  Stemburgh^  (4  Cowen, 
559,)  as  conclusive  upon  this  point. 

G.  S.  Raymond,  contra,  denied  the  application  of  those 
cases.  He  said,  the  first  was  in  assumpsit,  where  special 
pleading  is  almost  entirely  dispensed  with ;  and  in  the 
latter  no  question  of  pleading  was  raised.  The  rule  is 
different  in  trespass,  and  assumpsit.  In  trespass,  it  is  well 
settled,  that  a  former  recovery  must  always  be  pleaded. 
(8  Burr.  1353.) 

CuriOy  per  Savage,  Ch.  J.  In  the  cases  of  Gardner  v. 
Buekbee,    (3   Cowen,    ISO,)   and  Burt   v.    Stemburgh,    (4 
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on  the  case ;  the  two  first  on  contract,  the  last  for  fraud. 
They  were  also  in  a  justice's  court,  where,  at  least,  as 
great  latitude  in  pleading  is  permitted,  as  in  the  higher 
courts.  In  Lyon  v.  TcUlmadge^  (14  John.  511,)  on  an  ap- 
peal from  chancery,  Spencer^  justice,  says,  "  the  decree 
in  the  former  cause,  to  have  been  available,  should  have 
been  pleaded,  or  relied  on  in  the  answer  as  a  bar.'' 

From  all  these  cases,  it  seems  to  be  settled,  that  evidence 
of  a  former  recovery  cannot  be  admitted  under  the  gene- 
*  ral  issue,  at  least,  in  trespass.     I  am  of  opinion,  therefore, 
that  the  motion  for  a  new  trial  be  denied. 

New  trial  denied. 


ALB  AN  r, 

Feb.  1837. 


Johnson  again$t  Bridge. 

AssuMPTiT  ;  tried  at  the  JUadison  circuit,  March^  1826, 

before  Williams,  C.  Judge  ;  when  a  verdict  was  found 

for  the  plaintiff. 
Certain  exceptions  were  taken  to  the  decision  of  the 

judge  ;  who  sealed  a  bill  of  exceptions,  on  which 

J.  j9.  Spencer^  now  moved  for  a  new  trial.  He  cited  5 
John*  Rep*  118  ;  5  Coteen^s  Rep.  376. 

P.  Gridley,  contra,  cited  16  John.  Rep.  226;  19  id. 
49,  52. 

The  facts,  with  the  points  decided,  are  stated  in  the 
opinion  of  the  court ;  which  was  delivered  by 

WooDWORTH,  J.  The  plaintiff  declared  on  a  promis- 
sory note,  dated  March  12<A,  1823,  payable  June  let, 
1824,  to  Shelden  Smithy  or  bearer.  The  defendant  gave 
notice  of  set  off  of  a  note,  made  by  Smith  to  /.  •/S.  Spencer^ 
or  bearer,  payable  on  demand  ;  and  dated  July  12//i,  1825. 
Abo  a  judgment  obtained  by  the  defendant  against  Smith, 
in  /wie,  1825. 
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A  set  off  can* 
not  be  made,of 
a  debt  or  de- 
mand against 
any  one,  other 
than  the  plain- 
tiff on  the  re- 
cord. 

Thus,  where 
the  plaintiff 
purchased  a 
negotiable  pro- 
missory note 
of  the  payee, 
after  the  note 
was  due ;  and 
the  payee  was 
indebted  at  the 
time  of  the 
purchase  tothe 
maker ;  in  an 
action  by  the 
holder  a^inst 
the  maker ; 
held,  that  the 
demand  of  the 
latter  could  not 
be  Mt  offv 
ganitt-ihe  hol- 
der; and  that 
it  waa  not  in 
any  Tiew,  a 
dafenee  to  the 
action. 
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But  it  must  always  be  understood  as  inseparable  from  that 
principle,  that  the  equity,  or  defence  relied  on,  is  such  as 
may  be  used  consistently  with  the  established  forms  of 
proceeding  in  a  court  of  law.  They  cannot  be  made  to 
yield  to  the  particular  hardship,  if  any,  of  a  given  case.  A 
set-off  is  only  available,  in  consequence  of  the  statute, 
and  in  the  manner  there  pointed  out.  When  a  defendant 
cannot  place  his  defence  within  its  provisions,  he  can  de- 
rive no  benefit  from  it.  In  the  case  of  negotiable  paper,  a 
defendant  who  has  a  bona  fide  set-off  may  sustain  an  in- 
jury :  but  it  is  for  the  legislature  to  extend  the  remedy. 
This  construction  of  the  act  does  not  impair  any  defence, 
not  depending  on  the  question  of  set-off.  If  the  defend- 
ant had  paid  (he  note  in  fact,  or  shown  it  was  not  valid  in 
its  origin,  or  otherwise  discharged,  before  transfer,  and  af- 
ter due,  no  difficulty  would  lie  in  his  way.  But  that  is 
not  the  case.  The  ground  of  defence  is  a  set-off,  which 
would  be  unobjectionable  in  an  action  in  the  name  of  the 
payee  ;  but  is  not  valid  against  the  plaintiff,  who  sues  in 
the  character  of  endorser^  or  bearer.  The  motion  for  a 
new  trial  roust  be  denied. 
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ALBAN7, 
Feb.  18S7. 

Towntend 

T. 

Carman. 


New  trial  denied. 


TowNSBND    &   TowNSEND    agaifist    Carman,    impleaded 

with  Ring. 

Debtliatmi 
Debt  on  judgment,  tried  at  the  Mbany  circuit,  SepUm^  ajudgineDt  a* 

hit  6th,  1826,  before  Duer,  C.  Judge.  S'debtSit 

The  judgment  declared  on,  was  in  favor  of  the  plaintiffs  though      om 

against  Rmgj  as  impleaded  with   Carman;  the  latter  not  ed;  and  did 

being  brought  into  court  or  appearing.     This  appeared  up-  °j^ JJPPy  ^° 

tion. 

In  debt  on  such  a  judgment,  it  is  sufficient,  in  answer  to  a  plea  of  the  one  who  was  not 
taken  in  the  original  action,  that  the  debt  for  which  that  action  was  brought,  was  tlM  tola 
debt  of  the  other  defendant,  to  prove  the  sole  admission  of  the  former,  that  the  debt  was  JoioU 

Aa  to  the  one  who  was  talcen,  iemb,  the  record  is  conduiiTe  that  tha  debt  was  JoiaU 

l^hetber  it  is  conclusiTe  against  both?   Qii#r«. 
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Feb.  I8«7. 


on  the  record  in  the  original  action.  And  now  Camm 
pleaded  those  facts  to  this  action  ;  and  also  that  the  prom* 
ises,  &c.  for  the  eon- performance  of  which,  the  judgment 
in  that  action  was  rendered,  were  the  pronnises  of  Rn^ 
solely  :  and  not  the  joint  promises  of  both  the  defendants. 
Replication,  taking  issue  on  their  being  the  sole  promises 
of  Ringf  and  not  the  joint  promises  of  the  defendants. 

At  the  trial,  the  judge  held  that  the  only  material  ques- 
tion was  upon  this  issue  ;  and  he  overruled  the  counsel 
for  the  defendants,  who  insisted  that  the  record  in  the 
former  cause  was  inadmissible  as  evidence  ;  and  that  no  ac* 
tion  could  be  maintained  upon  the  judgment ;  its  operation 
being  limited  by  statute.  The  judge  also  decided,  that  the 
jury  need  not  pass  upon  the  first  branch  of  the  plea. 

The  plainliflfa,  therefore,  had  a  verdict,  on  proving  (by 
Carman^s  admissions,  which  were  objected  to  as  evidence,) 
that  the  original  promi^e8  were  joint.  The  defendants  ex« 
cepted  ;  and  now  on  the  bill  of  exceptions, 

J.  L.  fVendell^  for  the  defendants,  moved  for  a  new  trial. 

P.  S.   Parker^  contra. 

Ctxna,  per  Suiberland,  J.  It  is  admitted,  on  the  face 
of  the  pleadings,  that  the  judgment  was  obtained  ia  the 
manner  stated  in  the  plea.  The  judge,  at  nisi  prius, 
therefore,  decided  correctly  in  saying,  that  the  only  en- 
quiry was,  whether  there  was  a  partnership  between  Ring 
and  Carmariy  when  the  original  debt  was  contracted. 
That  was  the  only  issue  joined  ;  and  it  was  the  duty  of  the 
judge  to  try  it,  whatever  might  be  his  opinion  of  its  materi- 
ality. The  evidence  given  by  Cameron  and  by  fVheeler, 
was  offered  for  the  purpose  of  proving  a  partnership,  from 
the  confessions  and  admissions  of  Camian  himself;  and 
not  for  the  purpose  of  establishing  an  original  individual 
liability  on  his  part.  The  objection  to  its  admission  under 
the  pleadings  was  properly  overruled. 

The  general  objection,  that  an  action  of  debt  cannot  be 
maintained  on  such  a  judgment,  is  disposed  of  by  the  cas- 
es of  Dando  v.  Dolly  (2  John.  87.)     The  Battk  of  Columbia 
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V.  ^ewconiby  (6  John.  98,)  and  Taylor  v.  Pettibone^  {16  John, 
66 ;)  in  all  of  which,  the  point  was  presented,  and  clear- 
ly and  distinctly  passed  upon  by  the  court.  The  statute 
(1  R,  L.  521,  sect*  13,)  declares,  that  the  plaintifT shall  have 
his  judgment  and  execution  against  such  of  the  defendants 
as  were  brought  into  court,  and  against  the  other  joint  debtors 
named  in  the  process,  in  the  same  manner  as  if  they  had  all  been 
taken  and  brought  into  court,  by  virtue  of  such  process ;  and 
the  only  restriction  imposed  by  the  act  upon  the  effect  of 
the  judgment  and  execution,  is,  ^Mhat  it  shall  not  be  law- 
ful to  issue  or  execute  any  such  execution,  against  the  body^ 
or  against  any  lands  or  goods,  the  sole  property  of  any  person 
not  brought  into  courtJ*^  There  is  nothing  in  the  act,  re- 
straining the  plaintiff  fiom  bringing  an  action  of  debt  upon 
such  judgment,  against  all  the  defendants;  nor  from  using 
the  judgment,  as  evidence  of  the  indebtedness  of  all.  If 
an  action  can  be  sustained  upon  such  judgment,  it  must  be 
against  all.  The  judgment  is  to  be  entered  in  the  usual 
form ;  and  so  far  as  depends  upon  the  act,  is  to  be  followed 
by  the  usual  consequences,  with  the  restrictions  particularly 
specified.  The  judgment  is  prima  facie  evidence  of  a  debt 
against  the  party  not  brought  into  court.  (16  John.  66.) 
How  far,  or  in  what  respect,  he  may  be  permitted  again  to 
enter  into  the  merits  of  the  original  action,  and  show  that 
be  ought  not  to  have  been  charged,  it  was  not  thought 
necessary  in  the  previous  cases,  nor  is  it  in  this,  to  deter- 
mine. The  defendant  here,  was  allowed  the  benefit  of  the 
only  defence  which  he  claimed  ;  that  the  original  debt  was 
contracted  by  Ring  solely,  and  not  by  Ring  and  himself 
jointly.  But  he  failed,  in  the  opinion  of  the  jury,  in  estab- 
lishing that  fact;  and  we  see  no  ground  for  disturbing  the 
verdict.     The  motion  for  a  new  trial  must  be  denied. 


ALBANY, 
Feb.  1827. 

Townsend 

V. 

Carman. 


*  New  trial  denied. 
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The  defendant    below   excepted  ;  and    the  cause   came 
here  on  the  record  and  bill  of  exceptions. 

Beck  and  Linn^  for  the  plaintiff  in  error. 

M.  T.  Reynoldsy  contra. 

CuriOi  per  Sayaoe,  Ch.  J.  It  is  important,  first,  to  as- 
certain the  relative  rights  of  the  parlies.  By  the  4th  sec- 
tion of  the  act  for  the  maintenance  and  protection  of  the 
Erie  and  Champlain  canals,  and  the  works  connected 
therewith,  passed  ^pril  ]3lh^  1820,  {sess.  43,  ch.  202,)  it 
is,  among  other  things,  enacted  that,  *'if  there  shall  be 
more  boats,  or  other  floating  things,  than  one  below,  and 
one  above  any  lock,  at  the  same  time,  within  the  distance 
aforesaid,  (100  yards,)  such  boats  and  other  floating  things 
shall  go  up  and  come  down  through  such  lock  by  turns  as 
aforesaid,  until  they  shall  have  passed  the  same  ;  in  order 
that  one  lock  full  of  water  may  serve  two  boats  or  other 
floating  things."  By  the  10th  section,  (p.  186,)  it  is  en- 
acted,'^  that,  in  all  cases  in  which  a  boat,  intended  and 
used  chiefly  for  the  carriage  of  persons  and  their  baggage, 
shall  overtake  any  boat,  or  other  floating  thing,  not  in- 
tended or  used  chiefly  for  such  purpose,  it  shall  be  the  du- 
ty of  the  boatman,  or  person  having  charge  of  the  latter, 
to  give  the  former  every  practicable  facility  for  passing  ; 
and,  whenever  it  shall  become  necess^jHo.r  thai  purpose, 
to  stop,  until  such  boat  for  the  carriage  of  jwsengers  shall 
have  fully  passed."  And  a  penalty pf  $lOJk  imposed  for 
a  violation  of  this  duty.  >*^*.  - 

It  was  evidently  the  intention  of  the  legislature,  that 
packet  boats  should  not  be  detained  by  freight  boats;  as 
it  was  known  that  the  packets  would  move  faster  than  the 
freight  boats  ;  and,  in  the  language  of  the  act,  every  facU^ 
ity  was  intended  to  be  afforded  them.  But  the  right  of 
passing  when  both  are  in  motion,  might  be  of  little  use,  if 
the  packets  must  be  detained  at  every  lock  until  all  the 
freight  boats  there  have  passed  before  it.  The  fair  con- 
struction of  the  act  undoubtedly  is,  that  the  packets  shall 
have  a  preference  on  any  part  of  the  canal  ;  and   to  be  of 


ALBANY, 
Feb.  1897. 

Farasworth 

T. 

Groot. 
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ALB  ANT, 
Feb.  1897. 

.Graves  and  others  againsl  Merr7  and  Gilbert.  QraTes 

Merry. 

Assumpsit  on  a    promissory  note;  tried   at  the    Oneida 
circuit,  October^  1825,  before   Williams,  C.  Judge;  when  tice in"the O*^ 
the  followinff  facts  appeared  :  ^etie   of  Um 

__,,       ,   ^      ,  1  .  I       «/x  I    dissolution   of 

The  defendants  executed  a  promissory  note,  on  the  Idlh  &  partnership 
of  Marchy  1824,  dated  that  day,  and  payable  to  the  plain-  io*a"lf^*"*^JJ[ 
tiflfs,  by  the  style  of  Graves^  Griffin  <(■  Co.^  for  $537,  on  who  have  had 
iK^hich  was  endorsed  a  payment.  On  the  Sd  of  December  dealingr^w^S 
1823,  Griffin^  one  of  the  piaintiflTs,  signed  a  note,  of  that  the  firm. 
date,  Graves^  Griffin  ^  Co.y  payable  to  the  order  of  John  ^y^Q^  *  ^\^ 
Johnson  <5-  Sons,   of  the   city  of  JVctc-Forfc,   for  $472,65;  whom  the  firm 

II  has  dealt,  such 

and  on  the  Wth  of  October,  1824,  it  was  endorsed  by  them  constructire 
to  the  defendants,  without  recourse.  The  plaintiffs.  Graves,  "noj^j,."  Ae! 
Griffin  ^  Hickox,  hnd  been  partners  in  trade  at  Paris,  in  tuai  notice 
Oneida  county  ;  but  by  agreement  in  writing,  dated  and  Sown- other- 
executed  *5pn7  l^f,  1823,  dissolved  their  partnership.  On  wise,  as  to 
the  same  Any,  a  notice  of  dissolution  signed  with  their  of  one  of  the 
names  at  length,  was  published  in  the  Utica  Gazette,  printed  ^j?""*'  *"»  »«^ 
in  the  county  of  Oneida^  and  put  up  at  several  places  in  the  ship  name, 
neighborhood  of  their  residence.  The  notice  stated  that  J^^*  ^^'formw 
the  business  would  be  continued  by  Graves  ^  Griffin,  under  partners, 
a  firm  of  that  title  ;  and  they  immediately  after  carried  on  toone]Mirtn!w[ 
business  accordingly,  at  the  place  of  the  old  firm.  The  fo  «§«  not«« 
plaintiffs  did  no  business  afterwards  as  partners.  The  de-  ship  name,  for 
fendants  had  knowledg^e  of  the  dissolution,  before  the  note  ^®^"  ^^  *t* 

^  firm,   may  be 

was  given  to  Johnson  <(-  Sons.  implied    from 

In  October,  1824,  the  note    to  Johnson  ^  Sons  was  shown  ""^  p^r^^'wS 
to  Hickox,    who   said  it   was  an    honest  debt   against   the  circumsuncee 
firm  ;  but  they  could  not  avow  it,  as    they  could  not  then  ^^y  be  infer^ 
pay  their  old  debts ;  that  they  must  have  the  amount  due  r«J« 
from  the  defendants,  to  pay  their  bank  debt ;  and   the  de- 
fendants ought  not  to  have  bought  the  note.     After  this. 
Graves  said  the   plaintiffs  intended  to  sue  the  defendants 
■0  quick   that   they  could   not  set  off  the  Johnson  nMe. 
Three   notes  had  been  signed   Chaves,   Griffin  ^  Hickox, 
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At  the  trial,  a  note  of  this  description  was  given  in  evi- 
dence without  objection.  The  case  stales  that  the  defend- 
ants proved  that  the  signature  of  the  note  was  in  the  hand- 
writing of  Joel  Griffin;  and  that  it  was  indorsed  to  the  de- 
fendanis  by  the  payees.  From  this  statement  I  infer  that  the 
payees  composed  a  firm  in  the  city  of  JVeto-For/c. 

If  the  note  was  valid  against  all  the  plaintiflfs,  when  in 
the  hands  of  Johmon  <(■  SonSy  the  defendants  are  entitled 
to  the  benefit,  for  they  acquired  the  right  of  the  payees. 
Whether  the  defendants  liad  knowledge  or  not,  of  the  dis- 
solution, at  and  before  the  giving  of  the  note,  is  perfectly 
immaterial.  The  contract  in  favor  of  Johnson  was  nego- 
tiable. Whether  prosecuted  in  their  names,  or  that  of  an 
indorsee  does  not  affect  the  question  of  liability. 

A  further  inquiry  is,  was  the  note  of  Sd  December^  1823, 
given  for  a  debt  contracted  at  that  time,  or  previous  to  the 
dissolution  of  the  partnership  ?  This  is  a  material  fact. 
There  is  nothing  expressly  stated  in  the  case  on  this  point* 
If  the  cause  had  been  submitted  to  the  jury,  one  question 
would  have  been,  whether  the  evidence  warranted  the  in- 
ference, that  the  note  was  given  for  a  debt  contracted  dur- 
ing the  existence  of  the  partnership  1  On  the  finding  of 
this  fact,  would  in  part  depend  the  question,  whether  the 
notice  of  dissolution  was  published  in  such  a  manner  as  to 
afiect  Johnson  ^  Sons  with  notice  1  As  the  verdict  is  sub- 
ject to  the  opinion  of  the  court,  we  may  draw  fbe  same 
conclusion  from  the  facts  proved,  that  the  jury  might  have 
done. 

I  incline  to  think  that,  during  the  acknowledged  exist- 
ence of  the  partnership,  the  plaintiffs  became  debtors  to 
Johnson  4*  Sons.  I  infer  this  from  the  fact  proven,  that 
the  plaintiffs  did  no  business  of  any  kind,  as  partners,  after 
their  dissolution  in  ^prU^  1823 ;  that  Hickox  admitted  it 
as  a  joint  debt  against  the  firm,  and  spoke  of  it  as  an  old 
debt ;  and  the  remarks  of  Graves,  who  does  not  seem  to 
question  their  being  indebted  ;  but  rather  that  the  defend- 
ants could  not  avail  themselves  of  a  set-ofil.  I  should  cer- 
tainly understand  the  witness,  who  said  the  plaintiffs  did 
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that  public  notice  in  some  reasonable  manner  must  be  giv- 
en ;  and  that  would  conclude  all  persons  who  have  had  no 
previous  dealings  wiih  the  firm  ;  but  as  to  persons  in  the 
habit  of  dealing  with  the  firm,  public  notice  was  not  suffi- 
cient by  the  English  law.  The  necessity  and  justice  of 
these  rules,  in  that  case,  received  the  sanction  of  this 
court.  It  follows  that  Johnson  <$•  Sons^  having  dealt  with 
the  plaintifTs  previous  to  the  notice  of  the  dissolution,  can- 
not be  affected  by  it.  Although  the  giving  of  the  note 
was  a  new  contract ;  yet,  until  notice  of  dissolution  was 
given  to  Johnson  <$•  Sons^  such  partner  was  competent  to 
bind  the  firm,  to  all  persons  not  chargeable  with  notice  of 
such  dissolution. 

Independent,  however,  of  this  ground,  I  think  it  may  be 
inferred  that  Joel  Griffin  acted  with  the  knowledge  and 
assent  of  the  former  partners.  It  is  not  necessary  to  prove 
assent  expressly.  It  n)ay  be  inferred  from  circumstances. 
Perhaps  a  jury,  had  this  question  been  submitted  to  them, 
might  have  considered  the  evidence  not  satisfactory.  I 
cannot  say,  that  had  they  found  a  verdict  either  way,  I 
should  be  disposed  to  set  it  aside.  That,  however,  is  a 
question  not  before  us ;  we  are  called  on  to  decide  this 
fact.  Upon  mature  deliberation,  I  am  satisfied  that  neither 
Hickox  nor  Graves  intended  to  draw  in  question  the  au- 
thority to  give  the  note.  Hickox*s  admission  is  express. 
When  he  says  it  was  an  honest  debt  against  the  firm,  it 
must  refer  to  the  note  ;  for  that  was  then  presented  to 
him.  It  was  an  admission  that  the  firm  were  holden. 
There  is  no  direct  admission  by  Graves.  He  does  not 
put  this  objection  on  the  want  of  authority  ;  but  on  other 
ground.  If  there  was  no  authority,  the  presutnption  is,  it 
would  have  been  suggested  ;  because  that  disposed  of  the 
question  at  once.  Instead  of  doing  so,  he  puts  his  objec- 
tions on  ground  altogether  untenable  ;  the  commencement 
of  a  suit  by  the  plainiiflfso  quick,  as  to  defeat  a  set-off. 
This  was  said  after  the  note  was  endorsed  to  the  defend- 
ants. No  matter  how  soon  the  plaintififs  prosecuted,  they 
could  not,  by  that  act,  gain  any  advantage.  The  right  to  a 
Bet-oflf  was  valid,  provided  the   plaintiffs  were  liable  on  the 
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children,  one  of  whom  is  not  a  lessor.  The  extent  of  the 
plaintiff's  claim  was  five  tenths  and  seven  eighths  of  an- 
other tenth  of  the  interest  of  their  ancestor  in  the  premises 
in  question.  But  it  was  conceded  that  ihe  right  of  all 
the  lessors,  except  the  children  of  Sarah  Mulhollon,  were 
barred  by  the  statute  of  limitations ;  so  that  the  recovery 
of  the  plaintiff,  if  he  should  be  entitled  to  recover  at  alU 
could  only  be  for  seven  eighths  of  one  tenth  of  the  inter- 
est of  which  Arthur  Erwm  died  seised,  in  the  premises  in 
question.  The  premises  were  designated  as  hi  no.  4,  in 
the  Gortj  east  of  township  3,  5ih  range,  (as  surveyed  by 
Jlugustua  Porter,)  in  the  town  of  Canisteo^  in  the  county 
of  Steuben,  containing  162  acres.  It  was  admitted,  at  the 
trials  that  the  defendant  was  in  possession  of  that  lot  when 
the  action  was  commenced.  When  that  was,  did  not  ap- 
pear in  the  case,  but  the  demise  was  laid  on  the  2d  day  of 
May,  1816. 

Both  parties  derived  their  title  from  Oliver  Phelps.  The 
conveyance,  under  which  the  plaintiff  claimed,  bore  date 
the  17/ A  of  September,  1790,  and  was  from  Oliver  Phelps  to 
Arthur  Erwin,  Solomon  Bennet,  Joel  Thomas,  and  Uriah  Ste- 
phens. It  purported  to  convey  to  them,  their  heirs  and  as- 
signs, *Uwo  tracts,  or  parcels  of  land,  lying  and  being  in 
the  district  of  Erwin,  county  of  Ontario,  and  slate  of  Aet^- 
York,  being  township  number  three  in  the  5th  range  ;  also 
number  four  in  the  6th  range ;  to  be  six  miles  square,  and 
containing  twenty-three  thousand  and  forty  acres  each,  and 
no  more;  and  known  by  the  name  of  the  old  Canisteo  cas- 
tle." The  consideration  expressed  in  the  deed,  was  .£2666 
IS».  4d.  This  conveyance  was  confirmed  by  JSTathaniel 
Gorham,  (who  was  a  joint  proprietor  with  Phelps,  of  the 
large  tract,  called  Phelps  and  Gorham^s  purchase,  of  which 
these  townships  were  a.  part,)  by  his  deed  of  the  \st  of  Feb^ 
ruary,  1792. 

This  tract  was  surveyed  and  run  into  townships  by  j9ii- 
gustua  Porter  and  Frederick  Saxton,  for  Phelps  and  Gor^ 
Aom,  in  1789.  The  corners  of  the  townships  were  marked, 
though  the  lines  were  not  run  so  as  to  test  the  contents 
with  accuracy. 
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township,  one  mile  in  widths  should  be  taken  from  town- 
ship 4,  6lh  range ;  so  as  to  leave  township  3  six  miles 
square,  and  township  4,  5  five  miles  by  six.  In  pursuance 
of  this  arrangement,  the  deed  of  September  \7th^  1790, 
was  executed  by  Phelps  to  Erwin,  Bennett  Thomas  and 
Stephens^  for  the  two  entire  townships ;  and  they,  ou  the 
same  day,  reconveyed  to  him  one  mile  by  six  oflf  the  west 
side  of  township  4,  6lh  range. 

Before  these  representatives  of  the  company  went  to 
Canandaigua  to  consummate  the  previous  contract,  and 
soon  after  that  contract  was  made,  to  mt^  on  the  \8th  day 
of  Octobevy  1789,  they  entered  into  a  covenant  with  their 
eight  associates,  that  they  should  have  iS  of  the  two  town- 
ships purchased  of  Phelps.  The  eight  associates  cove- 
nanted to  pay  to  them  iS  of  the  consideration  paid  for  the 
land,  and  also  the  same  proportion  of  the  costs  and  ex- 
pense of  procuring  it ;  to  be  paid  in  3  equal  instalments, 
on  the  \st  of  May,  1790,  1  and  2.  The  four  covenanted 
to  execute  a  good  deed  to  the  8  associates  for  their  shares, 
whenever  they  gave  security  for  the  payment  of  their  pro- 
portion of  the  price  and  expenses. 

The  title  to  these  two  townships  having  been  thus  vest- 
ed in  the  four,  and  they  having  given  their  associates  le- 
gal evidence  of  their  rights  and  interests,  immediate  meas- 
ures were  taken  to  survey  and  divide  the  townships  into 
lots,  and  to  distribute  them  among  the  partners. 

Accordingly,  on  the  2Sth  of  September,  1790,  Arthur  Er- 
uhi  entered  into  a  written  agreement  wi\h  the  company, 
to  survey  the  townships  into  lots,  for  the  consideration  of 
jC95.  He  staked  out  all  the  lots  in  township  4,  and  part 
of  township  3,  before  his  death,  in  Jiine,  1791  ;  but  the 
lines  were  not  closed.  On  the  20th  of  September,  1791,  the 
associates,  by  an  instrument  in  writing,  appointed  Solomon 
Bennet,  John  Jamison  and  Uriah  Stephens,  junior,  a  com- 
mittee, to  assize  and  proportion  the  lots,  and  superintend 
the  surveying  thereof.  This  instrument  was  signed  by  7 
of  the  original  associates,  and  by  Joseph  JBrtrtn,  the  son 
of  ArthuTy  who  professed  to  be  the  administrator  of  his  fa- 
ther's estate,  and  to  represent   the  family  in  the   partition 
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from  1791  to  the  commencemeni  of  this  suit  in  1816.  The 
survey  aud  division  thus  made,  was  carried  into  effect  by 
an  agreement  in  writing,  signed  by  several  of  the  proprie- 
tors, and  by  Joseph  Erwin^  who  declared  himself  to  be 
tfae  agent  of  the  Ertein  family,  and  professed  to  act  for 
them.  But  no  other  member  of  the  family  was  present,  or 
participated  in  any  of  these  proceedings.  Nor  was  there 
any  evidence  of  JosepKs  authority  to  act  for  ihem,  except 
what  was  derived  from  his  own  declarations,  and  their  long 
acquiescence.  Conveyances  were  executed  by  all  the  sur- 
viving associates,  in  conformity  to  the  corrected  survey  of 
Porter  ;  and  all  their  acts  and  proceedings  have  practically 
admitted  its  correctness. 

After  the  survey  of  Porter^  the  proprietors,  Phelps  and 
Gorham^  treated  and  disposed  of  the  lands  within  the  gores 
in  the  same  manner  as  they  did  the  other  parts  of  their 
purchase.  On  the  ISth  of  JVovemfrer,  1790,  they  sold  and 
conveyed  to  Robert  Morris^  the  greater  portion  of  their  pur- 
chase, including  the  gores.  Morris^  on  the  l]th  of  Jlpril^ 
1792,  conveyed  to  Charles  Williamson;  who,  on  the  ISlh 
day  of  December^  1793,  conveyed  the  premises  in  question 
to  John  Moore,  the  defendant.  The  residue  of  the  tract  was 
conveyed  by  Williamson  to  Sir  William  Pultney,  on  the  \Slh 
of  December,  1800;  and  from  him,  through  several  decents 
and  devises,  it  has  passed  to  the  trustees  of  Sir  John  L. 
Johnstone* 8  will,  who  are  now  the  proprietors  of  what  is  un- 
disposed of.  Robert  Troup,  Esq.  is  their  agent,  in  the  man- 
agement of  this  immense  tract. 

Arthur  Erwin,  on  the  23d  of  JSlugust,  1790,  purchased 
from  Christian  Kress,  one  of  the  original  associates,  bis 
share  of  the  two  townships ;  which  Kress,  on  that  day,  con- 
veyed to  him  by  a  quit  claim  deed. 

Verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court,  on  a  case  ;  with  liberty  to  either  party,  to  turn  it  into 
a  special  verdict,  or  bill  of  exceptions. 


ALBAHr, 
Fob.  18t7. 


£.  Griffin,  for  the  plaintiff,  briefly  opened  the  case;  and 
Btated  the  grounds  on  which  the  plaintiff  relied.  He  said 
he  had  found  no  case  where  the  description  in  the  deed 
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will,  to  transfer  what  lie  has  to  another.  {Hob.  229.) 
There  is  no  technical  force  in  words  describing  parcels ; 
though  it  is  otherwise  as  to  the  quantity  of  interest.  {Cowp. 
9.     7  John.  217.     18  John.  81.    id.  107.) 

The  intention  of  the  parties  should  govern.  {Cowp, 
600.  1  Burr.  282.  3  Atk.  136.  fVUles,  332.)  Here 
it  is  plain.  The  sale  was  by  count;  and  when  the  gran- 
tees  get  their  count,  the  deed  is  satisfied.  We  rely  on 
the  words  to  be^  as  peculiarly  expressive  of  intention. 
They  meant,  if  the  towns  should  turn  out  to  be  more  than 
6  miles  square,  they  should  be  reduced  to  6  miles.  The 
words  are  restrictive.  {Shep,  Touch.  88.  1  Co.  Rep. 
154,  6.  Bob.  275.  id.  175.  1  Wood's  Convey.  355, 
PowtlVn  note.  18  John.  WO.  2  Caines^  327.  5  John. 
345.)  There  is  no  difficulty  in  the  location.  The  words 
of  the  description  are  answered,  if  the  lowns  are  reduced 
to  SIX  miles  square  in  any  way.  When  this  is  once  done, 
it  is  final.  Id  cerium  est  quod  certum  reddi  potest.  {Shep. 
Touch.  250.  10  Co.  64.  Bob.  174.  Perk.  §  73.  Bac.  Max. 
Rule  23.  3  Bac.  Abr.  by  Gwill,  391,  tit.  Grants,  {H.) 
1  Leon.  30.  id.  254.  1  Rol  Abr.  725.  14  Mass.  Rep. 
149.  17  id.  211,  12.  3  John.  387.)  A  location  by  a 
part  of  the  grantees  is  enough  ;  and  binds  the  others.  A 
location  by  one  of  several  grantees  will  bind,  where  the 
grant  is  to  be  located  by  the  election  of  the  grantees. 
{Co.  Lit.  145,  a.)  This  need  not  be  done  by  the  name  of 
location.  Any  words  or  acts  amounting  to  it  are  suflScient. 
(1  Rol.  Mr.  725.  Wing.  Max.  p.  21,  Max.  15.)  If  the 
grantee  die  before  the  location  is  made,  the  grant  is  void. 
{Co.  Lit.  145,  a.  2  Co.  Rep.  36,  a.  1  Leon.  253.  Hob. 
174.  13  John.  212.)  It  may  be  void  as  to  one,  but  good  as 
toothers.  {Sh.  Touch.  81.  4  Cruis.  Dig.  313.  §  1, pi.  8.) 
In  this  view,  if  a  location  was  necessary,  the  property  ncv- 
er  vested  in  Enoin  at  all. 

The  cases  cited  against  us,  are  cases  of  intention ;  and 
cannot  be  wrested  to  pervert  the  meaning  of  the  parties. 
(9  John.  267.)  They  go  on  the  ground  that  the  words  of 
quantity  in  the  deed,  were  intended  as  mere  words  of  de« 
scription  or  estimation.    Not  so  in  this  case.    To  call  them 
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Again,  if  Erwitif  (he  grantee,  had  any  tide  to  the  gore, 
he  held  as  a  trustee  with  others,  (3  Ves,  696 ;  12  id.  74; 
5  John.  Ch.  Rep.  12,  18;)  and  on  his  death,  the  title  sur- 
vived to  the  co-trustees.  Thus,  the  legal  tiile  passed  from 
bis  heirs  by  his  death.  (2  Cawen^  229.  1  R.  L.  54,  8.  7.) 
Nor  is  this  a  case  where  the  court  will  presume  a  convey- 
ance to  the  heirs  from  the  co-trustees.  They  will  some- 
limes  do  so,  as  between  trustee  and  cesttd  que  trust.  (2 
T.  R.  684.  8  id.  122.  2  John.  Cos.  321,  5.)  But  this  is 
only  under  special  circumstances  ;  as  where  ihe  equity  is 
plain.  (7  T.  R.  60.  1 1  Easty  483.  7  T.  R.  2,  3.  4  id.  683. 
8  East,  263,  266,  7.)  Courts  of  law  never  interfere  in 
this  way,  where  the  equily  is  doubtful ;  (1  T.  R.  737  ;  2 
John.  Cos.  325;  4  John.  Ch.  Rep.  310;  5  id.  184;)  or 
when  there  are  facts  to  rebut  the  presumption  of  a  con- 
veyance.    (2  John.  Rep.  226.) 

Here  is  at  least  a  resulting  trust,  that  may  be  proved  by 
parol.  (3  John.  Rep.  221.  11  id.  96.  13  id.  63.  16  id. 
197.  1  John.  Ch.  Rep.  582.  2  id.  405.)  This  resulting 
trust  may  exist,  whether  there  be  one  or  more  purchasers. 
The  money  advanced  by  the  ostensible  purchasers  was, 
by  arrangement  and  agreement  in  writing,  for  the  use  of 
themselves  and  others.  They  acted  as  agents  for  the  12 
associates;  and  the  tiust  resulted  to  the  whole.  (1  .Sitk. 
59,  JV*o.  414.  2  Ves.  and  Bea.  388.    2  John.  Ch.  Rep.  410.) 

Lastly,  the  claim  of  (he  plaintiff  is  barred  by  the  statute 
of  limitations. 


ALBANY, 
Fob.  1887. 


/.  Platly  in  reply.  There  cannot  be  a  doubt,  upon  the 
.  various  cases  decided  by  this  court,  that  the  whole  of  the 
two  townships  passed  to  the  four  grantees,  whether  those 
townships  were  more  or  less.  On  this  point,  we  have  re- 
ferred to  the  leading  cases  ;  nor  need  we  do  more.  They 
are  in  point  to  the  principles  of  construction  for  which  we 
contend.  If  the  deed  be  not  good  for  the  whole,  it  is 
void  for  uncertainty.  No  human  being  can  tell  where 
the  six  miles  should  be  taken.  If  there  was  a  mistake,  a 
court  of  equity  alone  is  competent  to  relieve.  The  town- 
ships had   been  surveyed,  and  their  boundaries  known  and 
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may  be  as  precisely  and  definitely  described  by  its  number,  AUAinry 
as  by  metes  and  bounds.  A  large  portion  of  the  land  in  ^^^y* 
the  western  district  of  this  state,  is  held  under  conveyances 
containing  no  other  description  or  designation  of  the  prem- 
ises intended  to  be  conveyed,  than  the  number  of  the  lot ; 
and  it  is  perfectly  settled,  that  when  a  piece  of  land  is  con- 
veyed by  metes  and  bounds,  or  any  other  certain  descrip- 
tion, all  included  within  those  bounds,  or  that  description, 
will  pass,  whether  it  be  more  or  less  than  the  quantity 
stated  in  the  deed.  And  when  the  quantity  is  mentioned, 
in  addition  to  a  description  of  the  boundaries,  or  other  cer- 
tain designation  of  the  land,  without  an  express  covenant 
that  it  contains  that  quantity,  the  whole  is  considered  as 
tnere  description.  The  quantity  being  the  least  certain 
part  of  the  description,  must  yield  to  the  boundaries  or 
number,  if  they  do  not  agree.  (Jackson  v.  Baninger^  15 
John*  471.  Powell  v.  Clark^  5  Mass.  Rep.  S55.)  If  a  man 
lease  to  another  the  meadows  in  D,  and  S,  containing  10 
acres,  and  they  in  truth  contain  20,  all  shall  pass.  (13 
Ftfi.  j36r.  79,  plae.  24.) 

In  construing  deeds,  effect  is  to  be  given  to  every  part 
of  the  description,  if  practicable;  but  if  the  thing  intend- 
ed to  be  granted,  appears  clearly  and  satisfactorily  from 
any  part  of  the  description,  and  other  circumstances  of 
description  are  mentioned  which  are  not  applicable  to  that 
thing,  the  grant  will  not  be  defeated  ;  but  those  circum- 
stances will  be  rejected,  as  false  or  mistaken.  (Cro. 
Car.  447,  473.  Jackson  v.  Clarky  7  John.  217.  Jack* 
sonv.  Loomis^  18  John.  81.  4  Mass.  Rep,  146.  5  East^ 
41.) 

What  is  most  material  and  most  certain  in  a  description, 
shall  prevail  over  that  which  is  less  material  and  less  cer^ 
tain.  Thus,  course  and  distance  shall  yield  to  natural 
and  ascertained  objects  ;  as  a  river,  a  stream,  a  spring,  or  a 
marked  tree.  (1  Coi^en,  612.  5  Ccn^cn,  371.  6  Wheat. 
582.     7  Wheat.  10.) 

To  apply  these  principles  to  the  case  before  us  :  It  is 
contended  by  the  defendant,  that  the  words,  to  be  six  miles 
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out  upon  (he  admissioOy  that  their  rights  were  definitely 
eetlled  by  the  deed  ;  and  that  the  only  question  was  as  to 
its  construction.  No  future  or  prospective  sense  is  there- 
fore to  be  attached  to  the  words  "/o6«."  Everything 
was  complete  and  executed.  The  whole  descriptive  part 
of  the  deed  was  intended  to  designate  a  present  subject  of 
conveyance.  To  put  a  different  construction  upon  it, 
would  be  inconsistent  with  the  very  nature  of  the  trans* 
action,  and  the  manifest  intention  of  the  parties. 

The  words,  ^^  township  no.  3,  in  the  fifth  range,"  con- 
stituted, of  themselves,  a  perfect  description  ;  and  desig- 
nated the  subject  of  the  conveyance,  beyond  all  doubt  or 
ambiguity.  If  no  other  terms  of  description  had  been 
used,  there  would  have  been  no  difficulty  in  locating  the 
grant,  nor  any  doubt  that  the  whole  township  would  have 
passed.  The  subsequent  part  of  the  description,  ^^  being, 
or  to  be,  6  miles  square^^  &c.  is  inconsistent  and  irrecon- 
cileable  with  that  which  preceded  it.  The  one  or  the 
other  must,  therefore,  be  rejected.  We  have  seen  that 
that  must  be  retained  which  is  most  certain  and  most  ma- 
terial ;  and  that  the  number  of  the  township  is,  of  itself, 
a  perfect  description.  If  the  number  of  the  township  be 
rejected,  there  is  no  description  left.  It  is  a  tract  of  land 
in  the  district  of  Erwin  and  county  of  Ontario,  six  miles 
square,  and  containing  23049  acres;  but  in  whatgartof 
the  district  or  county,  there  is  no  means  of  ascertaining. 
The  grant  would,  therefore,  be  void  for  the  want  of  a  suffi- 
cient designation  of  the  subject.  But  suppose  those  terms 
to  be  retained,  and  to  operate  by  way  of  restriction  or 
limitation ;  bow  are  the  six  miles  square  to  be  located  1 
From  which  part  of  the  lot  is  the  excess  to  be  taken  1 
From  the  north,  the  east,  the  west  or  the  sovilh  side  ?  The 
truth  is,  that  no  location  could  be  made  under  the  deed 
upon  that  construction  ;  and  it  would  have  been  void  for 
uncertainty.  Upon  what  principle  did  Phelps  ascertain 
that  the  excess  was  to  be  taken  from  the  east  side  of  town- 
ship 3,  and  the  north  side  of  township  4  ?  Could  he  have 
recovered  those  portions  of  the  townships  from  the  pro- 
prietors, if  they  had  been  in  possession,  in  an  action  of 
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The  deed  is  not  ambiguous,  in  a  legal  sense,  so  as  to  be 
subject  to  explanation  or  elucidation  from  extrinsic  evi- 
dence. 

The  next  inquiry  is,  whether  (he  lessors  of  the  plaintiff 
are  concluded  by  a  practical  location  of  their  deed,  or  an 
acquiescence  in  the  corrected  survey  of  Porter  1  It  will 
be  well  recollected  that  Jlrthwr  Encin  died  in  June^  1791  ; 
that  the  gores  were  not  run  off  by  Porterj  until  the  month 
of  August  in  that  year;  and  that  no  practical  location 
was  made,   as   to    that   township,  by  a   survey  and    divis- 


ALBANV, 
Feb.  18:27. 


certainty.  So,  if  there  be  a  grant  of  the  lands,  or  the  faim  called  ^.^ 
**  which  descended  to  me  from  my  father,"  these  lands  thus  described  by  name 
will  pass,  although  in  point  of  fact  they  descended  from  the  Rtother  ;  but 
when  there  is  a  giant  of  ^*  all  lands  which  descended  to  me  from  my  father," 
no  lands  can  pass  except  such  as  descended  in  that  manner ;  and  the  grant 
will  fail  of  effect,  unless  there  were  some  lands  answering  the  description  of 
lands  descended  from  the  father.  A  court  of  equity  may  correct  the  mistake, 
on  proper  eyjdence  ;  but  in  a  court  oflaw  the  mistake  does  not  admit  of  any 
explanation. 

It  will  also  be  collected  from  the  cases  given  by  Baeorif  in  illustration  of 
the  rule,  **faisa  demonstratio  non  nocet,^^  that  in  descriptions  by  positive  cer- 
tainties, it  is  sufficient  that  the  first  certainty  be  true,  and  subsequent  errors 
will  not  destroy  the  grant ;  but  when  the  grant  is  in  general  terms,  by  a 
reference  to  several  circumstances,  every  circumstance  forms  an  essential 
part  of  the  description,  and  an  error  in  one  of  them  will  be  fatal.  (DotU 
dington't  case,  3  Rep,  32,  b,  Preston's  Shep.  Touch.  246,  247.  The  follow- 
iog  instance  may  illustrate  this  observation : 

Under  a  grant  of  "all  my  lands,  which  were  formerly  the  inheritance  of 
my  grandfather,  and  also  the  inheiit&nce  of  my  father,"  no  lands  will  pass 
except  those  in  which  each  branch  of  the  description  can  be  authenticated  by 
evidence  ;  and  the  grant  would  fail  of  effect,  although  there  were  lands  which 
were  the  inheritance  of  the  grandfather,  unless  they  also  descended  from  the 
father  ;  and  londs  which  descended  from  the  father  would  not  pass  unless 
they  were  formerly  the  inheritance  of  the  grondfalher.  So  when  there  is  a 
grant  of  all  lands  which  were  the  inheritance  of  A.  B.,  and  conveyed  by  C. 
D.,  the  lands  will  not  pass  unless  they  were  conveyed  by  C.  D.,  and  also 
were  the  inheritance  of  A.  B.  Hence  it  seems  an  error,  or  at  least  incon- 
venient, in  the  assignment  of  terms,  to  refer,  as  is  commonly  done,  to 
the  lands  as  being  the  lands  which  were  assigned  by  certain  indentures 
bearing  date,  &c.  and  afterwards  assigned  by  certain  indentures  bearing 
date,  &c.  &c.  &c. ;  sinco  the  description  is  multiplied,  and  an  error  in 
either  branch  of  the  description  would  be  fatal.  But  let  it  be  remem- 
bered, that  when  the  several  deeds  to  which  reference  is  made,  are  for 
the  purpose  of  embracing  lands  under  distributive  descriptions,  so  as  to  com- 
prise lands  described  in  one  deed,  and  lands  described  in  another  deed,  the 
different  lands  may  well  pass ;  and  an  error  in  one  of  the  deads  will  not  af- 
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feci  the  lessors.  There  is  no  evidence  that  he  was  the 
authorized  agent  and  representative  of  any  portion  of  the 
Erwm  family.  He  must  be  considered  therefore,  as 
speaking  and  acting  for  himself  alone.  That  the  lessors 
have  accepted  their  portion  of  the  townships,  as  ascertained 
by  the  division  made  upon  DunhanCs  survey  in  1792,  is 
highly  probable,  though  it  does  not  appear  from  the  case. 
It  does  appear  from  the  testimony  of  Thomas  JiPBumey 
and  Dugald  Cameron^  that  other  members  of  the  family 
have  paid  the  taxes  upon  their  undivided  portions  of  the 
ErtDtn  share  ;  but  even  that  fact  is  not  proved  in  rejplion  to 
the  Mulhollons. 

It  is  not  a  case  in  which  a  giant  will  be  presumed,  for 
the  sake  of  quieting  ancient  poe^sessions.  It  is  the  ordi« 
nary  case,  of  a  legal  title  on  one  side,  and  an  adverse  pos- 
session short  of  twenty  years  on  the  other;  unsupported 
by  any  admission  or  recognition  of  right  derived  from  the 
acts  or  declarations  of  the  lessor  of  the  plaintiff,  or  those 
under  whom  they  claitn.  In  Jackson  v.  Ltinn,  (3  John. 
Cos,  109,)  a  deed  from  the  original  patentees  to  Sir  Peter 
Warren  was  presumed,  under  the  following  circumstan- 
ces: The  patent  was  granted  in  1735;  and  the  tract  im- 
mediately surveyed  and  laid  out  into  lots.  In  1736,  Sir 
Peter  Warren  asserted  his  claim  to  the  whole  tract;  and 
took  possession  of  it,  by  executing  eleven  leases^  for  dif- 
ferent lots,  to  different  persons,  for  lives,  with  a  reserva- 
tion of  rent ;  and  by  putting  the  lessees  into  possession  of 
the  demised  premises.  In  1737  and  1742,  he  paid  the  quit 
rents  on  the  whole  tract,  and  died  in  possession  in  1753, 
by  which  the  descent  was  cast  upon  his  heirs.  In  the 
year  1767,  these  heirs  leased  two  other  lots,  reserving 
rent ;  and  at  the  commencement  of  the  revolutionary  war, 
there  were  about  100  settlers  on  the  land,  all  of  whom  ac- 
knowledged the  title  of  the  heirs.  The  defendant  came 
into  possession  about  35  years  after  the  first  entry  by  Sir 
Peter  Warren ;  and  the  court  remark,  that  it  is  necessa- 
rily to  be  inferred,  from  the  case,  that  he  entered  in  subor- 
dination to  his  claim  ;  as  it  is  stated  that  that  claim  was 
not  disputed,   and  consequently  was  admitted  by  all  the 
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A  grant  of  land  will  never  be  presumed,  unless  the  lapse 
of  time  is  so  great  as  to  create  the  belief  that  it  was  ac- 
tually made;  or  unless  the  facts  and  circumstances  in  the 
case,  show  that  the  party  to  whom  it  is  presumed  to  have 
been  madcj  was  hgally  or  equitably  entitled  to  it.  (1  Cotop. 
102.  BiM.  JV.  P.  74.  3  T.  R,  157,  8,  9.  PhU.  Ev.  i2\y 
etsequ*;  and  129,  note  (a).)  None  of  those  circumstances 
exist  in  this  case. 

If  the  whole  townships  passed  by  the  conveyance  of  Sep* 
tember,  1790,  as  we  hold  they  did,  then  there  certainly 
was  no  legal  obligation  on  the  part  of  the  grantees  to  re-* 
convey  any  part.  Nor  were  they  equitably  bound  to  do  it. 
If  the  township  had  contained  less  than  was  supposed,  they 
would  have  had  no  claim  on  the  grantor  for  the  deficiency. 
The  parties  took  their  chance  as  to  the  size  and  contents 
of  the  townships ;  and  neither  was  legally  or  equitably  re- 
sponsible for  the  result. 

Those  of  the  proprietors  who  have  recognized  the  title  of 
Phelps  to  the  gores,  would  probably  be  concluded  by  such 
recognition.  But  the  lessors  of  the  plaintiff  cannot  be  affect- 
ed by  their  acts. 

The  only  remaining  inquiry  is,  whether  Arthur  Enm 
had  a  legal  interest  in  the  two  townships  to  any  extent, 
which  descended  to  his  heirs.  The  defendant  contends 
that  Ensiuy  Bennety  Thomas  and  Stephens^  to  whom  the 
conveyance  was  made  by  Phelps^  were  trustees  for  the 
12  associates ;  that  they,  therefore,  held  those  townships 
as  joint  tenants^  within  the  exception  in  the  6ih  section  of 
the  act,  **  regulating  descents,''  &c.  (1  R.  L.  54 ;)  and  that, 
upon  the  death  of  Ertm,  the  legal  title  survived  to  his  co^ 
trustees. 

The  trust  is  not  declared  on  the  face  of  the  deed.  It  is 
an  absolute  conveyance,  in  fee,  to  the  four  grantees.  It  is 
necessary,  therefore,  to  resort  to  the  instrument  by  which 
the  trust  is  declared  or  proved,  in  order  to  ascertain  its  na« 
ture  and  extent.  A  trust,  (other  than  a  resulting  trust,) 
roust  be  manifested  or  proved  by  tsriting ;  though  it  may 
be  created  by  parol.    And  the   declaration  of  trust  need 
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As  to  the  1V9  then»  there  could  have  been  no  survivor-  albant, 
ship.  Suppose  the  8  ceituis  que  trust  had  conveyed  all  ^*"  •••^' 
their  interest  to  (he  4  grantees ;  would  not  the  effect  have 
been,  to  have  extinguished  the  outstanding  equity,  and  to  ^^v* 
have  left  then)  seised,  as  they  would  have  been,  if  it  had 
never  been  created  1  that  is,  as  tenants  in  common,  the 
share  of  each  to  descend  to  his  heirs  1 

Without  deeming  it  material  to  determine  whether  the 
statute  applies  to  any  other  than  pvre  trust$f  declared  on  the 
face  of  the  deedy  such  as  trusts  to  executors  to  seU  or  to  trus^ 
tees  to  sell  for  the  benefit  of  creditors^  we  are  clearly  of  opin- 
ion, that  there  was  no  survivorsh'p  as  to  the  iV  which  be- 
longed to  Arthur  Ermn^  and  that  the  legal  title  to  these 
descended  to  his  heirs. 

The  plaintiff  is,  therefore,  entitled  to  recover  {  of  iV  of 
-f^  of  the  premises  in  question,  upon  the  demise  of  the 
children  of  Sarah  JSlulhollon.  She  was  married  in  1777, 
before  the  death  of  her  father;  she  was  covert  until  1809> 
and  her  husband  survived  until  1815*  The  10  years  after 
her  death,  allowed  for  the  children  to  bring  their  actioni 
had  not  expired  when  this  suit  was  commenced.  They 
are  therefore,  not  barred,  within  the  case  of  Jackson  v. 
Johnson^  (5  Cowen^  74.) 

Judgment  for  the  plaintiff  pro  tanto. 
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W»  Mviaeky  for  the  plaintiff  in  error. 

Though  a  tender  on  the  land  would  have  been  sufficient, 
{Co.  Lit.  202,  a;  7  Rep.  370  ;  Co.  IM.  105,  a  ;  Hob.  208 ; 
Rol.  .dfrr.  427;)  a  personal  tender  is  equally  so.  (8  John. 
Rep.  370.  2  Chit^  681.)  A  tender,  after  the  rent  falls  due, 
and  at  any  time  before  impounding,  is  good*  (17  Fin.  Mr. 
592,  Rent.) 

The  landlord  could  not  distrain  for  the  costs  of  the  dis- 
tress warrant  and  affidavit.  The  statute,  {I  R.  L.  435,  s. 
5,)  allows  no  charges  incurred  before  distress  made.  Be- 
side,  as  to  the  warrant,  it  was  unnecessary.  The  land- 
lord might  have  distrained  in  person.  The  statute,  requir- 
ing the  affidavit,  makes  no  provision  that  it  shall  be  paid 
for.  We  were  not  liable  in  any  shape  for  either  of  these 
charges. 

The  objection  on  the  bill  of  exceptions,  is  also  sufficient 
ground  for  reversal.  {Stat.  sess.  38,  ch.  153.  3  CameSy 
128.)  The  tenant,  by  his  default,  making  a  distress  war- 
rant and  affidavit  necessary,  should  be  holden  to  pay  for  it. 

J.  R.  Hedley^  contra. 

If  the  plea  of  a  personal  tender  of  rent,  not  saying  on 
the  land,  be  good,  yet  it  should  aver,  that  the  tenant  was 
always  ready,  and  still  is  ready ;  and  he  should  bring  the 
money  into  court.  {Story's  PI.  422.  Willes,  632.  2  fVih. 
74.) 

The  signature,  "  H.  Abell^^  to  the  jurat  was  sufficient. 
His  office  might  have  been  shown,  by  extrinsic  evidence  ; 
thus  making  out  a  compliance  with  the  statute. 

Mulock  said,  tout  temps  prist  cannot  be  a  necessary  aver- 
ment. The  action  is  not  to  collect  the  debt.  That  is 
not  in  question ;  but  whether  the  distress  was  rightful  or 
wrongful.  The  tender  made  It  wrongful.  (2  Chit.  pi.  633 
and  498.) 

Curioy  per  Savage,  Ch.  J.  1.  As  to  the  demurrer. 
The  defendants,  no  doubt,  have  a  right  to  show  that  the 
plaintiff's  plea  is  defective  in  substance.  The  objection 
taken  by  the  judge  was,  that  the  tender  should  have  been 


ALBANY, 

Feb.  1837. 


OP  THE  STATE  OF  NEW-YORK. 


7S! 


PL  633  and  498,)  show  that,  in  replevin,  no  such  avermenl 
is  necessary,  though  in  covenant  it  is.  And  the  reason  I 
apprehend  to  be,  that  a  tender  takes  away  the  rtght  to  dis- 
train, till  a  subsequent  demand  and  refusal.  But  a  tender 
does  not  take  away  a  right  to  prosecute  on  the  covenant. 
It  only  prevents  the  recovery  of  interest  and  costF.  In 
French  v.  Walsony  (2  fVils.  74,)  no  tender  was  pleaded ; 
but  only  a  readiness  to  pay,  which  the  court  say  is  not  is- 
suable. In  Horn  v.  Lewin^  (1  Salk.  583;  1  Ld.  Raym. 
639,  iS.  C)  it  was  determined  that  a  profert  of  (he  money 
was  not  necessary  in  replevin  ;  and  in  that  case,  the  money 
was  brought  into  court  and  accepted ;  but  all  was  held  su- 
perfluous, because  (he  question  was,  whe(her  the  dis(re88 
was  rightful.     In  my  judgment,  therefore,  the  plea  is  good. 

I  can  see  no  fault  in  the  replication,  in  point  of  form.  It 
protests  the  tender,  which,  as  to  this  cause,  admits  it ;  be- 
cause it  is  not  denied. 

But  other  matter  is  set  up,  which  it  is  supposed  avoids 
the  tender,  to  wit,  that  costs  had  been  'incurred  which 
should  have  been  paid. 

Frotn  the  cas&s  cited,  it  seems  that  a  tender  of  the  rent 
before  an  actual  distress,  renders  the  distress  unlawful,  but 
the  case  of  cos(s  incurred  is  not  attended  to.  It  is  highly 
reasonable  that  costs  should  be  paid,  when  they  have  been 
properly  and  fairly  incurred.  The  rent  was  due  on  the 
\st  of  February.  The  affidavit  was  filed  on  the  14/A,  the 
tender  on  the  16/A,  the  distress  was  on  the  20th.  Before 
the  tender,  a  warrant  had  been  made  to  a  bailifif.  Our 
statute  directs  the  retaining  of  the  charges  in  case  of  sale. 
(1  A.  L.  435.)  A  fair  construction  of  the  act,  I  think, 
must  entitle  the  party  distraining  to  his  lawful  costs  at 
any  time,  after  they  have  been  incurred.  It  seems  to  me, 
therefore,  that  the  replication  is  good,  both  in  form  and 
substance. 

If  I  am  right  in  my  conclusion,  the  judgment  of  the 
court  below,  upon  the  demurrer,  must  be  affirmed. 

8.  The  only  remaining  question,  is  that  arising  on  the 
bill  of  exceptions.     By  the  act  already  referred  to,  no  land- 
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a  judgment  for  1^652,17;  tried  at  the  Ulster  circuit,  Jfyril    ^lbaht, 
\9tk,  1826,  before  Betts,  late  C-  Judge.  ^''^'  *®*^- 

The  declaration  contained  three  counts^  ^"^^^^^^i^lly.  Middle 
alike,  excepi;  that  the  escapes  were  staled  on  ditFerent  days*  ^>ct  Bank 
The  defendant  pleaded,  1.  JNTtl  debet^  with  notice  of  i>J^ 
special  matter ;  2.  In  answer  td  the  first  count,  a  return 
before  suit  brought ;  and  that  the  defendant,  after  that 
escape  and  return,  safely  kept  the  prisoner  in  his  custody, 
until  he  went  out  of  office,  and  then  delivered  him  over 
to  bis  successor.  Replication,  that  the  defendant  did  not 
keep  and  detain  the  prisoner  in  his  custody,  in  manner 
and  form,  &c.  The  3d  and  4:h  pleas  to  the  2d  and  3d 
counts,  and  the  replications,  were  similar.  There  was  aU 
so  a  fifth  plea  to  the  whole  declaration,  alleging  that  the 
judgments,  executions',  commitments  and  escapes,  stated 
in  the  several  counts,  were  one  and  the  same  ;  and  a  re* 
turn  before  suit  brought.  Replication,  that  the  escapes 
were  different,  and  not  one  and  the  same. 

At  the  trial,  the  plaintiffs  proved  that  Lawrence  was 
arrested  upon  the  ca,  sa.  September  13/A,  1825 ;  ihat  he 
was  seen  off  the  limits  5  several  times  prior  to  the  \st  of 
January^  1826  ;  and  had  relumed  before*  that  day.  The 
action  was  commenced  on  the  2d  of  Jdfiuaryy  1826;  on 
which  day,  it  was  admitted,  that  the  defendant,  in  due 
form  of  law,  assigned  the  prisoner  to  his  'successor.  It 
appeared  that  the  prisoner  was  on  the  limits  when  the  ca- 
piat ad  respondendum  in  this  cause  was  delivered  to  the 
coroner. 

The  plaintiffs  offered  to  prove  that  Lawrence  had  given 
bail  for  the  limits,  and  deposited  $800  as  security;  and 
that  this  suit  was  defended  at  his  expense.  The  judge 
rejected  the  evidence;  but  charged  the  jury,  that  as  it 
was  alleged  by  the  defendant,  that  the  prisoner  continued 
in  his  custody  after  volnniary  return,  if  the  plaintiffs  had 
satisfactorily  proved  that  afier  the  escapes  stated  in  the 
Ist  and  2d  counts,  and  the  voluntary  return  of  the  prisoner, 
he  had  again  made  other  escapes,  the  plaintiffs  were  en- 
titled to  a  verdict.  The  jury  found  a  verdict  for  the  plain- 
tifiii  on  each  of  the  issues. 
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5  FFentw.  228,  229,  242 ;  2  Jolm.  Ca$.  208  ;  6  John.  Rep. 
123;  10  id.  561  ;  2  id.  433  ;  Griffiths  v.  Eylcf,  1  B.  ^  P. 
413,  418,  per  Eyre,  Ch.  J. 

CuriOf  per  Woodworth,  J.  It  is  very  clear  that  the 
plaintiBs  are  not  entiiled  to  recover  upon  more  than  one 
count.  There  waa  only  one  judgment  on  which  the  pris- 
oner was  committed. 

The  important  inquiry  is,  whether  all  the  facts  stated  in 
the  plea,  were  material  1  If  they  were,  the  plaintiffs  ought 
to  recover*  But  if  the  defence  was  complete  on  proving 
a  voluntary  return  before  suit  brought,  and  that  the  pris- 
oner was  in  custody  when  the  action  was  commenced,  the 
verdict  ought  to  have  been  for  the  defendant. 

The  decision  of  this  question  will  depend  on  the  inqui- 
ry, whether  the  allegation  that  the  defendant  detained  the 
prisoner  in  custody  upon  the  voluntary  return,  until  he 
was  handed  over  to  the  new  sheriff,  was,  or  was  not  mate- 
rial. If  immaterial,  then  it  was  not  put  in  issue  by  the  rep- 
lication ;  {modo  et  forma  only  putting  in  issue  matter  of  sub- 
stance ;)  and,  consequently,  need  not  be  proved. 

On  the  argument  of  this  cause,  great  reliance  was  placed 
upon  the  cases  of  Griffiths  v.  Eyles,  {I  B.  ^  P.  iXS,)  and 
Chambers  v.  Jones,  ( 1 1  East,  406.)  If  these  cases  were  cor- 
rectly decided,  I  admit  that  the  law,  as  understood  in  Eng- 
land, is  in  favor  of  the  plaintifls. 

With  great  deference  for  the  learned  opinions  of  the 
judges  who  then  presided,  I  cannot  yield  my  assent  to  the 
doctrine  there  advanced ;  believing  it  to  be  repugnant  to 
the  principles  of  the  common  law,  and  the  weight  of  au- 
thority deducihle  from  the  decisions  of  their  learned  pre- 
decessors. Before  I  consider  the  two  cases  referred  to, 
I  will  examine  the  doctrine  as  laid  down  in  other  authori- 
ties. The  2  Bac.  Mr.  529,  tU.  Execution,  lays  down  the 
rule,  that  if  a  prisoner  in  execution  escape,  without  the  as- 
sent of  the  sheriff,  and  he  make  fresh  pursuit,  and  re- 
take him  before  any  action  brought,  it  shall  excuse  the 
sheriff;  and  that  a  voluntary  return  of  the  prisoner,  before 
actioOt  is  equal  to  a  re-taking  on  fresh  pursuit.    The  prop- 


ALBAKT, 
Feb.  18S7. 

BliddleDif. 
.trice  Bank 

▼. 


OF  THE  STATE  OF  NEW-YORK. 


787 


cessary  for  the  plaintiff  to  allege  it  in  his  declaration.     It 
must  be  alleged  in  the  replication.     This  case  is  approved 
in  10  Fin.  MS,  pi  43,  and  I  Lutw.  382,  (3   Keb.  55,  S. 
C*)     Here  there  was  no  averment,  that  after  the  re-taking,  ' 
the  prisoner  was  kept  in  custody  until  suit  brought;  nor 
was  it  suggested  by  the  court  or  counsel.     So  also  in  ffor- 
vey  V.  Reynelj  {fV.'Jan.  144,  Car.  2,)  the  declaration  al- 
leged an  escape  at  J9i.  in  the  county  of  //.     The  defend- 
ant confessed  that  tlie  prisoner  was  committed  in  the  coun- 
ty of  S»y  and  escaped  ;  .hnd  that  the  defendant  made  fresh 
pursuit,   and   retook  him  before  suit,  and  that  he  wns  in 
his  custody ;   and   demanded  judgment.     It   was  resolved 
on  demurrer,  that  although  theplaintiflf  alleged  the  escape 
atD.,  and  the  defendant  confessed  it  at  S.j  \\\  another  coun- 
ty, this  was  good,  without  a  traverse  of  the  escape  at  D. ; 
for  when  a  man  is  at  large,  it  is  an  escape  in  every  county. 
In  Whiimgi  v.  Reynel,  {Cro.  Jac.  657,)  the  plea  was,  that 
the  defendant  hadre-tnken  the  prisoner,  and  yet  hath  him. 
No  objection  was  taken  to  the  plea,  on  the  ground  that  it 
did  not  allege  a  continuance  in  custody  after  recaption. 
There  might  have  been  ten  escapes  and  recaptions  after 
the  first ;    and  yet,   after  the  tenth,  the  prisoner  was  in 
lawful  custody,  uhich  supported  the  averment  in  the  plea. 
In   Chambers  v.  JoneSy  (II  Eastj  408,)  lord   Ellenborought 
after  laying  down  the   proposition  that   the  plea  must  al- 
lege a  continued  detention  to  the   time  of  action,  refers, 
among  others,  to  the  case  of  fVhiting  v.  Reynelj  to  sup- 
port his  doctrine.     I  apprehend  it  does  not.     So  far  from 
it,  the  detention  averred,  is  an  existing  one  when  the  ac- 
tion was  commenced  ;  which  would   be  equally  true,  whe- 
ther one  or  two  escapes  and  returns  had   taken  place  be- 
tween that  time  and   the  recaption  or  return,  on  the  fii^ 
escape  made  by  the  prisoner.     The  plea  neither  affirms 
nor  denies  a   continued  detention ;   and,  manifestly,  be- 
cause, at  that  day,  it  was  not  deemed  material.     The  case 
of  Chambers  v.    Gambicfy  {Com.  Rep.  554,)  was  also  cit- 
ed.    There,  in  debt  for  an  escape,  the  defendant  pleaded, 
that,  before  action  brought,  the  prisoner  returned,  and  was 
in  execution,  for  the  damages  on  the  judgment.     On  de« 
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(faiel ;  that  is  to  say,  whether  he  was  then  a  prisoner ;  not     albant,     , 
that,  at  no  time  sinee  the  recaption,  had  he   ceased  to  be  a     ^^^'  *®'^" 
prisoner.      Viewed   in   this   light,  it  corresponds  with   all  Middle 
the  cases  I  have  referred  to.     The  language  of  Holl^  there-     ^°  ^•"^ 
fore,  80  for  as  it  attempts  to  lay  down  law  not  applicable  to        Dtjo. 
the  point  then  is  issue,  must  be  regarded  as  an  obiter  die* 
twn  ;  and  is  directly  opposed  to  the  case  in  Strange. 

It  is  true,  that  in  some  of  the  books  of  precedents,  the 
form  of  the  plea  is  that  of  a  continued  detention  to  the 
time  of  action.  Such  are  the  pleas  in  5  Wentworthy  228, 
24t,  and  Lit,  Ent.  152.  Indeed,  the  form  of  the  plea  in 
modern  limes,  I  apprehend,  generally  contains  that  allega- 
tion. But,  as  far  as  I  know,  it  has  been  the  sense  of  the 
profession,  that  the  plea  was  supported,  if  the  prisoner 
was  actually  in  custody  when  the  suit  was  commenced, 
provided  the  sheriff  had  not  suffered  a  voluntary  escape  ; 
and  that  the  fact  of  the  prisoner  having  escaped  several 
times  previously,  and  returned,  did  not  invalidate  the  al- 
legation of  having  remained  a  true  prisoner.  If  the  re- 
taking, or  return,  purges  the  escape,  it  as  the  same  as  if 
no  escape  had  taken  place. 

I  have  not  been  able  to  discover  any  adjudged  cases 
previous  to  Griffiths  v.  Eyles^  and  Chambers  v.  JaneSj 
that  support  the  doctiine  contended  for  by  the  plaintiffs, 
or  seem  to  sanction  it,  except  the  case  containing  the  dic- 
tum of  Ld.  Holtj  which  has  been  noticed.  In  Chambers 
V.  Jonesy  it  appears  to  me,  the  court  principally  rely  on 
forms  of  pleas  to  be  found  in  the  book?. 

That  the  law  was  understood  in  England  to  be  as  I 
have  attempted  to  show,  is  very  evident  from  the  case  of 
Banafaus  v.  Walker,  (2  T.  R.  126.)  The  first  count  was 
for  a  voluntary  escape  ;  the  second  for  a  negligent  escape. 
Pleas,  1.  MV  debet:  2.  As  to  the  second  cotmt,  recaption 
on  fresh  pursuit  ;  and  that  the  defendant  had  and  detained 
the  prisoner  in  execution  for  the  damages ;  3.  As  to  the 
second  count,  that  the  prisoner  returned  ;  and  continually 
after  return,  that  the  prisoner  had  been  detained  in  exe- 
cution. Replication,  that  the  defendant  did  not  diligently 
pursue  the  prisoner  in  order  to  retake  him  ;  and  as  to  the 
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tarn,  be  was,  under  the  pleadiDss,  entitled  to  a  verdict,     albant, 
Bui  if  the  doctrine  contended  for  be  correct,  the  plaratiflT    rij!!^^ 
bad  falsified  the  plea  in  a  material  part,  by  showing  that    Middle  di»- 
the  prisoner  had  not  been,  continually,  after  the  return,     trietBank 
detained  in  execution*      Three  escapes  were  proved ;  so       De^o, 
that  without  refereuce  to  the  first  count,  the  plaintiff  made 
oat  a  right  to  recover  on   the  second.     It  cannot  be  ima- 
gined that  at  that  day,  1787,  the  court  of  king's  bench 
considered  the  doctrine  now  advanced,  as  law  ;  and  espe- 
cially, that  if  such  had  been  the  law,  it  should  escape  the 
notice  of  BuUeTf  J.,  who  is  not  only  admitted  to  have  been 
among  the  ablest  lawyers,  but  ranked  among  the  most 
drillful  special  pleaders  of  his  time. 

The  case  of  Griffiths  y.  Eyles,  (1  B.  ^P.  413,)  is  the 
first  case  I  have  met  with  that  seems  to  be  at  variance 
with  the  law,  as  understood  in  Bonafova  v.  Walker* 
When  the  case  in  B.  ^  P.  was  decided,  1799,  BvUer  was 
a  justice  of  the  common  pleas,  having  resigned  his  seat  in 
tbe  king's  bench  ;  but  he  was  not  a  party  to  the  decision 
of  Oriffitht  V.  Eyles,  {^pril  SOth,  1799,)  having  been  ab- 
sent  from  the  tOth  of  ^prUj  to  the  end  of  the  term,  {May 
6fA,)  from  indisposition.  Heathy  J.  was  also  absent ;  so 
that  tbe  law  as  there  laid  down,  was  by  two  judges  only. 
I  make  this  remark,  as  somewhat  impairing  the  weight  of 
that  case,  inasmuch  as  there  is  no  reason  to  believe  that 
judge  BuUer  had  changed  his  opinion  since  the  case  of 
Bonafwu  v.  Walker;  or  that  had  he  been  present,  he 
would  have  concurred  in  the  decision  in  Griffiths  v.  Eyks. 
In  this  last  case,  the  action  was  debt  for  an  escape.  The 
defendant  pleaded  a  negligent  escape  and  voluntary  return, 
since  which  the  prisoner  had  been  safely  kept.  The  re- 
plication admitted  the  escape  and  return ;  but  alleged 
the  prisoner  had  not  been  safely  kept  since  that  time,  hav- 
ing again  escaped,  which  was  a  different  escape  from  that 
alleged  in  the  plea.  The  defendant,  in  his  rejoinder, 
traversed  the  allegation  that  the  prisoner  had  not  been 
safely  kept ;  and  then  pleaded  to  the  latter  part  of  the  re- 
plication, a  negligent  escape,  voluntary,  return,  and  safe 
keeping  since,  in  the  same  manner  as  in  the  plea.     The 
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However  that  may  be  in  England^  where  the  sheriflf  may,    albant, 
or  may  not,   allow  the   rules  of  the  prison ;  and  where    ^^^;J^^* 
these  rules  when  allowed,  are  not  analogous  to  the  limits  Middle    Dis- 
prescribed  by  statute  for  our  prisons ;  it  may  be  observed,     *^  ®"* 
that  here,  the  allowance  of  the  limits  is  imperative  on  the       Doyob 
the  sheriff  upon  giving  security*    Those  limits  are  exten- 
sive ;  so  that  it  cannot  be  presumed  that  the  sheriff  is  able 
to  state  the   number   of  escapes  committed  by  a  prisoner. 
Therefore,   (o  apply  the  principle  here,  and  say  that  the 
sheriff  shall  state  all  the  escapes,  would  be,  in  most  cases, 
the  same  thing  as  to  say  he  should  be  liable  for  the  debt, 
where   several  escapes  had  been  committed,  although,  in 
each  case,  the  prisoner  had  voluntarily  returned.     If  the 
sheriff  had  discovered  that  his  prisoner  had  escaped  ten 
times,  and  returned,  he  would  plead  those  returns,  but  the 
plaintiff  who  proved   the  eleventh   escape,  would  recover ; 
because,  as  to  that,   the  defendant  being  ignorant  that  it 
had  been  made,  had  no  means  of  protecting  himself*    Be- 
sides the  unreasonableness  of  the  doctrine,  and  unsupport- 
ed, as  I  think  it  is,  by  the  weight  of  authority  even  in  the 
EingKsh  courts,  it  is  apparent  that  there  is  no  necessity  to 
adopt  it  for  the  purposes  of  justice. 

If  the  prisoner  is  in  custody  when  the  suit  is  commen- 
ced, that  is  an  answer  to  every  claim  on  the  ground  of  a 
subsequent  escape.  Why  subject  the  sheriff  for  escapes 
which  have  been  previously  committed,  and  are  necessarily 
purged  by  the  fact  that  the  prisoner  is  in  actual  custody 
when  the  suit  is  commenced. 

If  the  plaintiffs  relied  on  a  subsequent  escape,  they 
should  have  new  assigned  ;  for  the  defendant  is  not  bound 
to  do  more  than  give  an  answer  to  the  escape  or  escapes  in 
the  declaration ;  which  is  done  by  excusing  as  many  as 
are  there  alleged.  In  Chambers  v.  JoneSf  Ld.  EUeriborough 
admits  that  a  new  assignment  would  be  necessary,  if  it  be 
not  necessary  to  state  a  detention  down  to  the  period  when 
the  suit  is  commenced.  The  court  of  king's  bench  held 
that  the  new  assignment  was  unnecessary,  deciding  that  it 
was  eseential  to  state  a  detention ;  and  show  that  it  ei- 
ther continued  when  the  action  was  commenced,  or  that 
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require  that,  and  no  more.      It  has  bean  shown  that  so  are     Albany, 
the  pleas  in  all  the  old  cases,  and  in  several  of  those  cited    ^^^  '^^^* 
by  Ld.   EUenborough*      This   court,  in   Currie   4^    fVhii'  nJi^dJ^'oi^ 
ney  v.  Henry^  did  not  understand  that  such  a  plea  implied    trict  Bank 
a  continued  detention  from  the  time   of  voluntary  return,       "Ovfo. 
aa  the  court  of  king's  bench  in   the  last  case  did.    And 
therein  consisted  a  difference   of  opinion  on   a  material 
point. 

In  Tillman  v  Lanringt  (4  John,  47,)  the  court  lay 
down  the  law  in  an  unqualified  manner  :  "  It  is  not  to  be 
denied,  that  fresh  suit  and  recaption  is  a  good  defence 
against  a  negligent  escape ;  and  a  voluntary  return  before 
suit  brought,  will  also  purge  an  escape  of  this  descrip- 
tion." So  also  in  Peters  ^  Oedney  v.  Henrys  (6  John. 
12S,)  the  court  say,  "a  voluntary  return  before  action 
purges  the  escape."  (7  John.  177,  and  10  John.  549, 
563,  S.  P.)  In  the  case  of  Richmond  v.  TaUmadge  and 
9ther9f  (16  John.  307,)  in  error,  this  question  seems  to 
have  been  put  at  rest.  The  chancellor,  in  delivering  the 
opinion  of  the  court,  says,  **  the  case  is  then  reduced  to 
this  point :  whether,  to  an  action  of  escape,  a  plea  of  a 
voluntary  return  by  the  prisoner  within  the  limits  before 
suit  brought,  and  that  plea  certified  by  the  jury  to  be  true 
in  point  of  fact,  be  not  a  valid  defence  1  Under  the  decis-  - 
ions  of  this  court,  there  can  be  no  doubt  of  the  validity  of 
such  a  defence.^' 

It  follows  as  a  necessary  consequence,  if  this  is  a  valid 
defence,  (accompanied  with  the  fact  which  is  always  un- 
derstood as  connected  with  if,  the  prisoner  being  in  custo- 
dy at  the  time  of  suit  brought,)  that  the  plea,  in  this  case, 
was  perfect,  without  averring  a  continued  intermediate  de- 
tention ;  and  although  averred,  it  is  surplusage,  and  imroa- 
teriaL  Taking  an  issue  upon  that  part,  makes  an  imma- 
terial issue,  and  requires  no  proof  by  the  defendant,  to 
sustain  it ;  neither  can  it  avail  the  plaintiff,  to  prove  it  un- 
true. A  subsequent  escape  was  a  distinct  cause  of  action, 
not  connected  with  the  first  escape,  and  no  ground  for 
reviving  after  it  had  been  purged  by  a  voluntary  return. 

On  these  grounds^  without  enquiring  whether  the  de- 
fendant might  not  protect  himself  under  the  notice,  I  am 
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voidy  by  the  destruction  of  the  seals  in  the  manner  proved. 
He  cited  to  this  point,  1  GaU.  Rep.  69 ;  Shep.  Touch.  69  ; 
l>y.  112  ;  11  Rep.  27 ;  Perk.  e.  135,  6 ;  2  Bl.  Com.  308  ; 
6  CotoM,  368. 

M.  T.  Reynolds^  contra,  cited  2  RoU  Mr.  29,  {U)  pi 
5;  Moore^  S5,pl  116;  1  Rol  Rep.  40;  5  Rep.  119,6.; 
Dy.  59;  Cro.  Eliz.  120;  Po/m.  403;  6  East,  309,  311  ; 
4  T.  R.  SS9,  per  BuU.  J.  ;  3  7.  /Z.  151,  153,  noie{c). 

Curia,  per  Sutherland,  J.  The  questions  of  fact 
were  properly  submitted  to  the  jury.  They  have  found 
that  the  defendant  has  not  paid  to  the  plaintiff  the  amount, 
which  by  his  covenant  he  was  bound  to  pay  ;  and  that  the 
seals  were  torn  from  the  agreement,  by  Jackson,  under  the 
mistaken  supposition  that  the  defendant  had  paid  to  him, 
upon  that  agreement,  j(200,  on  the  Ist  of  June,  1808,  when, 
in  truth,  that  payment  was  made  by  the  plaintifT,  and  not 
by  the  defendant ;  and  had  been  credited  by  Jackson  to  tho 
defendant,  by  mistake.  We  assume,  therefore,  that  the 
sum  found  by  the  jury  is  justly  due  to  the  plaintiff,  upon  the 
contract ;  and  the  question  then  is,  whether  his  right  of  ac- 
tion is  gone,  in  consequence  of  the  seals  having  been  torn 
ofl^  under  such  circumstances. 

It  was  a  mutual  agreement,  signed  by  both  parties.  Rees 
covenanted  to  sell  a  farm  to  Overbaugh;  and  Overbaugh 
covenanted  to  pay  him  for  it.  There  was  no  counterpart; 
and  the  agreement  itself,  instead  of  being  retained  by  ei- 
ther party,  was  left  in  the  hands  of  Jackson,  as  he  ex- 
presses it,  for  the  benefit  of  both  parties.  He  did  not 
hold  it,  therefore,  exclusively  as  the  agent  of  the  plaintiff; 
nor  had  he  any  authority  to  receive  the  whok  eonsidera" 
turn  money.  His  right  to  receive  any  portion  of  it  did  not 
result  from  the  fact  of  his  having  the  possession  of  the 
contract ;  for  that  he  received  as  the  agent  of  both  parties, 
for  safe  keeping  only.  But  Rees,  the  plaintiff,  authorized 
him  to  receive  $2500,  and  pass  it  to  his  credit.  That, 
then,  was  the  extent  of  his  authority ;  and  he  had  no  pow- 
er to  cancel  the  contract,  or  to  interfere,  in  any  other  way. 
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alone.     The  plaintiff,  in  such  cases,  must  make  a  profert 
of  the  deed  wider  seal;  and  the  deed  or  profert  produc- 
ed, must  agree  wiib  that  stated  in  the  declaration,  or  the 
plaintiff  must   fail.     A  profert  of  a  deed   without   a  seal, 
will  not  support  the  allegation  of  a  deed  with  a  seal.     But 
be  remarks,  that  it  is  not  universally  true   that  a  deed  is 
destroyed  by  an  alteration,  or  by  tearing  off  the  seal.     In 
Palm.  408,  a  deed  which   had   erasures  in  it,  and  from 
which  the  seal  was  torn,  was  held   good,  it  appearing  that 
the  seal  was  torn  off  by  a  little  boy.     So  in  any  case  where 
the  seal  is  torn  off  by  accident  after  plea  pleaded.     And 
in  these  day?,  he  continues,   I  ihink,  even  if  the  seal  were 
torn  off  before  the  action  brought,  there  would  be  no  diffi- 
culty in  framing  a  declaration  which  would  obviale  eve- 
ry doubt  upon  that  point,  by  stating  the  truth  of  the  case. 
It  was  not  settled  in  England^  that  a  deed  tphich  had  been 
lost  or  dulroyed  by  time   or  accident^  could  be  pleaded,  ac- 
cording to   the  truth  of  the  case,  without  profertj  until  the 
case  of  Read  v.  Brookman^  (3  T.  /2.  151 ;)  and   Gross,  J. 
dissented   from  that  decision.     (Yid.  Soresby   v.    Sparrow^ 
%  Sir.  1186.     WhUfield  v.  Faugset,  1  Ves.  387,  389.     To/- 
ty    V.  JV*e56f/t,  and   Malison  v.  »Atkmsonf    3    T.    R.  158, 
note  (c).) 

Lord  Kenyan,  in  Read  v.  Brookman,  says,  that  which 
was  supposed  to  be  the  old  law,  was  founded  on  a  mistake ; 
and  that  the  law  of  the  country  has,  in  this  respect,  in  mod- 
em times,  been  better  adapted  to  general  convenience. 

If  a  deed  may  be  rendered  available  to  a  party,  notwith- 
standing its  total  destruction,  upon  what  principle  can  he 
be  deprived  of  the  benefit  of  if,  when  it  has  suffered  a 
partial  injury,  either  from  accident,  or  the  act  of  a  stran- 
ger, over  which  he  had  no  control?  Lord  Kenyon,  in  JUas- 
ter  V.  Miller,  (4  T.  R.  329,  30,)  seems  to  admit,  that  an 
alteration  in  a  deed,  by  accident,  would  not  destroy  it. 

In  Henfree  v.  Bromlee,  (6  East,  309,)  lord  Ettenbo- 
rough  expresses  a  decided  opinion  upon  this  point.  The 
question  there  was,  whether  an  award  was  void,  in 
coDiequence  of  an  alteration   made  by  the  umpire  in  the 
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mistake,  or  miaapprehension  of  his  rights,  the  defendant's  albant, 

Pftb     1827 

remedy  must  be  Bought  in  a  different  way."  v^i>^.^^' 

We  are,  therefore,  of  opinion  that  the  motion  for  a  new  Jackson 

trial  be  denied.  j^J,^^ 

New  trial  denied. 


Jackson,    ex  dem.    Williams    and    Washburn,    against 

Miller. 

Ejectment  for  lot  No.  14,  in  Jestufs  little  patent,  War^  porting  to  wn- 
ren county,  tried  at  the  fVarren  circuit,  July  11/A,  1823,  be-  tain  the  pro- 

.        ,__  ^     X     1  ceodings       of 

fore  Walworth,  C.  Judge.  the    commis- 

The  lessors  of  the  plaintiff  claimed  title  to  the  premises  won«"of  for- 

'^  ^  feiturei;     but 

on  several  grounds ;  and,  among  others,  under  an  alleged  not  proTcd  er- 
sale  made  by   the   commissioners  of   forfeitures,  to  the  an-  ^^^j^  jjJJ-* 
cestor  of  fVUliamSy  one  of  the  lessors ;  also  on  the  ground  possession, 
of  a  prior  possession  in  fVashbum^  the  other  lessor,  against  i„^the  clerk's 
whom  the  defendant  had   some  time  before  recovered  the  o^p®  i'\  >s?^» 

^     .  ,  .   ,  and       hsTing 

premises  m  question,  \n  an  action  of  ejectment,  which  was  lain  17  years 

defended  by  fVUliams.  ;|^«^;,i>»,  "?„' 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin-  evidence      to 

^  .1  •  .  show    a    sale 

ion  of  this  court.  bjr    the  com- 

The  facts,  so  far  as  they  are  material  to  the  points  de-  missioners; 

...  i*i  4.. I  nor  will  a  con- 

cided,  are  stated  in  the  opinion  of  the  court.  yeyance      be 

presumed, 

/.  L.  rUk  for  tlie  plainlinr,  cited  1  GreenkaPs  td.  L.  JV.  ^^ere  such  a 

DooK  IS  shown 

F.  139;  1  Phil.  Ev.  123,302,  306,312;  4Dall.4\5;  1  to  be  genuine, 
Cainei  Rep.  89  ;  4  T.  R.  642  ;  Bull  JV.  P.  1 10;  11  John,  q^jji",'***  '^e 
466 ;  3  Mass.  Rep.  399  ;  10  id.  105  ;  13  John.  118;  \  R.  statute,  creat. 
L.  128,  9,  5.  1,  2  ;  1  Shep.  Touch.  256;  id.  253;  3  John.  mfJonerS'''"* 
386  ;  6  id.  265;  4  id.  21 1  ;   10  John.  377;  Cowp.  102.        •"<*    defining 

•^  their  duty,  ap- 

pear   to   have. 
been  complied  with  by  the  purchaser ;  and  the  certificate  state  that  a  conveyance  was  given. 

The  certificate  of  the  commissioners  is  not  evidence  of  title  ;  and  a  conveyance  should 
be  produced,  or  its  absence  accounted  fur,  and  secondary  evidence  g=ven. 

A  prior  possession  is  prima  facie  evidence  of  title  in  an  action  of  ejectment ;  but  where 
a  recovery  by  ejectment  is  had  against  a  prior  possessor,  he  cannot  set  up  his  possession  as 
the  foundation  of  a  recovery  in  a  cross  ejectment,  unless  it  was  of  sufiScient  length  to  be 
evidence  of  title  ;  as  where  it  was  for  2U  years  and  more. 

Where  «4.'«  tenant  from  year  to  year  takes  a  lease  from  B.,  the  act  is  void  ;  and  cannot 
work  an  adverse  possession  against  .4. 

Parol  declarations  are  inadmissible  to  prove  or  disprove  title,  or  a  disclaimer  of  title  to 
lands. 
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commissioner,  made  by  the  county  clerk,  in  pursuance  of 
the  act.  The  fact  of  its  having  been  17  years  in  the  clerk's 
office  can  give  it  no  validity.  The  clerk  would  probably 
have  pennitted  any  other  manuscript  to  have  been  depoeited 
in  his  office  for  safe  keeping. 

But  suppose  we  are  to  consider  this  book  as  the  official 
return  of  the  commissioners,  and  to  have  been  made  with- 
in three  months  after  the  sale.  By  the  act,  one  third  of 
the  purchase  money  was  to  be  paid  down,  and  the  residue 
at  a  future  day,  (1  Grterdeafy  132;)  and  if  the  purchaser 
failed  in  the  final  payment,  he  forfeited  the  first  payment ; 
and  the  commissioner  was  to  re-sell  the  land,  {id.)  The 
fact,  therefore,  that  Gen.  fVilliama^  the  ancestor  of  one  of 
the  lessors,  became  the  purchaser,  (and  made  the  first  pay- 
ment, though  even  that  does  not  appear,)  cannot  complete 
his  title.  He  may,  notwithstanding,  never  have  received 
a  deed.  And  if  such  u  certificate  is  to  be  received  as  evi- 
dence of  title,  a  purchaser  who  paid  one  third,  but  never 
completed  his  purchase,  may,  notwithstanding,  obtain  the 
property.  The  presumption  is,  that  the  commissioner  certi- 
fied all  that  was  true  in  favor  of  the  purchaser,  particularly 
as  he  drew  the  certificate  himself;  and  because,  if  a  con- 
veyance had  been  given,  it  was  his  duty  so  to  certify.  In 
Jackson  v.  Woohey^  (11  John.  456,)  the  court  say,  *^It  is 
correct  here,  to  presume  the  commissioners  did  their  duty." 
Bo  here  the  commissioner  would  have  certified  a  convey* 
ance,  if  one  had  been  given.  It  was  his  duty  to  give  one, 
upon  a  certain  contingency.  Whether  that  ever  happened, 
we  know  not ;  but  the  silence  of  the  certificate  raises  a  pre- 
sumption against  it.  In  Van  Dyck  v.  Van  Beurm^  (I  Ccdnts^ 
89,)  there  were  facts  to  found  a  presumption  upon ;  the 
provision  in  the  will,  that  the  daughters  might  purchase  ; 
the  fact  that  Hyletje^  one  of  the  daughters,  took  possession 
at  an  early  day,  and  that  possession  continued  down  to  the 
time  of  trial.  The  case  of  Gray  v.  Gardner^  (3  Mass.  Rip* 
399,)  merely  proves,  that  after  a  possession  under  an  ad- 
nainistrator's  sale,  the  previous  requisites  as  to  notice,  &c. 
will  be  presumed  to  have  been  regular.  So  in  Coleman  v. 
Jndersont  (10  Mass.  Rep.  105,)  the  same  presumption  was 
allowed  in  support  of  a  collector's  sale,  after  30  years. 
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be  no  reservation  of  rent ;  (he  right  to  sue  for  use  and  oc- 
cupation being  equivalent  to  such  reservation. 

fVashburriy  who  purchased  from  Hallj  became  the  ten- 
ant of  Miller.  He  became  invested  with  the  rights  and 
liabilities  of  Hall.  Four  years  afterwards,  or  27  years 
before  the  trial,  Washburn  took  an  agreement  for  a  lease 
from  Williams.  If  this  be  considered  an  attornment,  it  is 
void,  and  would  authorize  an  action  of  ejectment,  without 
notice  to  quit ;  but  I  apprehend  it  would  not  amount  to 
an  adverse  possession  against  Miller.  In  Jackson  v.  John' 
son^  (5  Cotcen,  74,)  a  person  who  took  possession  un- 
deiL  ao  agreement  to  purchase,  was  considered  a  tenant  ; 
but  it  was  held  that  the  tenancy  was  put  an  end  to  by  a 
subsequent  purchase  from  a  stranger  ;  and  that  after  such 
purchase,  the  possession  of  the  former  tenant  became  ad- 
verse, because  the  act  of  the  tenant  was  an  assertion  of  ti- 
tle in  himself.  The  conduct  of  Washburn^  however,  had 
a  tendency  to  transfer  the  possession  from  Miller^  the  land- 
lord under  whom  he  entered,  to  a  stranger.  This  is  what 
was  intended  to  be  prohibited  by  the  statute  ;  and  such  at- 
tornments are  declared  to  be  void.  (I  R.  L.  443.  1  £•  ^ 
k.  145  ) 

But  suppose  the  agreement  with  WiUiams  was  the  com- 
mencement of  an  adverse  possession  ;  it  had  not  the  ne- 
cessary length  of  time  to  ripen  into  a  right,  before  the  com- 
mencement of  MUler^s  action  of  ejectment,  which  was  in 
January y  1814.  The  first  negotiation  with  Williams  was 
27  years  before  the  trial.  That  was  in  1796;  of  course, 
but  18  years  had  elapsed. 

Adverse  possession  for  less  than  20  years,  will  not  af- 
ford ground  to  presume  a  grant.  It  is  partly  upon  this 
presumption,  that  a  title  by  adverse  possession  rests  for  its 
efficacy.     (1  Ph,  Ev.  126,  and  cases  theiK  cited.) 

Having  come  to  the  conclusion,  that  (he  plaintiflT cannot 
recover  upon  the  strength  of  his  own  title,  it  seems  unne- 
cessary to  examine  that  of  the  defendant ;  but  as  the 
whole  case  has  been  examined,  I  will  merely  state  my 
opinion  upon  it,  without  giving  reasons  at  length.  The  de- 
fendant, being  one  of  the  patentees,  must  still  be  deemed 
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Packard  against  Getman.  Packard 

Oetnuio* 

Trotbr  for  a  box  of  dry  goods  ;  (ricd  at  the  circuit ;  and 
a  verdict  found  for  the  plaintiff  for  $249,71.  What  will 

constitute      a 

L.  Ford,  for  the  defendant,  moved  for  a  new  trial.  gooda'^to  the 

master   of    a 

/.  W.  Cady,  contra.  can*>  boat,  w 

*'  as     to    make 

him  accounta- 

The  facts  are  slated  in  the  opinion  of  the  court ;  which  ^''V'*  trover. 

—      J  1-  1  L  If  it  be    a 

was  delivered  by  sufficient  deli. 

▼ery,    aceord- 

WooDWORTH,  J.  This  is  an  action  of  trover,  to  recov-  '"J^  ^^f^^^{, 
er  (he  value  of  a  box  of  dry  goods,  alleged  to  have  been  ness,  to  leave 
delivered  to  the  defendant  as  master  of  a  canal  boat,  to  be  ^^^  by  ^r 
transported   from  the  city  of  Albany  to    Charlestawtu   in  near  the  boat; 

mj.     f  ,  ^  yet  this  must 

Mcntgcmery  county.  be  accompani- 

Two  questions  arise  :  ^    ^*^.  •?• 

^  press  notice  to 

!•  Has  the  plaintiff  proved  a  delivery  to  the  defendant  ?  the  master. 

2.  If  he  has,  is  there  sufficient  evidence  of  a  conversion  1  ©ruover  may 

It  appeared  that  before  any  goods  were  put  on  board,  be  brought  a^ 

the  plaintiff  requested  the  defendant  to  receive  a  quantity  er,forthe^non- 

of  merchandize ;    that  he  consented,  and  on  the  20th  of  <Jelivery      of 

goods  ;  but  in 

^ovembtr^  1824,  gave  a  receipt  for  S0«.  in  full,  for  trans-  the  latter  ac- 
porting  the  plaintiff's  goods,  described  as  four  boxes  of  dry  |^on  mM^bil 
goods,   and  other  articles.    The  bill  of  lading,  dated  JVo-  proved, 
vernier  24(A,  in  the  hand  writing  of  the  plaintiff,  and  sub- 
scribed by  the  defendant,   states  four  boxes  of  dry  goods. 
On  the  evening  of  the  20th  of  Jfovembery  the  plaintiff  came 
on  board  ;  the  defendant  enquired  what  dry  goods  he  had, 
and  he  replied  four   boxes.     He  then  made  out  the  bill  of 
jading,  and  delivered  it  to  the  defendant.     It  also  appear- 
ed that  no  more  than  four  boxes  of  dry  goods  were  actual- 
ly received  on  board  ;  and  after  being  so  received,  on  the 
evening  of  the  20th  of  JVbvemfrer,  the  plaintiff  came  and 
enquired  for  his  goods.     He  was  informed  of  their  recep- 
tion, went  into  the  room  where  they  were,  and  returned, 
saying  it  was  all  right.     The  defendant  delivered  the  four 
Vol.  VI.  96 
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verted  it.     All  the  facts  in   the  case  negative  that  pre- 
sumption.    I    am  therefore  of  opinion,   on  the  first  point, 
that  the  plaintiff  has   not  proved  sufficient  to  make  a  de- 
livery of  the  goods  ;  and  that  on  this  ground  the  verdict  s 
against  evidence. 

As  to  the  second  question,  if  it  be  conceded,  that  the 
delivery,  such  as  it  was,  made  the  defendant  answerable, 
it  IS  necessary  to  prove  a  conversion.  The  plaintiff  might 
have  brought  a  special  action  on  the  case,  against  the  car- 
rier ;  and  have  avoided  this  question.  He  has  brought 
trover,  which  will  also  lie ;  but  then  he  is  bound  to  show 
that  the  defendant  converted  the  goods.  A  demand  and 
refusal,  is  prima  facie  evidence  of  a  conversion ;  but  the 
defendant  may  give  evidence  to  negative  the  presumption. 
{Lockwood  V.  Bull,  1  Cowen,  330.)  I  think  it  is  plain 
the  defendant  never  had  actual  possession  of  the  goods. 
His  witnesses  swear  that  all  the  goods  on  board  were  de- 
livered ;  and  it  is  fairly  to  be  inferred,  he  had  no  knowledge 
of  any  more  than  four  boxes.  There  is  nothing  on  which 
to  found  a  presumption  that  he  clandestinely  secreted,  or  in 
any  way  disposed  of  the  fifth  box.  On  the  contrary,  if 
lost  to  the  plaintiff,  it  was  without  the  defendant's  knowl- 
edge or  interference.  On  these  facts,  it  ought  to  have 
been  submitted  to  the  jury,  whether  they  were  satisfied  that 
the  defendant  had  converted  to  his  own  use,  the  goods  in 
question.  The  verdict  must  be  set  aside  ;  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 


ALBANY, 
Feb.  18t7. 
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J.  A*  Spencer^  contra,  cited  IS  Eaat^  Sll  ;  SJohn,  2S; 
SEoit,  114.     16  John.  186  ;  1  Str.  683 ;  1  Str.  544. 

CuHa  per  Savage,  Ch.  J.  On  the  hearing  before  the 
sessions,  it  was  decided  that  the  order  of  the  justices 
was  prima  facie  evidence  of  the  facts  it  contained  ;  and 
that  it  was  incumbent  on  the  appellants  to  impeach  it. 

The  practice  was  so  settled  in  cases  of  bastardy,  in  Sweet 
Y.  Overseers  of  Clinton^  (3  John*  26,)  decided  in  Febru- 
ary  term,  1808.  The  legislature,  in  1810,  {sess.  33,  ch. 
109,  8.  4,)  enacted,  that  in  appeals,  as  well  under  the  act 
concerning  bastards,  as  under  that  relating  to  the  settle- 
ment of  the  poor,  the  court  of  sessions  should  begin  de  no^ 
90  ;  and  the  respondents  were  required  to  substantiate  the 
order,  before  the  appellant  should  be  called  on  to  impeach 
it.  In  the  revision  of  1813,  the  same  provision  is  found 
in  the  act  concerning  bastards,  (1  JR.  L.  310;)  but  nothing 
is  said  as  to  proceedings  under  the  act  concerning  the 
poor.  By  the  act  repealing  the  acts  previous  to  the  revis- 
ed laws,  all  acts  and  parts  of  acts,  which  come  within  the 
purview  or  operation  of  any  of  the  acts  called  the  revis- 
ed acts,  are  repealed.  (2  R.  L.  556.)  No  provision  on 
this  subject,  is  found  among  the  revised  acts  ;  and  as  the 
statute  of  1810  is  not  repealed  by  its  title,  but  only  so 
much  as  comes  within  the  purview  and  operation  of  the  re- 
vised acts,  it  remains  in  force.  Perhaps  the  legislature 
thought  the  full  re-enactment  of  that  statute  unnecessary. 
The  decision  in  Svoeet  v.  Clinton^  related  to  a  case  of  bas- 
tardy. It  may  have  been  thought,  that  regulating  the  prac- 
tice in  that  case,  was  a  sufficient  expression  of  the  legisla- 
tive will,  on  the  subject  of  appeals  from  orders  of  removal ; 
and  as  there  is  a  close  analogy  in  the  proceedings  in  both 
cases,  it  would  be  incongruous  to  establish  a  different  prac* 
tice  for  them.  This  was  so  considered  in  the  case  of  Knox 
^  Bemy  decided  last  term.  The  judges  of  the  sessions, 
therefore,  erred  in  considering  the  order  as  conclusive,  until 
impeached. 

On  the  main  question,  I  think  the  court  below  was  right. 
In  3  funi'f  Jusiieej  375  to  380,  II th  ed.  the  doctrine  of 
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pose  it  to  be  wrong  unless  it  appeared  so.  {Burr.  Sett,  albant, 
Cas.  15S.)  In  the  case  ofDunsford  ^  fVillsborough  Green,  ^^^'  *®^^ 
{Foley^s  Poor  Laws,  249,)  It  was  held,  that  sending  a  otaego 
woman  away  from  her  husband,  was  no  divorce ;  for  the  .▼• 
husband,  having  no  selliement,  might  come  to  his  wife,  as 
well  at  one  place  as  another.  Blackstone  understands  the 
rule  to  be,  that  the  wife's  settlement  is  suspended  during 
coverture,  if  the  husband  remains  in  England;  and  is 
able  to  maintain  her  ;  but  in  his  absence,  or  after  his  death, 
or  (perhaps)  during  his  inability,  she  may  be  removed  to 
her  old  settlement.  (I  BU  Com.  363.)  In  a  later  case, 
The  £Gng  v.  Elihaniy  (5  East,  113,)  the  wife  was  removed 
to  her  former  settlement,  with  the  consent  of  the  husband 
and  wife.  In  the  case  of  Sherburne  v.  JVort^tcA,  (16  John. 
186,)  the  general  doctrine  is  recognized.  Mr.  Justice 
Platty  who  gave  the  opinion  of  the  court,  says  the  fact  of 
the  husband's  inability  was  not  proved ;  (the  contrary  was 
proved  in  that  case ;)  but  if  it  had  been,  it  would  be  with 
great  reluctance  he  would  consent  that  a  wife  should  be  re- 
moved from  her  husband,  merely  because  he  was  unable  to 
maintain  her.  Tliis  was  the  individual  opinion  of  that 
learned  judge ;  but  not  the  opinion  of  the  court;  as  that 
question  was  not  raised.  Opposed  to  this,  stands  the 
opinion  of  the  chief  justice  of  the  supreme  court  of  ConneC" 
ticuty  in  Jfewlown  v.  Stratford,  (3  Con.  Rep.  JV.  S.  602.) 
The  correct  principle,  he  says,  is,  "  that  the  wife's  maiden 
settlement  remains,  having  never  been  determined  ;  but  on- 
ly, as  it  were,  suspended  during  the  time  that  she  contin- 
ued under  the  power  and  protection  of  the  husband;  and 
was  maintained  and  supported  by  him."  Until  a  new  set- 
tlement is  acquired,  he  says,  there  is  not  even  a  temporary 
suspension  of  this  right,  nor  of  the  enjoyment  of  it ;  if  the 
necessities  of  the  feme  covert  imperiously  require  it.  The 
separation  of  husband  and  wife,  upon  this  principle,  he  adds, 
will  always  be  voluntary  ;  or  arising  from  the  coercion  of 
his  utter  inability  to  support  her. 

I  hope  I  duly  appreciate  rights  of  marriage  to  the  indi- 
viduals concerned,  and  to  society.  But  I  can  see  nei- 
ther reason,   propriety,  or   humanity,  in  compelling   one 
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ABSCONDING  AND  ABSENT  DEBT- 
ORS. 

See  Debtors,  Abscondino   and   Absent. 

ABSTRACT  OP  TITLE. 

Form  of,  and  remarks  upon.  FuUer  v.  Hub^ 
bwrdf  note  (6,)  18  to  28. 

ACTION. 

An  order  was  directed  by  a  merchant  at 
Boston  to  merchants  at  Leghomf  for  5 
cases  of  Leghorn  hats,  without  any  direc- 
tions as  to  the  manner  of  packing  or  secur- 
ing them.  The  Leghorn  merchants,  in 
executing  this  order,  shipped  the  hats  for 
BoMton  in  a  vessel  which  they  knew  was 
to  touch  at  Palermo  for  a  cargo  of  oranges 
and  lemons ;  and  yet  neglected  to  secure 
the  hats  in  the  usual  and  customary  man- 
ner ;  by  reason  whereof,  they  being  placed 
in  the  hold  on  the  boxes  of  fruit,  were 
much  injured,  and  sold  at  auction  for  less 
than  the  invoice  price  ;  held,  that  the  Leg- 
horn merchants,  having  undertaken  to  exe- 
cute the  order,  were  bound  to  do  so  in  the 
customary  manner ;  and  not  having  done 
80,  by  reason  whereof  the  purchaser  sus- 
tained an  injury,  they  were  liable  to  him 
in  an  action  for  the  damage.  Diekey  t. 
Granf,  SIO 

Vol.  VI.  97 


VUe  AoRBBMBNT,  8.  Cahals.  8,  4,  5. 
Election  or  Actions.  Escapb,  8. 
Overseers  or  the  Poor. 

ACTION  OF  ASSUMPSIT. 

1 .  An  action  lies  for  a  false  affirmation  as  to 
the  credit  of  a  third  person,  by  which  the 
plaintiff  is  induced  to  sell  him  goods,  and 
IS  thereby  injured  ;  but  not  on  the  ground 
of  a  parol  promise  to  endorse  for  the  third 
person,  by  which  the  plaintiff  is  led  to  the 
sale ;  though  the  defendant  know  that  sueh 
third  person  is  insolvent  at  the  time.  OmU 
Imgher  ▼.  Brunei,  846 

2.  To  warrant  an  action  for  a  deceitAil  rep- 
resentation, it  must  assert  a  fact  or  facts 
as  existing  in  the  present  tense.  A  prom* 
ise  to  pay,  thougn  accompanied,  at  the 
time,  with  an  intention  not  to  perform,  is 
not  such  a  representation  as  can  be  made 
the  ground  of  an  action  at  law.  The  par- 
ty Mould  sue  upon  the  promise ;  rimI  if 
this  be  void,  he  has  no  renoedy.  M. 

3.  In  assumpsit  on  a  promise  to  endorse  the 
note  of  another,  the  declaration  should 
aver  that  a  note  was  drawn  and  tendered 
for  endorsement.  i^» 

4.  A  sale  of  roods  to  Ji.,  on  the  request  of 
B.,  is  a  good  consideration  for  B.*«  promise 
to  pay  for  them.  But  the  promise  being 
coUkteral,  riiould  be  in  writing;  other- 
wise, his  toM  by  the  sutots  of  ftauds.  ieL 
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execatora,  &c  or  assigns.  The  parties 
agreed  that  FT.,  his  executors,  &c.  or 
assigns,  at  his  and  their  proper  costs  and 
charges,  during  the  term,  might  take  down 
the  dwelling-house,  and  erect  such  other 
buildings,  as  he,  his  executors,  &c.  or  as- 
signs, might  think  proper ;  and  that  all 
such  buildings  and  improvements,  as  should 
be  so  erected  and  made,  and  remaining  on 
the  demised  lot  at  the  end  of  the  term, 
should  be  valued  ;  (in  a  manner  specified  ;) 
and  j9.  should  pay  W.^  his  executors,  &c. 
or  assigns,  the  amount  of  the  valuation, 
not  exceeding  1 1,500. 
Htld^  that  this  was  neither  a  building  nor 
repairing  lease ;  that  the  covenant  to  pay 
extended  to  a  new  building,  to  be  erected  at 
the  option  of  the  tenant ;  but  that  though 
the  old  house  was  not  torn  down,  and  a  new 
one  erected ;  yet  the  lessor  was  liable  to  pay 
for  such  additions  to,  and  alterations  of  the 
old  house,  as  amounted  to  improvements  ; 
not,  however,  for  ordinary  repairs  ;  such  as 
new  roofing  the  old  house,  or  re-building  the 
chimney.     Lamtiii  v.  Andtraon,  302 

4.  The  term  being  passed  by  mesne  assign- 
ments to  L.,  though  the  improvements  were 
not  made  by  him  ;  but  mainly  by  the  les- 
see, before  assignment ;  in  an  action  by  the 
executors  of  L.  on  the  covenant  to  pay  for 
the  improvements;  held^  that  this  covenant 
ran  with  the  term,  which,  having  passed  to 
L.,  by  assignment,  before  the  covenant  was 
broken,  carried  the  covenant  to  L.,  who,  or 
whose  executors,  might  maintain  an  action 
upon  it,  in  his  or  their  own  names.         id, 

5.  Whether  a  declaration  on  a  deed,  with 
profert  and  oyer,  can  be  supported  by 
showing  a  deed  lost  after  declaration  filed, 
and  not  produced  at  the  trial  7  ^uere, 
Jansen  v.  Bail,  628 

6.  The  lost  deed  may  be  received  in  evidence 
at  the  trial ;  and,  if  there  be  no  surprise, 
and  the  execution  of  the  deed  is  not  con> 
tested,  the  plaintiiT  may  afterwards  amend 
his  declaration,  so  as  to  make  it  conform  to 
the  case.  id, 

7.  An  instrument,  purporting  to  be  an  as- 
signment of  a  judgment,  when,  in  truth, 
there  is  no  judgment,  and  by  which  instru- 
ment, the  party  covenants  that  the  judg- 
ment, as  described,  is  due  and  unpaid,  will 
subject  him  to  an  action  for  a  breach  of 
covenant.  id, 

8.  The  fact  that  there  was  no  such  judgment, 
if  it  be  described  os  one  in  the  supreme 
court,  may  be  shown  by  a  witness  who  has 
examined  the  dockets  and  transcripts  of 
dockets  in  any  one  of  the  clerk's  ofSces  of 


that  court,  and  failed  to  find  the  docket  of 
the  judgment  described.  id, 

9.  The  measure  of  damages  in  an  action  on 
such  a  covenant,  is  the  value  of  the  pro- 
perty owned  by  the  judgment  debtor,  and 
which  might  have  been  taken  in  execution 
intermediate  the  time  of  assignment  and 
the  commencement  of  the  suit,  with  inte- 
rest from  the  time  when  the  money  might 
have  been  raised  by  a  sale.  id. 

10.  The  supreme  court,  on  a  motion  for  a 
new  trial,  will  look  into  the  CTidence,  and 
see  whether,  according  to  this  rule,  the 
damages  are  too  high  ;  and,  if  so,  they  will 
front  a  new  trial,  unless,  within  a  time  to 
be  fixed  by  them,  the  plaintifif  remit  so  much 
as  shall  reduce  them  to  the  true  sum*      id, 

11.  Where  the  seals  of  an  agreement  were 
torn  off  by  one  with  whom  it  had  been  left 
for  safe  keeping  by  both  parties ;  htld,  that 
this  did  not  destroy  the  deed ;  but  an  ac- 
tion of  covenant  would  still  lie  upon  it. 
Reei  v.  Overbaugk,  746 

18.  A  stranger  tearing  off  the  seal,  will  not 
vitiate  a  deed.  id. 

See  Action  of  Assumpsit,  11.  Warranty. 

ACTION  OP  DEBT. 

1.  Debt  lies  on  a  judgment  against  two  joint 
debtors,  though  one  was  not  arrested ;  and 
did  not  appear  in  the  original  action. 
Townsend  v.  Carman,  695 

9.  In  debt  on  such  a  judgment,  it  is  sufiicient, 
in  answer  lo  a  plea  of  the  one  who  was 
not  taken  in  the  original  action,  that  the 
debt  for  which  that  action  was  brought, 
was  the  sole  debt  of  the  other  defendant, 
to  prove  the  sole  admission  of  the  former, 
that  the  debt  was  joint.  id, 

3.  As  to  the  one  who  was  taken,  eemb,  the 
record  is  conclusive  that  the  debt  was 
joint.  id. 

4,  Whether  it  is  conclusive  against  both? 
QMere,  id. 

See  Surrooati,  1,  9,  3,  4.    Turhpikb 
Company,  1,  9. 

ACTION  OF  DETINUE. 

See  Partners  and  Partnbribip,  S. 

ACTION  OF  FAL8E  IMPRISONMENT. 

See  Process,  9* 

ACTION  AGAINST  HB^tS. 

].  In  an  action  against  heirs,  if  they  will  show 
nothing  by  descent,  or  insolSciMt  sasets  by 
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ACTION  REAL. 

1.  The  rapreme  court  are  governed  by  the 
nme  ralei  in  relieving  against  defaults  in 
real,  as  in  personal  actions.  Burlek  v. 
Hmig,  398 

S.  And  de&ult  for  not  pleading,  will,  at  the 
same  term  when  taken,  the  counsel  who 
took  it  being  present  in  court,  be  opened 
of  course.  id, 

ACTION  OF  TRESPASS. 

1.  One,  of  two  defendants,  sued  jointly  for 
the  same  trespass,  though  he  suffer  judg- 
ment to  pass  against  him  by  default,  cannot 
be  a  witness  for  his  co-defendant.  Other- 
wise, if  he  plead,  and  there  be  no  evidence 
against  him.     Boknn  v.  Taylor,  313 

S.  In  trespass  against  several  persons  jointly, 
for  the  same  act,  the  damages  must  be 
jointly  assessed,  though  they  sever  in 
pleading;  or  one  suffer  judgment  by  de* 
fault,  and  the  trial  proceed  upon  a  venire 
tarn  quam.  id. 

3.  In  trespass  quart  domum  fref^it,  held,  that 
the  defendants  might  show,  in  mitigation 
of  damages,  their  motives  and  inducements 
to  enter  the  house  ;  as  that  it  was  to  search 
for  furniture  which  they  had  been  informed 
was  missing. 

8e$   Canals,   3,   4,    5.    Election  of  Ac- 
tions.   EviDCNCc,  27. 

ADVERSE  POSSESSION. 

1.  Where  a  large  tract  of  land  is  divided  in- 
to lots,  the  possession  of  one  lot  adversely 
will  not  create  a  constructive  adverse  pos- 
session of  other  parts  of  the  tract.  Jaek- 
imi  T.  Richards,  6 1 7 

8,  Whether  a  possession  with  claim  of  title, 
under  a  parol  gift  of  land  from  the  owner, 
is  such  an  adverse  possession  as  will  bar 
an  ejectment  ?  Qvere.  Jackson  v.  IVkiU 
heek,  633 

3.  A  lease  of  a  small  tract  of  land,  e.  g.  63 
acres,  and  actual  possession  by  the  lessee, 
of  a  part,  with  a  claim  of  title  to  the  whole, 
constitutes  an  adverse  possession  of  the 
whole.     Jackson  v.  Vermilyea,  677 

4.  And  while  it  is  so  possessed,  a  convey- 
ance, by  any  one  except  the  adverse  pos- 
sessor, to  another,  of  a  part  of  the  land  so 
possessed,  though  it  also  include  an  adjoin- 
ing parcel  not  so  possessed,  and  the  grantee 
enter  upon  the  latter  parcel,  cl  timing  to  the 
whole  extent  of  his  conveyance,  will  not 
Qonstitttte  the  grantee,  a  constructrve,  or 
actual  possessor,  bejrond  the  pareel  on 
which  he  enters.  id. 


5.  If  one  have  oonstractire  possession  by  col- 
or of  title,  and  occupying  a  part ;  another 
cannot  acquire  a  constructive  possession  to 
the  same  extent,  in  the  same  manner  ;  hut 
though  the  latter  enter  on  part,  with  color 
of  title  to  the  whole,  and  claim  the  whole, 
his  possession  will  be  confined  in  extent,  to 
the  part  which  he  actually  occupies.      id. 

See  Landlord    and   Tenant,  14.    Ten- 
ants in  Commun,  3. 

AFFIDAVIT. 

The  affidavits  of  jurors  cannot  be  received  to 
show  a  mistake  in  making  up  their  yerdict, 
unless  the  mistake  is  produced  by  circum- 
stances passing  at  the  trial  which  are 
equivalent  to  a  misdirection  of  the  judge. 
Ex  parte  CaykendoU,  53 

See  Certiorari.  6.  Commission  to  Ex- 
amine Witnesses,  6.  Ejectment,  4. 
Inquest  bt  Default.  Judgment  as 
IN  CASE  OF  Nonsuit,  I.  Mandamus,  I. 
Motions.  Practice  or  the  Circuit 
Court.    Venue,  1,  2,  3,  5.    View. 

AGREEMENT. 

1.  Where,  on  a  contract  to  pay  for,  and  re- 
ceive  a  conveyance  of  land,  the  money  has 
been  paid,  though  a  conveyance  has  not 
been  given,  the  vendee  cannot  rescind  the 
contract,  and  sue  for  the  purchase  money 
and  interest ;  but  must  bring  his  action  on 
the  contract,  as  one  still  subsisting.  Fuller 
V.  Hubbard,  1 3 

9.  Where  one  agrees  to  convey  land,  on  the 
payment  of  money,  the  vendee  must  not 
only  tender  or  pay  the  money ;  but  he  must 
demand  a  conveyance  ;  and  after  waiting 
a  reasonable  time  for  it  to  be  made  out, 
must  present  himself  to  receive  it.  id, 

3.  Where  the  agreement  is  to  convey  land  in 
fee  simple,  a  judgment  against  the  vendor, 
will  not,  at  law,  authorize  the  vendee  to 
rescind  the  contract.  A  conveyance  with- 
out covenants  would  satisfy  such  an  agree- 
ment, id, 

4.  The  practice  of  English  conveyancers  ia 
executing  a  contract  to  convey  land. 

id.  18,  note  (5> 

4.  H.  and  others,  became  sureties  for  B ,  a 
deputy  sheriff,  to  .^.,  the  sheriff;  and  then 
•/}.  promised  H.,  that  if  he  would  become 
surety  for  him,  •/}.,  as  sheriff,  he  would  in- 
demnify//, against  his^suretyship  forB,  H. 
accordingly  biscame  surety  for  Ji.  ,A.  was 
afterwards  sued  for  B,U  wrongfully  taking 
the  goods  of  one,  on  ^fi'fa.  against  anoth- 
er; and  tf.,  and  his  co-sureties  for  B,,  with 
jf.'t  knowledge,  defended  the  suit,  brought 
r  writ  of  error,  and  rerened  one  judgment 
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eonlract ;  he  haying  an  interest  in  them, 
and  a  right  to  detain  and  sell  them  pursu- 
ant to  the  contract.  id, 

17.  Held,  also,  that  the  contract  was  not  us- 
urious, id. 

See  Action  of  Assumpsit.  Action  of  Cov- 
enant. Action  for  money  had  and 
EBCBiTCD,  1,  2,  3, 4,  5,  9.    Maintenance. 

AMENDMENT. 

1.  Leave  to  amend  a  declaration  in  eject- 
ment, by  adding  a  new  demise,  will  nut  be 
given  on  a  mere  notice  of  motion,  without 
any  cause  shown  by  alTidavit.  Jackson  v. 
SmUh,  39 

S.  Where,  on  a  judgment  by  default,  on  a 
declaration  upon  a  prom  ssory  note,  with 
the  money  counts,  the  plaintiff  had  caused 
the  damages  to  be  assessed  by  the  clerk, 
and  taken  final  judgment,  without  entering 
a  nolle  prosequi  as  to  the  money  counts  ; 
on  a  motion  to  set  nside  the  judgment  and 
subsequent  proceedings,  he  was  allowed  to 
amend,  on  payment  of  costs,  by  then  en- 
tering a  nolle  prosequi ;  and  the  motion  to 
set  aside  the  judgment  was  denied.  Seeber 
V.  Yates,  40 

3.  Execution  amended  as  to  the  return  day. 
Vandusen  v.  Brotrer,  50 

4.  The  plaintiff,  by  mistake,  proceeded 
against  heirs  and  devisees,  as  joint  debtors, 
within  1  A.  L.52I, «.  13  ;  the  process  being 
served  on  some  of  the  defendants  ;  against 
whom  the  plaintiff  declared.  The  defend- 
ants served  with  process,  demurred  ;  upon 
which  the  parties  agreed  that  judgment 
should  be  entered  against  the  plaintiff  on 
demurrer,  with  leave  to  amend  on  payment 
of  costs,  as  if  the  cause  had  been  argued 
and  decided  for  the  defendants  on  the  de- 
murrer ;  held,  that  the  plaintiff  might  then 
bring  in  the  other  defendants  on  simul  cum 
process;  and  declare  and  proceed  agamst 
the  whole.     Thomas  v.  Van  ^ess,         688 

5.  Declaration  in  ejectment  amended  by  alter- 
ing the  time  of  demise  ;  though  the  cause 
had  been  twice  noticed  for  trial ;  and  an 
objection  taken  on  the  trial,  that  the  time 
was  laid  too  early  ;  and  a  bill  of  exceptions 
signed  on  this  poiut.  Jackson  v.  TutUe,  590 

6.  Amendment  granted  on  paying  the  costs 
of  the  motion.  id, 

7.  Plea  amended  after  replication,  demurrer, 
joinder  in  demurrer,  judgment  in  supreme 
court  for  defendant,  on  the  ground  that 
the  replication  was  bad  and  plea  good ; 
writ  of  error  to  the  court  of  errors  and  rever- 


sal, because  plea  was  bad.  But  this  was 
on  paying  the  costs  of  both  courts.  Utica 
Ins.  Co,  v.  Scottf  606 

8'  The  supreme  court  considered  the  case 
the  same  as  if  the  plea  bad  been  overruled 
in  that  court  on  the  demurrer.  id, 

9.  That  court  will  allow  a  plea,  holden  bad 
on  demurrer  to  the  replication,  to  be 
amended,  though  the  plea  set  up  an  un* 
conscionable  defence.  id, 

10.  But  they  will  not  allow  a  new  plea  to  be 
added,  setting  up  a  new  defence  which  is 
unconscionable.  id. 

See  Attachment,  2.  Case,  1.  Frror. 
Pleas  and  Pleading,  24,  25,  26,  38,  29. 
Practice,  3.     REf levin,  2,  5,  6. 

APPEAL. 

See  Appeal  from  a  Justice's  Court. 
Appeal  to  the  General  Sessions. 

APPEAL  BOND. 

See  Appeal   from  a  Justice's  Court,  9, 

3,  6,  10,  16. 

APPEAL   TO   THE    GENERAL   SES- 
SIONS. 

On  appeal  to  the  sessions,  from  an  order  of 
removal  of  a  pauper,  the  order  is  no  evi- 
dence of  the  facts  it  contains ;  but  the  re- 
spondents are  bound  to  begin  de  novo  ;  and 
make  out  their  case  independent  of  the  or* 
der.     Otsego  v.  Smttf^/ield,  760 

APPEAL     FROM    A    JUSTICE'S 
COURT. 

1 .  An  appeal  lies  from  the  judgment  of  a 
justice  m  favor  of  the  plaintiff,  where  an 
issue  is  joined  ;  though  the  defendant  do 
not  appear,  and  take  no  part  in  the  trial. 
Ex  parti  Stafford,  44 

2.  An  appeal  bond  executed  in  blank,  and 
delivered  to  an  agent,  to  fill  up  and  make 
perfect,  cannot  be  altered  by  him,  after  he 
has  filled  the  blanks,  and  delivered  the  bond 
to  the  justice.     Ex  parte  Decker,  59 

3.  Whether  a  parol  power  to  fill  the  blanks 
and  perfect  the  bond,  was  valid  7  Q,uert,  id, 

4.  To  warrant  an  appeal  from  a  justice's 
court,  the  ousts  must  be  actually  paid. 
Ex  parte  La  Forge,  61 

6.  It  is  not  in  the  power  of  the  justice  to 
waive  the  payment,  by  charging  them  in 
account  against  the  party.  id. 
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3.  The  sheriff  is  liable  to  an  attachment  for 
oot  returning  process  pursuant  to  a  rtile  ; 
though  it  never  came  to  his  own  hands  ; 
but  only  to  the  hands  of  his  deputy.        id, 

4.  An  attachment  for  not  performing  an 
award  on  the  submission  bein^  made  a  rule 
of  court,  cannot  go  till  ihc  rule  be  served 
and  performance  demanded.  Ex  parte  Wal- 
lit,  581 

Vidi  Attorn BT,  8.     Error,  writ  op,   I. 

ATTORNEY. 

1.  An  attorney  may  discontinue  a  suit,  in  vir- 
tue of  his  general  power  as  attorney  on  rec- 
ord. OaiUard  v.  Smart,  385 

J.  The  attorney  for  the  plaintiffs  told  the  at- 
neyfor  the  defendant,  that  the  cause  was 
discontinued ;  and  being  requested  by  the 
latter  to  enter  a  rule  to  discontinue,  said 
this  was  not  necessary  ;  and  inconsequence, 
the  defendant,  with  the  consent  of  his  spe- 
cial jbail,  went  to  Europe  ;  whereupon,  no 
rule  being  entered,  the  plaintiffs  afterwards 
proceeded  with  the  cause.  On  motion, 
the  court  ordered  a  discontinuance  lo  be  en- 
tered, id. 

5.  An  indictment  against  an  attorney,  &c. 
upon  the  statute,  {test.  41,  cA.  259,  t.  1,) 
for  buying  a  note,  need  not  allege  that  he 
bought  the  note  with  intent  to  prosecute, 
Ac ;  nor  that  the  note  has  been  prosecu- 
ted ;  nor  need  it  show  when  it  became  due, 
its  amount,  or  other  circumstance,  from 
which  an  intent  to  prosecute  is  to  be  infer- 
red.    People  V.  Walbridge,  512 

4.  The  act  of  buying  is  the  offence,  unless  it 
come  within  the  proviso  of  the  statute  ; 
which  it  lies  with  the  defendant  to  show,  id. 


5.  The  statute  is  constitutional. 


id. 


6.  The  indictment  upon  it  may  conclude,  con* 
trary  to  the  form  of  the  statute,  in  the  sin- 
gular.  It  need  not  to  be  contrary  to  the 
form  of  the  statutes,  id. 

7.  The  omission,  in  reciting  the  title,  of  the 
word  the,  after  the  practice  of,  will  not  viti- 
ate the  indictment.  id, 

8.  Money  collected   by  an  attorney  for  his 
client,  must  be  demanded  before  the  client 
can  move   for  an  attachment  for  its  non 
payment.     Ex  parts  Ferguson,  596 

Vids  Bail,  2.    Cbrtiorari,  6. 

Vol.  VI.  98 


AUTHORITY. 

1.  A  power  of  attorney  to  add  one's  name,  as 
surety  to  a  pre-existmg  note,  describing  the 
note  correctly  as  to  the  parties,  the  sum, 
and  the  time  when  payable,  though  it  omit 
to  mention  that  the  note  bears  interest  be- 
fore due,  is  sufficient  to  sustain  a  verdict 
upon  it  against  the  one  whoee  name  was 
put  there  under  the  power.  Caps  Fear 
Bank  V.  Gomex,  435 

2.  The  question  whether  the  particular  note 
was  intended,  is  one  of  identity  ;  and  may 
properly  be  submitted  for  determination, 
to  the  jury.  id. 

Vidt   Partners   and    Partnership,     11, 
12.    Principal  and  Agent. 

AWARD. 

Vidt   Arbitrament    and   Award.      At- 
tachment, 4.    Evidence,  16. 

B 
BAIL. 

1.  A  plea  served  before  special  bail  is  perfect- 
ed, in  a  bailable  action,  is  a  nullity ;  and 
does  not  become  good  by  a  subseouent  jus- 
tification ;  unless  it  was  received  de  bene  es" 
se  ;  and  noiice  of  this  given  to  the  defend- 
ant.   Adams  v.  MinUm,  56 

2.  The  plaintiff  has  a  right  to  act  on  a  notice 
of  bail,  received  from  an  attorney  of  this 
court;  though  he  may  not  have  been  retain- 
ed ;  and  though  bail  may  not  be  in  as  sta- 
ted in  the  notice.     Cohh  v.  Darrow,       390 

3.  Proceedings  will  be  stayed  against  special 
bail,  pending  a  writ  of  error  brought  by  the 
principal.     Wheeler  v.  Raymond,  582 

4.  Though  a  defendant  be  discharged  under 
the  insolvent  act,  if  he  have  time  to  plead 
the  discharge,  but  omit  to  do  so,  an  ezoner- 
etur  will  not,  after  judgment,  be  ordered  in 
iavor  of  his  special  bail,  on  account  of  the 
discharge.     Campbell  v.  Palmer,  596 

5.  They  must  surrender  in  the  ordinary  way. 

'  id. 

6.  Special  bail  will  not  be  discharged,  because 
their  principal  is  imprisoned  on  conviction 
for  a  crime,  unless  it  be  for  life ;  or  for  a 
long  term  in  another  state.  Phanix  Firs 
Ins.  Co.  ▼.  Mowatt,  SQd 

7.  The  plaintiff  is  not  bound  to  know  that 
fptdal  bail  ii  in,  mUntM  the  def«Niant  giva 
i«giilar  notk*  thtraof  $  and  nwy,  tberefbre. 
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CANAL  BOAT. 

See  Canals,  3,  4,  5,  6,  7. 

CANAL  COMMISSIONERS. 

See  Canals,  I,  2. 

CANALS. 

I.  The  canal  commissioners  have  no  right  to 
levy  a  toll  upon  passengers  on  the  Erie  and 
CkamfUtin  canals,  within  the  stat,  sess.  43, 
cA.  202,  s.  17  ^  20.    Myers  v.  Foster,    567 

t.  But  the  act  was  amended,  and  extended  to 
iierfORff,  by  the  sUtute  oi  April  \2ih,  182  \ 
Vid.  note  (a)  at  the  end  of  this  case,      id, 

3.  In  passing  on  the  Erie  and  Champlain  ca- 
nals, freight  boats  are  bound  to  afford  eve- 
ry facility  for  the  passage  of  packet  boats, 
as  well  through  the  locks,  as  elsewhere  on 
the  canal.  And  where  a  freight  boat, 
passing  west  on  the  Erie  Canal  was  wait- 
ing for  the  emptying  of  a  lock,  when  a 
packet  boat  overtook  her,  held^  that  the 
packet  boat  should  pass  first.  Famsworth 
T.  Grooi,  698 

4.  On  request,  the  master  of  the  freight  boat 
refusing  to  consent  to  this,  the  master  of 
tlie  packet  may  use  all  necessary  means  to 
obtain  the  preference  due  to  him,  short  of 
a  breach  of  the  peace ;  as  by  pulling  back 
the  freight  boat  and  forcing  his  own  for- 
ward ;  for  which  no  action  of  tiespass  will 
lie  ;  no  unnecessary  damage  to  the  freight 
boat  being  done.  id. 

5.  If  the  freight  boot  be  detained  or  injured 
through  the  obstinate  rcsi&tance  of  the 
master,  to  the  exercise  of  the  ri^ht  of  pref- 
erence of  the  packet ;  this  is  the  fault  of 
the  former,  for  which  he  cannot  recover 
damages,  against  ih-:  masief  of  the  latter. 

id. 

6.  What  will  constitute  a  delivery  of  goods 
to  the  master  of  a  cnnnl  boat,  so  ns  to 
make  him  accountable  in  trover.  Packard 
V.  Getman,  757 

7.  If  it  be  a  sufficient  delivery,  according  to 
the  usages  of  business,  to  leave  them  on 
the  dock  by  or  near  the  boat ;  yet  this 
must  be  accompanied  with  express  notice 
to  the  master.  id. 

See  Rivers  and  Creeks,  5,  6,  7,  8. 

CASE. 

I,  The  supreme  court  will  not  order  a  case 
to  be  referred  to  a  circuit  judge  for  settle- 
ment as  to  the  evidence,  where  it  has  once 
been  settled  by  him  accordinc;  to  the  prac- 
tice of  the  court ;  unless  there  be  a  very 
plain  mistake.    Jackson  r.  Miller,  38 


9.  Coansel  have  a  right  to  be  heard  on  settling 
a  case  before  a  judge.    Root  v.  King,    569 

3.  A  judge  has  a  right  to  correct  bis  charge 
as  presented  by  a  case,  even  though  the 
parties  may  have  agreed  upon  it.  id, 

4.  The  court,  on  a  verdict  subject  to  their 
opinion  upon  a  case,  maj  draw  the  same 
inferences  as,  in  their  opinion,  a  jury  would 
be  warranted  in  drawing  from  the  facts  in 
the  case.    Jackson  v.  Wkitbeckf  63S 

CASES  OVERRULED,  EXPLAINED 
OR  DOUBTED. 

Chambers  v.  Jones,  ( 1 1  East,  405,)  OTerru- 
led.    Middle  Dist,  Bank  v.  Deyo,  73S 

Griffiths  v.  Eyles,  (11    East,  405,)  OTerruIed. 

id. 

Ruan  V.  Perry,  (3  Cain es*  Rep.  120,)  explain- 
ed. Fowler  v.  The  JEtna  Firs  Ins.  Co,   673 

Wara  v.  Haydon  ^  Ventom,  (9  Esp,  Rep* 
552,)  overruled.     Bohun  v.  Taylor,        SIS 

CERTIFICATE  OF  A  JUSTICE. 

See  Evidence,  11,  12. 

CERTIORARL 

1.  Cause  must  be  shown  for  a  eertiorari,  in 
all  cases  where  it  is  to  review  tlie  proceeds 
ings  of  an  inferior  jurisdiction  for  error; 
except  where  the  writ  is  sued  out  by  the 
people.    Munro  v.  Baker,  396 

2.  A  certiorari  removes  the  record  only.  Ex 
parts  Vermilysa,  cor*  Woodworth,  J.  Vaca- 
lion,  655 

3.  In  criminal  cases,  doubts  upon  the  admis- 
sion, or  legal  e fleet  of  testimony,  cannot  be 
brought  before  a  superior  court  by  certio* 
rari,  or  writ  of  error.  id, 

4.  But  a  challenge  for  principal  cause,  forms 
a  part  of  the  record  ;  and  to  review  this, 
a  certiorari  will  lie  in  a  criminal  cause ; 
and  a  writ  of  error  in  a  civil  cause.       id, 

5.  Otherwise  of  a  challenge  to  the  favor,    id, 

6.  The  affidavit  to  obtain  the  allowance  of  a 
certiorari,  may  be  taken  before  the  attor- 
ney who  commences  the  sttit«  Fcry  t. 
Godfrey,  687 

CHALLENGE  OP  A  JUROR. 

I .  A  challenge  for  principal  cause  may  be  de- 
murred to,  or  issue  may  be  taken  upon  it. 
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COMMISSIONERS    OF  INSPECTION. 

Vidi  TuRNPiKK  Company,  3,  4. 

COMMISSION  TO  EXAMINE  WIT- 
NESSES. 

1.  The  interrogatories  under  a  commission  to 
examine  witnesses,  issued  pursuant  to  the 
act,  (itii,  36,  eh.  56,  t.  II,  1  R.  L.  519, 
SO,)  may  be  signed  by  counsel,  without  the 
addition  of  bis  character  to  the  signature. 
It  is  enough  that  he  is,  in  truth,  a  counsel- 
lor.   Homer  Y,  Martin f  156 

t.  A  judge  of  the  C.  P.  of  the  decree  of  coun- 
sel in  the  supreme  court,  may  direct  as  to 
the  return  of  a  commission,  within  the  act, 
{3t8S,  45,  ch,  SI 7,  iec.  2.)  id, 

S.  So  the  first  judge  of  the  C  P.  of  .Wto- 
York.  id. 


4.  Form  of  the  direction. 


t(/. 


5.  A  direction  to  return  the  commission  by 
mail,  directed  to  one  of  the  clerks  of  the  su- 
preme court,  is  complied  with,  if  the  com- 
mission be  delivered  from  the  post  office  to 
the  clerk,  by  any  of  the  ordinary  means ; 
as  by  a  messenger,  the  penny  post,  &c. 
Nor  is  it  any  objection,  that  it  be  delivered 
by  the  attorney  for  one  of  the  parlies.  The 
true  question  is,  was  it  delivered  to  the 
clerk  in  an  unaltered  state  7  If  the  court  be 
tatiitfied  there  has  been  no  abuse,  it  may 
be  received  in  evidence.  t^. 

6.  An  affidavit  for  a  commission,  must  show 
that  issue  is  joined  in  the  cause  ;  or  some 
reason  for  applying  before.  miUen  ▼.  Hen^ 
dree,  400 

7.  Answers  to  interrogatories  upon  a  com- 
mission, cannot  be  objected  to  at  the  trial, 
as  incompetent  evidence,  provided  they  are 
fairly  within  the  scope  of  the  interrogato- 
ries.    Franeii  v.  The  Ocean  Ins.  Co.,    404 

8.  The  proper  time  to  object,  is  when  the 
interrogatories  are  settled.  id, 

9.  But  the  answers  must  be  restrained  in 
their  effect,  to  matters  of  fact  ;  and  cannot 
be  received  to  establish  a  matter  of  law  ;  as 
where  a  master  of  a  vessel  answered  that 
the  voyage  was  fair  and  l\wful,  &c.  This 
was  held  inadmissible,  beyond  showing  the 
bona  fides  with  which  he  acted.  id. 

10.  A  deed,  or  other  exhibit,  proved  under  a 
commission,  must,  in  general,  be  annexed 
to,  and  returned  with  the  commission. 
Jackson  v.  Shepherd,  444 

11.  But  where  it  is  in  the  custody  of  the  law  ; 
e.  g.  being  a  deed  of  a  military  lot,  deposited 


with  the  clerk  of  the  county  of  Cayuga^ 
and  forming  part  of  the  records  of  that 
county  ;  annexing  a  copy  is  sufficient,  and 
the  exhibit  may  be  prddueed  on  the  trial, 
separate  from  the  commission.  id, 

COMMON  CARRIER. 

1.  The  master  or  owners  of  a  vessel  transport- 
ing |oods  on  the  high  seas,  are  not  common 
carriers,  within  the  meaning  of  the  rule, 
subjecting  the  latter  to  all  losses  or  injuries, 
which  arise  from  any  other  cause  than  the 
act  ofQod,  or  the  enemies  of  the  country. 
And  in  an  action  against  the  master  or  own- 
ers, for  loss  or  damage  of  goods  from  any 
other  cause,  it  should  be  submitted  to  the 
jury,  uiK)n  the  evidence,  whether  they  used 
ordinary  care  and  diligence.  Aymar  v. 
^stor,  266 

2.  Either  case  or  trover  may  be  brought 
against  a  carrier,  for  the  non-delivery  of 
goods ;  but  in  the  latter  action,  a  conversion 
must  be  proTed.    Packard  ▼.  Gelmmt,  757 

COMMON  SCHOOLS. 

1.  The  penalty  imposed  by  the  latter  part  of 
the  22d  section  of  the  act  for  the  support  of 
common  schools,  {sess,  42,  ch.  161,)  upon 
the  clerks,  &c.  of  school  districts,  for  the 
non- performance  of  their  duties,  does  not 
extend  to  the  defective  performance,  or 
omission  of  a  particular  act ;  but  only  to  a 
general  non-perfonnance  of  the  duties  of 
their  offices.     Spafford  ▼.  Hood,  478 

2.  Accordingly,  it  does  not  attach  for  the 
omission  of  the  clerk,  to  warn  a  part  of  the 
taxable  inhabitants  of  a  school  district,  to 
attend  a  special  meeting  ordered  by  the 
trustees.  id» 

3.  The  object  of  this  section  was,  to  compel 
a  bona  fide  acceptance  of  the  offices  which 
it  enumerates. 

4.  A  similar  construction  applies  to  the  fifth 
section  of  the  act  for  the  assessment  and 
collection  of  taxes,  (2  R  L.  512,)  which 
imposes  a  penalty  upon  assessors.  Per 
Sutherland,  J.  delivering  the  opinion  of  the 
court.  id^ 

5.  Where  it  is  the  intention  of  the  legislature 
to  impose  a  penalty  on  an  officer,  for  the 
omission  of  any  particular  duty,  they  usft 
language  which  is  clear  and  explicit ;  e.  g. 
2  R.  L.  274,  imposing  |I0  on  overseers  of 
highways,  for  not  warning  people  assessed 
to  work,  &c.  Per  Sutherland,  J.  delivering 
the  opinion  of  the  courL  id, 

COMPUTATION  OP  TIME. 

See  Tims. 
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6.  The  statute  (sen,  41,  cA.  259,  s.  6,)  regu- 
lating the  costs  in  several  suits  on  the  same 
note,  Bu,  applies  to  the  general,  nut  the 
interlocutory  costs  of  the  cause  ;  e.  g.  the 
costs  of  putting  off  a  cause  at  the  circuit. 
Ontario  Bank  ▼.  Baxter^  395 

7.  Where  several  suits  are  brought  against 
the  maker  and  endorsers  of  a  note,  an  affi- 
davit of  merits  to  set  aside  an  inquest  m  all 
the  causes,  m:iy  be  made  by  the  maker  ;  he 
being  acquainted  with  the  facts,  and  the 
defence  being  the  same  in  ull  the  causes,  id, 

8.  On  judgment  against  a  party  demurring, 
with  leave  to  withdraw  the  demurrer  and 
plead,  on  payment  of  costs,  he  must  seek 
the  o''>posite  attorney  and  tender  him  the 
costs  ;  or  offer  to  pay  on  their  being  taxed  ; 
and  this  is  a  condition  precedent  to  plead- 
ing.    Sands  V.  J^Clelarif  582 

See  Appeal  from  a  JnsTiCK*8  Court,  4,  5, 
7,  12,  13,  14,  15.  Attachment,  I.  Ex- 
ecutors AND  Administrators.  Pleas 
AND  Pleading,  26.     Reference,  2,  3. 

COURTS  OF  GENERAL  SESSIONS. 

See  Appeal  to  the  General  Sessions. 

COURTS  OF  JUSTICES  OF  THE 
PEACE. 

Where  the  defendant  in  a  justice's  court,p1eads 
title  to  an  action  of  trespass  quare  clausum 
fregity  he  is  bound  to  abide  by  his  plea,  on 
the  same  aciion  being:  brought  in  theC.  P. 
though  the  action  in  the  C.  P.  be  not  com- 
menced at  or  before  the  term  of  the  C.  P. 
Aext  after  the  plea  is  interposed  in  the  jus- 
tice's court.    Ex  parte  Drew,  610 

Vide  Appeal    from    a   Justice's    Court. 
Extortion,  1,  5.     Set-off,  2. 

COVENANT. 

Vide  Actios  of   Assumpsit,    II.    Action 
of  Covenant.     Warranty,  3. 

CROSS-EXAMINATION. 

See  Evidence,  24. 

D 

DAMAGES. 

See  Action  of  Covenant,  9, 10.  Action  op 
Trespass,  2,  3.  Amendment,  2.  Limi- 
tations, Statute  of,  4,  5.  Marriage 
Promise,  3,  4.  Practice,  1.  Riveri 
AND  CrbbkSi  5,  6,  7,  8. 


DEBT. 

See  Action  op  Debt. 

DEBTOR  AND  CREDITOR. 

See  Fraudulent  Judgment  and  Execu- 
tion. 

DEBTORS  ABSCONDING  OR  ABSENT. 

A  foreign  creditor  cannot  proceed  here  under 
the  absent  and  absconding  debtor  act,  (I  JR. 
L.  157,)  against  a  debtor  residing  abroad  ; 
the  debt  not  being  contracted  within  this 
state.    Ex  parte  Schroeder,  603 

DECEIT. 

See  Action  of  Assumpsit,  1,  S. 

DECLARATION  OF  TRUST. 

See  Trust,  I,  2. 

DECREE. 

Vide  Surrogate,  I,  2,  3^  4,  9. 
DEED. 

1.  It  is  essential  to  the  validity  of  a  deed, 
that  ii  should  be  delivered  and  accepted. 
Jackson  V.  Richards^  617 

2.  But  the  fact  of  non-acceptance  cannot  be 
shown  by  the  written  declaratfon  of  the 
grantee ;  especially  where  third  persons 
are  interested  in  maintaining  or  defeating 
the  deed.  It  must  be  proTed,  like  any 
other  fact,  by  disinterested  witnesses  under 
oath.  irf. 

Vide  Action  or  Covenant,  5,  6,  II,  12. 
Disclaimer,  4,  fi.  Grant.  Military 
Lots.     Patent   of    Lands.    Warran- 


ty, 1,2. 


DEFAULT. 


Vide  Inquest  by  default. 

DEMURRER. 

Vide  Cballbngb  of  a  Jubob.    Pleas  and 
Pleading,  22. 

DETINUE. 

8t$  Pabtnbbs  and  Pabtnibsbip,  S. 
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and  bounded  on  an  arm  of  the  aea,  where 
the  tide  ebbs  and  flows,  on  one  part ;  and 
the  trustees  of  the  town  of  H.  in  this  state, 
lying  on  the  opposite  side  of  the  arm,  of 
the  other  part;  which  award  established 
certain  boundaries  between  the  parties, 
and  decided  that  certain  fishing  ground  lay 
within  the  boundaries  of  £.  In  trespass 
by  the  lessee  of  a  part  of  the  fishing  ground, 
who  claimed  a  right  of  several  fishery 
therein  by  prescription,  against  an  inhabit- 
ant of  /f^  for  taking  fish  on  the  demised 
premises ;  the  latter  justfying  on  the 
ground  that  the  fishery  was  free  to  any 
citizen  of  this  state  ;  the  plaintiff  offered 
the  award  in  evidence.  Htldt  that  it  should 
not  be  received  ;  that  it  determined  nothing 
as  to  the  rights  claimed  by  the  respective 
parties;  and  was  therefore  immaterial. 
0<nUdr,  JameSf  369 

17.  Proof  that  a  ship's  papers  were  seized  with 
her,  and  delivered  into  tlie  court  where  she 
was  condemned  ;  but  that  a  certain  paper 
belonging  to  her,  could  not  be  found  there 
on  search,  is  sufficient  evidence  of  loss,  to 
warrant  parol  evidence  of  its  contents. 
Francis  v.  The  Ocean  Im,  Co  ,  404 

18.  One  issue  was,  on  the  sufficiency  of  GJ*8 
property  to  satisfy  a  certain  judgment  and 
execution.  Ihld,  that  the  amount  of  previ- 
ous Incumbrances  on  the  same  property, 
was  within  the  issue,  and  might  be  inquir- 
ed of  on  the  trial.     Morris  v.  Badger,    449 

19*  The  party  interested  to  show  the  insuffi- 
riencyof  the  property,  was  allowed  to  give 
parol  evidence  of  judgments,  &c  on  cross- 
examining  a  witness  introduced  by  the  op- 
posite party,  though  the  latter  objected  to 
this,  and  excepted,  taking  a  bill  of  excep- 
tions. The  same  bill  stated,  that  previous 
incumbrances,  sufficient  to  reduce  the  value 
of  the  property  to  nothing,  were  afterwards 
duly  proved  by  documental  evidence. 
Heldf  on  motion  for  a  new  trial,  that 
though  the  parol  evidence  was  improper, 
a  new  trial  should  not  be  granted  ;  that 
the  jury  could  not  have  been  misled  by 
that  evidence ;  that,  by  the  party  going 
into  documental  evidence,  he  waived  that 
by  parol ;  and,  therefore,  no  error.  id, 

80.  Semh.  it  would  be  otherwise,  where  the 
parol  evidence  might  possibly  have  misled 
the  jury,  and  had  not  been  waived.        id, 

91.  In  general,  where  a  party  is  charged 
with  a  specific  fraud  in  a  civil  action,  his 
character  is  not  in  issue.  The  evidence  of 
fraud  cannot  be  repelled,  therefore,  by 
proving  his  general  good  character  for  in- 
tegrity. Fowler  t.  The  JEtna  Fire  Jne. 
Co.,  673 


SS.  The  case  of  Ruan  t.  Perry,  (3  Cainet, 
120,)  was  an  exception  to  this  rule,  being  a 
charge  of  gross  depravity  and  fraud  upon 
circumstances  merely.  id, 

S3.  Where  the  testimony  before  a  jury  is 
contradictory,  and  the  character  and  cre- 
dit of  witnesses  are  in  question,  a  new  trial 
will  not  be  granted,  on  the  ground  that  the 
verdict  is  against  the  weight  of  evidence* 
WineheU  v.  Latham,  688 

24.  Where  a  witness  is  introduced  by  a  par- 
ty, and  is  interrogated  as  to  a  particular 
fact,  and  the  opposite  party,  on  cross-ex- 
amination, asks  him  generally,  if  he  ever 
communicated  that  fact  to  any  one,  and  to 
whom  7  and  he  answers  that  he  commu- 
nicated it  to  the  party  calling  him ;  this 
does  not  entitle  the  party  calling  him  to 
pursue  the  inquiry  as  to  his  own  reply, 
and  other  conversation  with  the  witness  at 
the  time  of  the  communication.  Other- 
wise, if  the  witness  be  asked,  on  cross- 
examination,  specifically,  whether  he  made 
the  communication  to  the  party  calling 
him.  id, 

• 

S5.  Where  the  maker,  the  defendant,  sought 
to  impeach  a  note,  by  showing  the  want 
of  a  valuable  consideration  ;  and  the  plain- 
tifif  answered  by  proving  a  pecuniary  con- 
sideration ;  and  the  defendant  replied  by 
evidence  of  the  plaintifif's  declaratbns, 
that  the  consideration  was  not  pecuniary, 
but  the  note  was  given  Ujpon  a  special 
agreement  between  the  parties ;  held^  that 
it  should  not  be  left  to  the  jury,  to  say 
whether  the  note  was  not  sustained  by  the 
consideration  stated  in  the  plaintiff's  dec- 
larations, as  proved  by  the  defendant,    id!. 

S6*  A  plaintiff  cannot  go  to  a  jury  upon  two 
distinct  and  inconsistent  propositions 
proved  by  himself,  or  established  by  his 
own  proof,  in  connexion  with  his  declara- 
tions as  proved  by  the  defendant.  id, 

87.  A  former  recovery  is  not  admissible  evi- 
dence under  the  general  issue,  in  an  action 
of  trespass ;  e.  g.  an  action  of  assault  and 
battery.     Colee  v.  Carter,  691 

88.  Whether  it  is  otherwise  in  an  action  on 
the  case,  or  assumpsit  Y    Querf.  id, 

89.  A  book  purporting  to  contain  the  proceed- 
ings of  the  commissioners  of  forfeitures ; 
but  not  proved  ever  to  have  been  in  their 
possession,  though  found  in  the  clerk's  of- 
mce  in  1806,  and  having  Iain  17  years 
there,  is  not  admissible  in  evidenee  to  show 
a  sale  by  the  commissioners :  nor  will  a 
eonvejrance  be  presumed,  wnere  saeh  a 
book  IS  shown  to  be  genaine^  unless  the 
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EXTINQUISHM  ENT. 
Vide  DowBR.     Escape,  8. 

EXTORTION. 

1.  Where  a  defendant  appeared  before  a  jus- 
tice, on  a  summons  returnable  at  10  A. 
M. ;  and  waited  till  about  12  o'clock, 
when  the  justice  told  him,  he  (the  justice,) 
roust  tax  the  plaintiff  with  the  costs,  upon 
which  the  defendant  departed ;  but  the 
justice  afterwards  adjourned  the  cause  to 
another  day  ;  and  gave  judgment  as  upon 
the  summons,  with  3  or  4  dollars  costs ; 
and  the  defendant  afterwards  paid  16  the 
justice  the  amount  of  the  note  on  which 
the  suit  was  brought ;  and  the  justice  de- 
manded the  costs  ;  which  the  defendant  re* 
fused  to  pay  in  full  ;  but  paid  the  justice 
12  1-2  cents  ;  heldf  that  this  was  extortion 
in  the  justice,  for  which  he  might  be  indict- 
ed and  punislied  criminally.  People  ▼. 
Whalty,  661 

2.  Held  also,  that  the  motives  of  the  justice, 
as  whether  corrupt,  or  whether  he  acted 
through  a  mistake  of  the  law,  were  a  prop- 
er question  for  the  jury.  id, 

3.  Heldf  that  he  had  a  right  to  receive  the 
money  on  the  note,  as  the  agent  of  the 
plaintiflf;  but  the  extortion  lay  in  receiv- 
ing the  12  1-2  cents  under  pretence  of  the 
judgment.  id, 

4.  Extortion  is  the  taking  of  money  by  any 
ofHcer  by  color  of  his  office,  either  where 
none  at  all  is  due,  or  not  so  much  due,  or 
when  it  is  not  yet  due.  id, 

5.  When  a  cause  is  discontinued  before  a 
justice,  by  the  laches  of  a  plaintiff,  the  jus- 
tice has  no  jurisdiction  ;  and  if  he  pro- 
ceeds in  it,  his  proceeding?  are  coram  non 
judiee^  and  void.  id, 

6.  Extortion  may  be  laid  generally,  in  an  in- 
dictment, by  color  qf  office,  id, 

F 
FACTOR. 

1 .  The  «a1e  of  several  parcels  of  goods  by  a 
factor,  belonging  to  several  of  his  princi- 
pals respectively,  on  a  credit,  to  one  per- 
son, and  taking  one  note  from  the  vendee 
for  the  whole,  payable  to  himself,  will  not, 
per  ae,  render  him  liable  to  his  principals. 
Corlie$  v.  Widdifield,  181 

2.  The  note  does  not  extinj^ish  the  demand, 
for  goods  sold,  but  leaves  each  principal  to 
his  usual  remedy.  id. 


3.  Nor  will  the  factor's  giving  up  the  note, 
and  taking  others,  payable  earlier,  or  at 
the  same  time  with  the  first,  render  him 
liable,  provided  he  still  retain  the  name  of 
the  vendee,  either  as  maker  or  endorser. 

id. 

4.  A  factor  advancing  money,  and  having 
goods  in  his  hands,  is  not  confined  in  his 
remedy  for  his  advances,  to  the  mere  fund 
deposited,  but  gives  a  joint  credit  to  the 
fund  and  the  person  of  his  principal.  Yet, 
from  the  nature  of  the  contract,  resort 
must  first  be  had  to  the  fund,  if  it  can  be 
made  available.  id, 

5.  Where  a  factor  sold  the  goods  of  his  prin- 
cipal, and  took  a  bond  to  himself  for  the 
amount,  including  a  debt  of  his  own,  held, 
by  the  U.  C.  C.  that  he  was  liable  to  his 
principal  as  for  money  had  and  received, 
though  nothing  was  in  fact  received. 
Jackaof*  V.  Baker,  note  (a),  183 

Vide  Consignor  and  Coniionbi. 

FALSE  AFFIRMATION  AS  TO  THE 
CREDIT  OP  A  THIRD  PERSON. 

Vide  Action  of  Assumpsit,  1,  9. 

FALSE  IMPRISONMENT. 

See  Procbss,  2. 

FEIGNED  ISSUE. 

1.  The  supreme  court  will  not,  in  general, 
hear  a  motion  for  a  new  trial,  on  a  case 
made  upon  the  trial  of  a  feigned  issue  or- 
dered by  a  circuit  court  of  equity.  Doe 
V.  RoCf  65 

9.  The  proper  course  is,  to  move  in  the  conrt 
which  ordered  the  issue.  id. 

FELONY. 
Vide  Larcbnt. 

FISHERY. 

1.  One  may  prescribe  for  an  exclusive  right 
of  fishery  in  an  ann  of  the  tea,  where  the 
tide  ebbs  and  flows.  But  such  prescrip- 
tion must  be  clearly  proved.  Every  pre- 
sumption is  against  it.     Gould  v.  James, 

369 

2.  A  several  fishery,  in  an  arm  of  the  eea, 
where  the  tide  ebbs  and  flows,  may  be  de- 
rived from  a  grant  or  prescription.  id, 

FIXTURES. 

1.  As  between  vendor  and  vendee  of  land, 
all  fixtures  pass  to  the  latteri  though  they 
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S.  But  in  such  a  case,'  where  the  master, 
without  sufficient  cause,  refuses  to  repair 
his  ship  and  send  on  the  goods,  and  to  pro- 
cure other  vessels  for  the  purpose,  the  own« 
er  may  immediately  demand  his  goods ;  and 
shall  be  discharged  from  freight  both  full 
and  pro  rata,  id, 

3.  To  entitle  io  pro  rata  freight,  the  accept- 
ance must  be  voluntary.  id, 

4.  And  where  the  master,  having  thus  put 
into  an  intermediate  port,  at  first  refused 
to  repair  and  proceed,  and  to  procure  other 
vessels  and  send  on  the  goods,  though  one 
might  have  been  done ;  and  the  owner  ne- 
gotiated several  days  with  him,  in  order  to 
induce  him  to  do  the  one  or  the  other  ;  and, 
at  last,  the  master  made  an  offer  to  repair 
and  proceed,  under  circumstances  calculat- 
ed to  excite  doubt  of  his  sincerity  ;  where- 
upon, the  owner  demanded  and  received 
the  goods,  and  transported  them  in  vessels 
of  his  own  procuring ;  in  an  action  for 
freight ;  held,  that  it  should  have  been  left 
to  the  jury  to  say  whether  the  proposition 
to  repair,  &c.  was  made  bona  fide,  and 
Aether  the  acceptance  was  voluntary,  so 
as  to  entitle  the  ship  owner  to  pro  rata 
freight.  id, 

G 

GENERAL  SHIP. 

See  Master  and  Owner,  5. 

GOODS. 

See  Sale  or  Goods. 

GRANT. 

].  An  exception  of  a  mill  site,  in  a  grant  or 
lease,  operates  as  an  exception  of  the  soil 
of  the  mill  site  ;  and  so  much  land  as  is 
necessary  for  the  mill  pond,  and  for  erect- 
ing and  carrying  on  the  business  of  a  mill. 
Jackson  V.  Vermilyea,  677 

8.  It  is  not  the  reservation  of  a  mere  ease* 
ment;  but  of  the  soil  itself;  and  the 
grantor  or  lessor,  or  his  assigns,  may  enter 
upon  and  locate  under  the  exception,  even 
after  the  grantee,  or  lessee,  has  conveyed, 
or  assigned,  or  mortgaged  his  interest  to 
another.  id* 

3.  In  the  description  of  parcels  in  a  convey- 
ance of  land  by  boundaries,  or  number  of  the 
lot,  or  other  certain  designation,  the  quanti* 
ty  being  mentioned  in  the  addition,  without 
an  express  covenant  that  the  land  contains 
that  quantity,  the  whole  is  considered  as 


mere  description ;  and  quantity  being  the 
least  certain  part,  must  yield  to  boundaries, 
or  the  number  6f  the  lot,  or  other  more  cer- 
tain description.    Jackson  v.  Moore,      706 

4.  EflTect  should  be  given  to  every  part  of 
the  description,  if  practicable.  But  if  the 
thing  to  be  granted,  appear  clearly  from 
any  part  oi  the  description  ;  and  other 
circumstances  are  mentioned,  not  applica- 
ble, the  grant  will  not  be  defeated ;  but 
the  false  or  mistaken  part  will  be  rejected. 

id. 

5.  What  is  most  material  and  most  certain, 
shall  prevail  over  that  which  is  less  mate- 
rial and  less  certain.  Thus,  course  and 
distance  shall  yield  to  natural  and  asoer^ 
tained  objects,  as  a  river,  a  stream,  a 
spring,  or  a  marked  tree.  id, 

6.  Thus,  where  a  conveyance  was,  of  "two 
tracts  or  parcels  of  land,  lying,  &c.,  being 
township  no.  3,  &c.,  also,  township  no.  if 
&c.,  to  be  6  miles  square ;  and  containing 
S3040  acres  each,  and  no  more,''*  &c.,  thoueh 
these  tracts  were,  in  fact,  6  by  8  miles  m 
size ;  held,  that  the  whole  6  by  8  miles, 
passed.  id, 

7.  Such  a  description  is  not  ambiguous  in  & 
legal  sense,  so  as  to  be  a  subject  of  eluci- 
dation from  extrinsic  evidence.  id, 

8.  The  acts  of  a  portion  of  the  grantees,  ten- 
ants in  common,  in  locating  land  under  a 
deed,  will  not  aflfect  the  co-tenants,  unless 
it  appear  that  they  sanctioned  these  acts  in 
some  way.  id, 

9.  And  the  court  will  not,  in  such  a  case,  pre- 
sume a  grant,  for  the  purpose  of  quieting 
ancient  possessions.  idm 

I0<  A  grant  of  land  will  never  be  presumed 
from  lapse  of  time,  unless  it  be  so  great  as  to 
create  the  belief  that  it  wasactudly  made; 
or,  unless  the  facts  and  circumstances  in  the 
case  show  that  the  party  to  whom  it  is  pre- 
sumed to  have  been  made,  was  legally,  or 
equitably  entitled  to  iL  id, 

11.  Of  the  description  of  parcels  in  a  grant ; 
with  the  English  rules  of  construction. 
Ao<«  (o),  780  to  728 

See  Fishery,  8, 

GRANTOR  AND  GRANTEE. 
See  Grant,  8. 

GUARDIAN  AD  LITEM. 
See  IirrANT,  1,  8. 
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S.  A.n  iniolvent  discharge,  under  the  act  of 
1S13,  is  constitutional  as  to  debts  con- 
tracted after  the  act.  id. 

See  Hail,  4,  5.    Check,  5. 

INSPECTION  OF  BOOKS. 

See  Etidencb,  1,  S,  3. 

INSURANCE. 

1.  In  an  action  on  a  policy  of  insurance  upon 
a  cargo,  the  underwriters  may  show  in  their 
defence,  that  the  vessel  had  not  a  competent 
crew,  ora  captain  or  pilot  of  competent  skill. 
But  this  is  a  question  of  fact  to  be  submitted 
to  a  jury,  upon  the  nature  of  the  voyage, 
&c    Treadwell  v.  The  Union  Ins,  Co.^  270 

8.  If  the  vessel  become  disabled,  in  such  case, 
the  underwriters  have  a  right  to  claim  that 
the  master  should  procure  another  vessel  to 
forward  the  cargo,  if  in  his  power.         id. 

5.  The  rule  on  this  subject  is,  that  if  there  be 
a  vessel  m  the  port  of  distress,  or  in  a  con- 
tiguous port,  the  master  shoud  procure  it.  id* 

4.  Butwheie  it  appeared  that  resort  must 
have  been  had  to  distant  places  ;  and,  in- 
dependent of  procuring  a  vessel,  there  were 
further  serious  impediments  in  the  way  of 
putting  the  cargo  on  board  ;  heldf  that  the 
rule  was  not  obligatory.  id, 

6.  A  cargo  was  insured  at  and  from  Jforth 
Carolina  to  J^eto-York ;  htld,  that  if  the 
vessel  was  sea- worthy  when  she  passed  the 
boundary  line  of  ^orth  Carolina,  this  was 
sufficient ;  and  her  unsea- worthiness  pre- 
vious to  that  point  of  time,  would  be  no  de- 
fence in  an  action  against  the  underwriters 
for  a  loss.  id. 

6.  The  owner  of  the  cargo,  without  request 
frum  the  owner  of  the  vessel,  repaired  her 
on  the  voyage  ;  and  effected  an  insurance 
in  his  own  name,  on  his  expenditures  for 
repairs.  Held,  that  he  had  not  an  insurable 
interest ;  ihnt  the  repairs  being  voluntarily 
bestowed,  belonged  to  the  vessel ;  and  the 
property  of  them  vested  in  the  owner. 
Buchanan  v.  The  Ocean  Lim.  Co.,  318 

7.  The  insurance  was  by  a  wagering  policy, 
and  against  total  loss  only.  The  owner  of 
the  vessel  had  previously  insured  her ;  and 
after  she  had  arrived  ather  port  of  destina- 
tion, she  was  iibandoned  as  for  a  technical 
total  loss,  by  the  owner,  to  his  underwriters; 
and  8<ild  with  their  consent,  and  for  their  ao- 
eonnt.  The  owner  of  the  cargo,  who  had 
made  the  repdra,  then  abaDdoned  to  hit 
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underwriters.  Held^  that  this  was  not  such 
a  total  loss  as  came  within  the  policy  ;  that 
a  constructive  total  loss  of  the  subject  wag 
not  enough.  But  the  loss  must  be  abso- 
lutely and  finally  total.  id, 

8.  The  provision  in  a  policy  of  insurance  that 
the  risk  is  against  total  loss  only,  means  an 
absolute,  not  a  mere  technical  total  losi^ 
whether  the  policy  be  a  wagering  policy  or 
not.  id* 

9.  A  declaration  on  a  policy  of  insurance  up- 
on a  ressel,  need  not  aver  any  interest  in 
the  assured  ;  and  if  interest  be  averred, 
this  may  be  rejected  as  surplusage.        id* 

10.  If  it  be  the  duty  of  the  master,  or  super- 
cargo,  in  behalf  of  the  assured,  to  appear 
and  put  in  a  claim  to  a  vessel  insured,  and 
improperly  seized  under  pretence  of  carrv« 
ing  on  illicit  trade,  (of  which  quere,)  the 
omission  of  this  duty  may  be  excused  by  iiw 
regularity  in  the  court  w  here  the  ^uit  is  pen- 
ding ;  as  where  process  of  monition  is  ro- 
turnablo  at  one  place,  and  the  cause  heard, 
and  the  vessel  condemned  at  another,  un- 
known to  the  supercargo,  Francis  ▼.  The 
Ocean  Ins,  Co.,  404 

11.  The  assured,  in  a  policy  upon  a  ship,  who 
sustains  a  total  loss  by  seizure,  &c.  is  enti- 
tled to  recover  all  expenses  fairly  incurred  in 
obtaining  a  restoration  of  the  proceeds  of 
the  ship,  on  condemnation  and  sale.       id, 

12.  In  an  action  on  a  policy  of  insurance  upon 
a  ship,  it  appeared  that  when  the  under^ 
writers  were  applied  to  for  payment  for  a 
total  loss,  they  replied  that  they  would  not 
settle  the  claim  in  any  waj.  Held^  that 
this  was  a  waiver  of  preliminary  proof  of 
interest  in  the  assured.  id, 

13.  Construction  of  the  clause  in  a  policy  of 
insurance  against  loss  by  fire,  providing 
for  only  a  rateable  payment,  in  case  of  oth- 
er policies  on  the  same  subject.  Luems  t. 
Jeff.  Ins.  Co,,  635 

14.  Where  there  are  several  policies  contain- 
ing this  clause,  they  are  all,  and  each,  lia^ 
ble  to  pay  the  rateable  portion  mentioned 
in  the  clause,  though  it  happen  that  some 
have  paid  more  than  their  share ;  and  eren 
enough  to  cover  the  whole  loss,  and  thii, 
whether  they  had  knowledge  of  all  the  pol- 
icies at  the  time  or  not.  id, 

15.  There  is  no  contribution  between  pol- 
icies containing  this  clause.  id, 

16.  Where,  however,  there  are  tCTeral  poli- 
cies, and  one  only  contains  this  elauM,  and 
the  othars  pay  to  the  extent  of  thair  ta^ 
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JURORS. 

Th«  statute  relative  to  balloting  for  jurors, 
(«(««.  49,  eh.  309,  «.  4,)  is  merely  directo- 
ry ;  and  though  it  be  violated,  this  is  no 
ground  for  moving  to  del  aside  the  verdict, 
unless  the  irregularity  be  objected  to  at 
the  time,  or  there  be  some  abuse  or  injury 
to  the  party  moving.     Cole  v.  Perry,     584 

See  Affidavit.  Cirtiorari.  4,  5.  Chal- 
LCN6R  OF  A  Juror.  Turnpike  Compa- 
VT,  1,  S. 

JUSTICE  OF  THE  PEACE. 

1.  The  legislature  have  no  power  to  short- 
en the  constitutional  term  of  office  of  a  jus- 
tice of  the  peace.     People  v.  Gttrey,       643 

9.  This  cannot  be  done  indirectly,  by  the 
erection  or  division  of  counties.  id, 

S.  Where  a  town  is  transferred  from  one 
eounty  to  another,  or  a  new  county  made 
out  of  several  towns,  the  justices  of  these 
towns  continue  to  hold  their  offices,  as  jus- 
tices of  the  town  or  towns  in  the  new 
counties.  id, 

4.  The  legislature  hare  power  to  enlarge  or 
contract  the  territorial  jurisdiction  of  jus- 
tices of  the  peace.  id, 

8,  The  office  of  justice  of  the  peice  is,  under 
the  new  constitution  and  the  statute  which 
it  adopts,  {tea.  41,  cA.  60,  s.  9,)  a  town 
office,  though  it  has  county  powers.        id, 

9.  The  appointment  of  more  than  four  justi- 
ces in  a  town  would  be  void.  id. 

See  Appcal  from  a  Justice's  Court. 
Courts  or  Justices  of  the  Peace* 
Evidence,  11,  12.    Extortion. 


LANDLORD  AND  TENANT. 

1.  An  action  does  not  lie  on  the  statute,  (1 
R.  L.  436,  s.  9,)  fur  doub'e  value  of  goods, 
&e.  for  distraining  for  more  rent  than  is 
due,  or  for  distraining  for  rent  for  which 
there  is  no  rii^ht  to  distrain  ;  but  only  for 
distraining  where  no  rent  ^%hatever  is  due. 
If  there  be  any,  the  least  rent  due,  it  pro- 
tects the  distrainor,  though  he  may  be  lia- 
ble in  some  other  form.  Peters  v.  .Vfio- 
JArk,  103 

9.  Where  a  lease  is  surrendered  as  to  part  of 
the  premises,  the  right  to  distrain  contin- 
ues as  to  the  residue.  id, 

t.  Where  rent  is  agreed  to  be  paid  at  the  end 
•of  the  year ;  but  before  that  time  the  tenant 


■urrendera  part  of  the  premises ;  giving  a 
due  bill  for  the  rent,  payable  presently ; 
heldf  that  the  landlord  may  distrain  for  the 
rent  immediately.  id, 

4.  Rent  may  be  payable  in  advance,  and  may, 
in  such  case,  be  distrained  for  when  due.  id, 

5.  A  tenant  cannot  recover  of  his  landlord, 
for  repairs  done  by  the  former  to  the  de- 
mised premises,  unless  there  be  a  special 
agreement  by  the  latter  to  pay  for  them. 
jiun\ford  v.  ^roten,  475 

6.  Though  a  tender  of  rent  is  ^ood  on  the 
land ;  yet  a  personal  tender  la  also  good 
off  the  land.    Hunter  v.  Le  Conte,        728 

7.  A  personal  tender  before  distress,  makes 
it  tortious  ;  and  such  tender  aAerwards, 
and  before  impounding,  makes  the  detain- 
er unlawful ;  but  tender,  cfler  impound* 
ing,  makes  neither  the  one  nor  the  other 
unlawful.  id, 

8.  In  replevin,  a  plea  of  tender,  to  an  avow- 
ry or  cognizance,  need  not  say  foirf  l«mi>f 
prt«< ;  nor  make  a  profert  of  the  money  in 
court.  id, 

9.  A  tender  of  rent  takes  away  a  right  to 
distrain,  till  a  subsequent  demand  and  re- 
fusal, id, 

10.  But  a  tender  does  not  take  away  the 
right  to  sue  for  the  rent  as  for  a  debt.  It 
only  saves  interest  and  costs.  id, 

1 1.  A  tender  of  rent  makes  a  distress  wrong- 
ful, though  the  tender  be  not  made  till  af- 
ter the  rent  day.  id, 

19.  But  if  costs  have  been  incurred  by  the 
landlord,  ss  if  he  have  drawn  a  warrant  of 
distress,  or,  in  the  city  of  AVw-yorft,  made 
and  filed  the  necessary  affidavit,  these 
costs  must  also  be  tendered,  or  the  distress 
will  be  lawful.  id, 

13.  The  affidavit  of  rent  due,  in  the  city  of 
^eW'Yorkf  required  by  the  statute,  (iess, 
3fl,  eh,  1 53,)  to  be  made  and  filed,  before 
distress,  is,  jtrima  /lete,  sufficient,  though 
the  jurat  be  subscribed  simply  with  the 
name  of  the  officer  before  whom  it  is  taken, 
without  the  addition  of  his  title  of  office,  t'd. 

14.  Where  JPs  tenant  from  year  to  year 
takes  a  lease  from  B,  the  net  is  void  ;  and 
cannot  woik  an  adverse  possession  against 
Ji,    Jaek§on  V.  Miller f  751 

See  Action    op  Covenant,  3,  4.    Eject- 
ment, 3,  6.    Fixtures,  3. 

LARCENY. 

It  is  felony  for  a  man  who  elopes  with  anoth- 
er's wife,  to  Uke  his  goods,  though  with 
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5.  Semblif  it  would  be  otherwise  as  to  the 
mere  amount  of  damages,  if  he  had  bad 
notice  ;  but  still  that  he  must  have  been 
sued  within  6  years  from  his  omission,     id, 

9.  To  save  the  statute  of  limitations,  on  the 
ground  of  unexecuted  process,  wiihin  the 
sii  years,  the  plaintiff  must  reply,  that  pro- 
cess was  sued  out,  and  returned  non  ett  tn- 
tir.hu  ;  and  connect  it,  by  continuances, 
with  the  immediate  process  on  which  the 
defendant  waft  arrested.  And  this  replica- 
tion must  be  sustained  by  evidence,  ^m- 
kins  V.  Wilton,  471 

7.  It  is  not  enough  to  show  that  process  was 
sued  out,  without  being  delivered  to  the 
sherifi*,  or  returned.  id, 

8.  The  continuances  may  be  entered  at  any 
time.  id, 

9.  An  endorser  is  an  incompetent  witness  for 
the  endorsee  in  a  suit  by  him  against  the 
maker,  even'to  prove  the  defendant's  con- 
fession of  the  debt,  so  as  to  take  it  out  of 
the  statute  of  limiiaiions,  after  the  maker's 
signing  has  been  proved  by  another.  And 
where  the  endorsee  deposed  that  he  had 
disposed  of  all  his  interest  in  the  note  ;  and 
believed  that  he  had  not  been  made  res- 
ponsible ;  keld^  that  this  was  not  sufficient 
to  do  away  the  presumption  of  law  that  he 
was  interested.  id. 

10.  But,  iemble,  that  if  he  be  not  responsible 
as  endorser,  he  would  not  be  so  far  interest- 
ed, by  reason  of  an  implied  warranty  of 
the  genuineness  of  the  note,  as  to  preclude 
his  being  a  witness  to  show  the  maker's 
confession,  so  as  to  take  the  note  out  of  the 
statute  of  limitations,  after  the  maker's 
signature  had  been  proved  by  another,    ic/. 

Vide  Action  for  money  had  and  recbiv- 
P.O,  6.     Agreement,  8. 

LOST  DEED. 
Vide  Action  of  Covenant,  5,  6. 

M 

MAINTENANCE. 

1.  An  agreement  to  aid  in  defending  a  suit, 
with  one  who  is  not  licensed  as  attorney  or 
counsel,  is  illegal  and  void  for  maintenance. 
Burt  V.  Place,  431 

S.  And  where  B.  sold  and  conveyed  land  to 
P.,  who  was  not  of  the  legal  profession, 
upon  an  agreement  that  the  latter  should 
pay  part  in  specific  articlea,  and  part  in 
defending  a  law  suit  before  a  Jostioe  ;  h§ld. 


that  the  whole  agreement  was  illegal  and 
void  ;  and  though  the  latter  had  sold  the 
land,  and  received  the  money  for  it,  the 
former  could  recover  nothing.  id, 

MANDAMUS. 

1.  On  motion  for  a  mandamut,  heading  the 
affidavit,  *<  Sup.  court :  In  the  matter  of 
J,  L.  against  the  judges,  fcc.*'  is  not  such 
an  entitling  as  to  prevent  its  being  read. 
£x  parte  La  Farge,  61 

3.  Setting  aside  a  judgment  by  defhult  in  a 
court  of  common  pleas,  is  matter  of  diaere« 
tion  with  that  court ;  and  this  court  will 
not  interfere  on  such  a  subject  by  manda- 
mus.    Ex  parte  Bacon,  39S 

3.  Peremptory  mandamus  granted  on  motion ; 
the  return  to  an  alternative  mandamus  be- 
ing insufficient.     The  People  ▼.  Sepnour, 

679 

See  Overseers  of  the  Poor,  S.    Rivers 
AND  Creeks,  5,  6,  7,  8. 

MARRIAGE. 

See  Marriaob  Promise. 

MARRIAGE  PROMISE. 

].  A  jury  may  infer  mutual  promises  of  mar- 
riage from  the  defendant's  visits  U>  the 
plamtiff,  as  a  suitor,  and  his  declarations 
that  he  had  promised  to  marry  the  plaintiff. 
Southard  v.  Rexford,  954 

S.  After  a  defendant  has  once  broken  a  pro- 
mise of  marriage,  his  offer  to  renew  it,  is 
no  defence  to  an  action  for  the  breach.    id» 

3.  In  an  action  for  breach  of  promise  of  mai> 
riage,  if  the  defendant  give  notiee,  with 
his  plea,  that  he  will  prove  that  the  plain* 
tiff  has  been  guilty  of  fornication ;  but 
fail  entirely  to  show  it  on  the  trial,  the  jury 
may  consider  this  in  aggravation  of  dair. 
ages.  id. 

4,  The  damages  in  this  action  are  In  the 
sound  discretion  of  the  jury,  under  the 
circumstances  of  each  particular  case,    id* 

MASTER  OF  CANAL  BOAT. 

See  Canals,  3,  4,  5,  6,  7. 

MASTER  AND  OWNER. 

].  The  master  of  a- Teasel,  when  abroad,  is 
the  agent  of  the  ownere ;  and  has  power 
to  make  contracts  in  relation  to  freight ; 
which  are  binding  upon  the  ownera. 
Wardw,  Qrten,  |7S 
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NEGLiaENCE. 
Set  Action.    Election  op  Actions. 

ITATIONS,  StaTUTB  OF,  2,  3. 

NEW  TRIAL. 


LlM- 


See  Action  of  Cotknant,  10.  Affidatit. 
Evidence,  23. 

NEW. YORK,  CITY  OP. 

1.  If  a  master  of  a  ship,  or  other  vessel,  ar* 
riying  from  a  foreign  country,  or  any  other 
of  the  United  Stales,  who  shall  enter  his 
vessel  at  the  custom  house  in  the  city  of 
^eiO'Yorkf  suffer  an  alien  passenger  to 
land  there,  without  giving,  if  required, 
pursuant  to  the  statute,  {iess,  36,  ch,  86,  «. 
252,  2  R,  L.  441,)  such  bond  as  is  required 
by  thttt  section,  or  without  such  permis- 
sion in  writing  as  is  required  by  that  sec- 
tion, unless  it  be  refused  on  demand,  he  in> 
curs  the  penalty  of  $500,  mentioned  in  that 
section.     Aetc-ForAc  v.  Stuples,  169 

2.  The  course  to  be  pursued  under  the  25Ist 
and  232d  section i  of  that  act,  as  to  an  al- 
ien passenger,  is,  on  report  by  the  master, 
for  the  nuiyor  or  recorder  to  require  a 
bond  ;  when  it  must  be  given.  If  not  re- 
quired, or  if  required  and  given,  the  mas- 
ter must  then  demand  a  permission  in  wri- 
ting from  the  mjyor  or  recorder,  to  land 
his  passenger;  when,  if  it  bs  granted  or 
refused,  he  may  land.  But  a  permission, 
or  demand  and  refusal,  is  essential  to  the 
right.  A  bund  only,  or  neglect  to  demand 
one,  is  not  enough.  id, 

5.  The  statute  is  not,  in  this  respect,  void 
as  being  contrary  to  the  constitution  of  the 
United  States.  id, 

4.  After  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assessment, 
under  the  statute,  {I  R.  L  413,  s.  178.) 
there  beine  no  irregularity  or  surprise,  the 
court  will  not  open  the  matter,  so  that  the 
merits  may  be  considered,  as  to  the  wrong- 
ful assessment  of  an  indiviiual,  even  with 
the  consent  of  the  corporation.  MatUr  o/, 
4-c.  Third-street,  671 

6.  The  supreme  court  act,  under  the  statute, 
as  commissioners;  not  as  a  court;  and  a 
report  once  rei^ularly  confirmed  is  irrevo- 
cable, unless  all  the  parties  in  interest  con- 
sent, id. 

Vide  Serving  Papers. 

NIAGARA  BANK. 

I.  Under  the  act  ineorporating  tbe  bank  of 
Magara,  (sesi,  39,  «4.  167,)  ibe  bank  did 


not  forfeit  its  charter  by  insolvency  and 
closing  their  banking  operations,  if,  before 
they  were  prosecuted  by  the  people,  they 
resumed  the  pnym  nt  of  their  debts. 
People  V.  Niagara  Bank,  1 96 

S.  Otherwise,  if  the  prosecution  had  been 
commenced  before  they  resumed  payment. 

id. 

3.  The  statute,  (teis,  48,  ck,  3SS,  f.  6,)  pass- 
ed ,SprH  21, 1825,  limited  such  insolvency 
to  one  year.  If  it  exceed  that  term,  the 
bank  forfeits  its  charter.  But  this  act 
does  not  extend  to  cases  of  forfeiture  hap- 
pening before  it  passed.  id^ 

NOLLE  PROSEaUI. 

Vide  Amendment,  9. 

NON  PROS. 

See  Replevin,  1,  3,  4. 

NOTICE  OF  JUSTIFICATION. 

See  Slander,  16. 

NOTICE  TO  aUIT. 

See  Ejectment,  3. 

O 

OBTAINING     GOODS     BY     FALSE 
PRETENCES. 

See  FoRGERT* 

OFFICE  HOURS. 
Vide  Serving  Papers. 

ORDER    TO    FURNISH    COPIES    OP 
PAPERS,  INSPECT  BOOKj*,  «tc. 

Vide  Evidence,  1,  2,  S« 

ORDER  OF  REMOVAL. 

See  Appeal  to  the  General  Sbuioms. 

ORIGINAL. 

See  Variance    between    Orioiital    avd 
Declaration. 

OVERSEERS  OP  HIGHWAYS. 
Vide  Common  Schools,  S, 
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ed  collaterally,  in  a  suit  between  individu- 
als, unless  it  issued  without  authority,  or 
against  the  prohibition  of  a  statute.  Jaek'^ 
soav.  Jdarshf  881 

9.  Thus,  where  a  patent  issued  in  1823,  for 
lands  which  were  occupied  and  improTed, 
to  the  value  of  $25,  on  the  I7ih  of  FebrU' 
ary,  1809 ;  held,  that  it  should  be  prr  sumed 
that  satisfactory  proof  was  produced  to  the 
commissioners  of  the  land  office,  that  the 
occupant  had  been  satisfied  for  his  im- 
provemenls  previous  to  the  date  of  the 
patent,  pursuant  to  the  statute,  (1  R,  L, 
«96,  7,  «.  17.)  id. 

S.  A  patent  was  granted  of  subdivision  No. 
8 ;  beginning  at  the  south  east  corner  of  the 
survey  50  acres  ;  and  then  giving  courses 
and  distances  which  would  not  include 
subdivision  No.  2,  but  the  whole,  or  great- 
er part  of  subdivision  No.  4 ;  whereas,  had 
it  begun  at  the  north  east  corner  of  the 
survey  50  acres,  the  same  courses  and  dis- 
tances would  have  included  subdivision 
No.  2.  The  subdivisions  had,  before  the 
^rant,  been  surveyed,  and  a  map  made,  and 
filed  in  the  office  of  the  surveyor  general ; 
according  to  which,  subdivision  No.  2  be- 
gan at  the  north  enst  corner  of  the  survey 
50  acres,  whence  the  courses  and  distances 
mentioned  in  the  patent,  were  laid  down, 
and  would  include  subdivision  No.  2  ;  held^ 
that  the  word  **  south  eatV*  should  be  re- 
jected as  sur|>lusage,  and  that  the  location 
upon  the  map  should  control.  id» 

4.  If  there  are  cei-tain  particulars  sufficiently 
ascertained  in  the  description  of  parcels, 
in  a  patent  or  deed,  which  designate  the 
thing  intended  to  be  granted,  the  addition 
of  circumstances,  false  or  mistaken,  will 
not  frustrate  the  grant.  id. 

See  Rivers  and  Creeks,  1,  2,  4. 

PAYMENT. 

A  delay  of  twenty  years  to  demand  the  mo- 
ney, or  bring  a  suit  upon  a  contract  under 
seal,  will  raise  a  presumption  of  payment; 
but  this  may  be  repelled,  by  showing  that 
the  covenantee  died  afler  the  money  fell 
due,  leaving  the  contract  in  the  hands  of 
his  attorney,  who  did  not  deliver  it  to  the 
the  administrators,  or  place  it  within  their 
control,  till  a  number  of  years  after  the 
covenantee's  death,  it  not  appearing  that 
they  had  any  knowledge  of  the  contract  at 
the  time  of  making  out  the  inventory  of 
their  intestate's  estate.  Jackson  v.  Hotch- 
kUs,  401 

Sti  ACTIOH    FOR  MoNBT   HAD   AND   RECBIV- 

BO,  8. 

Vol.  VI.  101 


PENAL  STATUTE. 

Set  Common  Schools.    Statute. 

PERJURY.  EVIDENCE  IN. 

See  Slander,  12,  13,  14- 

PLEAS  AND  PLEADING. 

1 .  In  an  action  by  the  assignee  of  an  order 
or  draft  not  negotiable,  in  the  name  of  the 
assignee  against  the  acceptor,  on  an  express 
promise  by  the  latter  to  pay,  it  is  proper  to 
set  forth  all  the  circumstances  which  go  to 
form  the  consideration  of  the  order.  D» 
Forest  v.  Frnryf  151 

2.  Where  such  an  order  is  payable  to  two  per^ 
sons,  for  a  debt  due  to  them  from  the  draw- 
er, one  alone  cannot  assign  the  order ;  they 
being  tenants  in  common  of  the  debt  due 
on  the  order  ;  and  in  declaring  on  an  as- 
signment by  one,  it  must  be  shown  that  be 
was  a  partner  with  the  other ;  or,  in  some 
other  way,  had  authority  to  assign,  or  the 
declaration  will  be  bad  ;  and  this,  eren 
though  the  draft  be  drawn,  payable  to  the 
order  of  either  of  the  payees.  id. 

3.  An  order  payable  on  the  sale  of  certain 
carriages,  is  not  negotiable  ;  as  an  inland 
bill  of  exchange  ;  ihough  it  be,  in  terms, 
made  payable  to  the  order  of  the  payee,  id, 

4.  It  seems f  that  in  pleading  an  unsealed  as- 
signment of  a  chose  in  action,  the  consid- 
eration for  such  assignment  must  be  set 
forth  at  large.  It  is  not  sufficient  to  aver, 
generally,  that  the  assignment  was  for  a 
valuable  consideration  paid  by  the  assignee 
to  the  assignor.  id» 

6.  Form  of  declaration  in  debt,  against  the 
sheriff,  for  suffering  an  escape  from  ezecu- 
tion,  on  a  surrogate's  decree  for  distribu- 
tion.     Dakin  v.  Hudson,  221 

6.  Such  a  declaration  must  aver,  that  the 
surrogate's  court  which  made  the  decree, 
granted  the  administration.  id* 

7.  For,  otherwise,  it  has  no  jurisdiction  to 
decree  distribution.  id* 

8.  In  pleading  a  proceeding  of  an  inferior 
jurisdiction,  the  facts  necessary  to  give  it 
jurisdiction  must  be  set  forth,  and  then  the 
pleader  may  say,  taliter  proasswn  fuit.   id. 

9.  The  surrogate's  court  is  a  creature  of  the 
statute  ;  and  in  pleading  its  decree,  it  must 
be  shown  affirmatively,  that  the  facts  upon 
which  it  acted,  gave  jurisdiction  of  the  sub- 
ject matter  and  the  persons.  id* 
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thocgb  objected  to,  being  received  in  evi- 
denca ;  keldf  that  there  Avns  no  Tariance  in 
describing  the  possession  as  granted  ;  and 
that  as  to  the  allegation  of  the  time  when 
the  rent  became  due,  it  not  appearing  that 
any  injustice  had  been  in  fact  done  by  the 
referees,  the  plaintiff  might  amendf  even 
afler  a  motion  by  the  defendant  to  set  aside 
the  report  of  the  referees  on  the  ground  of 
this  Tariance,  on  payment  of  costs  ;  and 
that  the  report  should  then  be  confirmed. 

id. 

95.  Whether  such  an  amendment  may  be 
granted  by  a  judge  on  the  trial  7  Q,uei'e,  id. 

26.  The  amendment  was  granted  by  the  court 
on  paying  the  same  costs  as  if  it  had  been 
made  on  motion,  previous  to  the  cause  be- 
ing heard  before  the  referees.  id, 

27.  Declaration  on  a  covenant,  in  articles  of 
agreement,  that  the  defendant,  after  the 
plaintifThad  deducted  what  he  owed  the  de- 
fendant, and  what  the  plaintiff  owed  one  S, 
if  S.  would  transfer  the  debt,  would  pay 
the  remainder  of  a  sura  of  1 500  dollars,  in  3 
equal  annual  payments /rom  the  date  of  the 
artielet.  The  covenant  was,  to  pay  the  re- 
mainder of  the  1500  dollars  after  the  deduc- 
tions ;  to  be  paid  in  three  equal  annual  pay^ 
ments  ;  without  snying/rom  the  date.  Heldf 
no  variance  ;  the  covenant  meaning  that  the 
time  should  run /rom  the  date;  and  being, 
therefore,  set  forth  according  to  its  legal 
efiecU  id, 

28.  Clerical  mistakes  in  the  pleadings,  may 
be  amended,  even  after  trial ;  where  the 
party  objecting  to  the  mistake,  will  not  be 
mjured.  id, 

29.  And  the  court  have  strongly  inclined, 
that  a  single  judge  may  allow  the  amend- 
ment at  the  trial.  id, 

30.  A  plea  of  nul  tiel  record,  to  a  declaration 
on  a  judgment  in  a  justice's  court,  is  not 
triable  by  the  record,  but  by  jury  ;  and  may 
be  joined  with  a  plea  of  payment  With" 
erwax  v.  ^verill,  589 

31.  A  plea  or  notice  of  voluntary  return  be- 
fore suit,  in  an  action  of  escape  against  a 
sheriff,  is  within  the  statute,  (1  R.  L,  426,  t, 
23,)  and  must  be  supported  by  the  defend- 
ant's affidavit  that  the  escape  was  without 
his  consent,  privity,  &c.  GotUd  v.  Bruce,  601 

32.  Modo  et  forma  puts  in  issue  matter  of 
subsunce  only.  Middle  Dist,  Btmk  v. 
Deyo,  732 


See  Action  of  Assumpsit,  3.  Action  or 
CovcNANT,  5,  6.  Action  against  Heirs, 
1,  2,  3.  Action  or  Trespass,  2.  Agree- 
MENT,  4,  5,  6,  7,  8.  Amendment.  At- 
TORNBT,  3,  4,  6,  7.  Bail,  1.  Bill  or 
Particulars.  Check,  8.  Ejectment, 
1,  5,  8,  9.  Escape,  1,  2,  3,  4,  6,  6.  In- 
surance, 9.  Landlord  and  Tenant, 
8.  Limitations,  Statute  op,  6,  7.  duo 
Warranto,  1,  2,  3,  4,  8.  Sham  Plea. 
Slander,  11.    Warranty,  2. 

POLICY  OF  INSURANCE. 

Vide  Corporation,  5.     Forbion  Sbn« 
tence.    Insurance. 

POOR. 

Set  Overseers    of    the  Poor.     Settle- 
ment. 

POSSESSION. 

See  Adverse  Possession. 

POWER. 

See  Attorney,  I,  2.    Authority. 

POWER  OF  ATTORNEY. 

See  Military  Lots. 

PRACTICE. 

1.  In  an  action  against  several,  if  one  pleads 
to  issue,  and  another  suffers  judgment  by 
default,  damages  roust  be  assessed  against 
both  at  the  same  time,  by  the  jury  who  try 
the  issue.     Van  Sehaick  v.  Trotter^       599 

fl.  The  plaintiff  cannot  carry  the  cause  down 
to  trial,  till  a  judgment  by  default  is  enter- 
ed against  the  one  who  omiu  to  plead,  id, 

3.  Where  a  plaintiff  inadvertently  takes  a 
judgment  by  default,  without  filing  common 
bail,  or  causing  the  defendant's  appearance 
to  be  entered,  the  court  will  allow  either  to 
be  done  on  payment  of  costs ;  and  if  the 
omission  be  occasioned  by  the  defendant's 
fault,  then  without  costs.  id, 

4.  A  motion  for  such  a  rule  as  a  party  is  enti- 
tled to,  upon  the  ground  that  a  copy  of  the 
case  is  not  served  upon  him,  according  to 
the  practice  of  the  supreme  court,  matt  be 
noticed  and  brought  on  as  a  non*enamera- 
ted  motion.     WelU  t.  Hateh^  609 
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If  it  be  irre^lar,  the  proper  coarse  is  to 
move  the  court  out  of  which  it  issued,  to 
set  it  aside*  id. 

6.  Superior  courts,  either  of  law  or  equity, 
will  not  interfere  with  each  other's  pro- 
ceedings, on  the  ground  of  irregularity,   id, 

PROMISE. 

See  Action  of  Assumpsit.    Agrkkmcnt. 

PROMISE  OF  INDEMNITY. 

See  Agrccmint,  4,  5,  6,  7,  8,  9. 

PROMISE  OF  MARRIAGE. 
See  Marruge  Promisb. 

PROMISSORY  NOTES. 

See  Bills  op  Exchange  and  Promissory 

Notes. 

PUTTING  OFF  TRIAL. 

ide  Practice  op  Circuit  Court. 

a 

aUO  WARRANTO. 

1.  Forms  :  Of  information  in  nature  of  a  quo 
Vforrttnto  against  an  incorporated  bank,  for 
exercising  banking  privileges  without  war- 
rant ;  Of  plea,"  setting  fori  h  its  act  of  incor- 
poration, and  organization  under  it ;  Of 
three  several  replications ;  1 .  That  on,  &c. 
the  debts  due  by  the  bank,  over  and  above 
the  amount  of  their  specie  deposits,  exceed- 
ed three  times  the  sum  of  the  capital  slock 
subscribed  and  paid  in  ;  rejoinder  and  issue 
thereon :  S.  That  they  refused  to  redeem, 
&c.  in  specie,  &c  ;  and  yet  did  not  wholly 
discontinue  their  banking  operations;  re- 
joinder and  issue  thereon  :  3.  That  they  be- 
came insolvent,  by  the  fraud,  neglect,  or 
mismanagement  of  them,  or  of  some  or  all 
of  their  officers  or  agenu ;  stopped  pay- 
ment, and  discontinued  and  closed  their 
banking  operations,  for  several  years.  Re* 
joinder  to  the  last  replication,  admitting  its 
truth,  but  saying  that  the  bank  on,  &c.  re- 
sumed payment,  and  continued  it  ever  since 
that  time.  Demurrer  and  joinder.  Held^ 
that  the  rejoinder  was  sufficient.  People 
V.  ^agara  Bankf  196 

8.  An  information  in  nature  of  a  quo  vjorranto 
against  a  corporation,  for  a  forfeiture  of  its 
franchises,  may  be  filed  against  it  by  its 
corporate  name ;  may  charge  it  generally 
with  usurpation ;  and  on  the  defendants 
letting  forth  the  act  of  incorporation,  and 


justifying  under  it,  the  attorney  general 
may  reply  the  causes  of  forfeiture  specially. 
Such  a  replication  is  not  a  departure,     id, 

3.  An  information,  in  nature  of  a  quo  toarrofi^ 
to  against  an  incorporated  company,  seek- 
ing to  deprive  it  of  its  franchises,  on  the 
ground  of  forfeiture  by  nonuser,  &e.  may 
be  against  the  company  in  its  corporate 
name.    People  v.  Hudson  Bank,  S17 

4.  The  judgment  isa  judgment  of  seizure.  id» 

5.  Corporate  rights  may  be  forfeited  by  non- 
user  or  misuser.  id, 

6.  Suffering  an  oct  to  be  done  which  destroys 
the  end  and  object  for  which  a  corporation 
was  instituted,  is  equivalent  to  a  surrender 
of  iu  corporate  rights.  id. 

7.  As  where  an  incorporated  bank  becomes 
insolvent ;  and  assigns  so  much  of  its  pro- 
perty to  trustees  for  the  purpose  of  paying 
Its  debts,  ns  to  prevent  its  lesumption  of 
banking  business.  id, 

8.  And  the  attorney  general  may,  on  an  in- 
foimation  in  nature  of  a  quo  warranto,  re- 
ply such  assignment  in  general  terms ;  with- 
out saying  in  particular  how  much  was  as- 
signed, or  its  value  ;  or  how  much,  or  what 
value  was  necessary  to  disable  the  bank 
from  resuming  its  operations.  id. 

Vide  Washington  and  Warren  Bank. 


REAL  ACTIONS. 

Vide  Action  Real. 

RECAPTION  ON  FRESH  SUIT. 

Vide  Escape,  6,  6. 

RECORD. 

Vide  Error. 

REFERENCE. 

1.  Where  a  question  of  law  arises  before  ref- 
erees, which  is  brought  before  the  supremo 
court,  and  decided  ;  they  will  order  a  spe- 
cial entry  on  the  record,  so  as  to  present 
the  same  question  to  the  court  of  errors.* 
Gould  w,  Ogden,  58 

9.  An  order  of  referees  as  to  the  costs,  on 
postponine  the  hearing  before  them,  is  not 
a  foundation  for  a  rule  on  the  snbjecti  in 
the  supreme  court.    Joknsmi  t.  Gay,      64 
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10.  The  owners  of  land  adjoining  a  stieam 
of  water  where  the  tide  does  not  ebb  and 
floWf  own  also  the  bed  of  the  stream  us' 
quejilum  aquct.     People  t.  Seymour^     679 

ROADS. 
See  Highways. 

S 

SALE  OF  GOODS. 

1.  Where  goods  are  sold,  to  be  paid  for  in 
cash,  no  time  being  agreed  on  for  the  pay- 
ment, both  the  delivery  and  payment  arc 
simultaneous  acts ;  and  the  vendor  may 
refuse  to  deliver  without  actual  payment; 
the  latter  bein^  a  condition  of  the  sale. 
Chapman  v.  Lathropf  1  lO 

2.  But  if  he  deliver  without  payment,  the 
property  passes,  and  the  condition  is 
waived  ;  and  though  the  vendee  after- 
wards refuse  to  pay,  trover  will  not  lie  for 
the  goods.  id* 

3.  Otherwise,  it  seems,  where  they  are  ob- 
tained by  the  fraudulent  contrivance  of 
the  vendee.  id. 

4.  If  the   goods  be  delivered   without   pay- 
ment,  the  vendee  may  avail  himself  of  a 
set-ofT  against  the   vendor.     Per   Savage, 
Ch,  /.  delivering  the  opinion  of  the  court, 

id. 

5.  If  the  vendee  become  bm.krupt,  the  ven- 
dor may  stop  the  goods  in  transitu.  Per 
Savage f  Ch.  J.  dclirtring  the  opinion  of  the 
court,  id. 

6.  Where,  on  a  sale  for  ready  money,  the 
goods  were  delivertd,  but  the  vendee  be- 
coming brtnkrupt,  the  maney  was  not  paid, 

ret  held  by  Story,  J.  that  a  bill  in  equity 
>y  the  vendors,  would  not  lie  to  compel 
the  personal  representatives  of  the  vendee, 
to  account  for  the  proceeds  of  the  goods  ; 
oti  the  ground  that  the  sale  was  condition- 
al as  depending  on  the  payment.  Conyera 
V.  Ennis,  1 16,  note  (a) 

7.  Rem  irks  on  the  cases  in  this  state  hold- 
ing such  sale  to  be  condiiional,  id. 

8.  On  a  sile  by  sample,  the  vendor  is  respon- 
sible, that  the  bulk  of  the  commodity  shall 
be  equal  in  quality  to  the  sample.  /In- 
dreios  v.  Kneeland,  354 

9.  The  plaintiffs,  having  cotton  at  three 
stores  in  Brooklyn,  69  bales  marked  O.  0. 
^  Co.  at  the  store  of  B.,  and  30  of  the 
same  mark,  at  the  store  of  Jtf.  4*  ^m  >old 
66  bales  marked  G.  G.  4*  Co.  to  the  de- 


l\ 


fendants,  delivering  them  a  pro  forma  bill 
of  parcels  thus:  **66  bales,  say  19,800 
lbs.,  012  per  cwt.,  1  per  cent.  ofT;*'  the  de- 
fendants paying  at  the  time,  $1800,  in 
pait  for  the  whole.  Then  the  cotton  in 
Jtf.  ^  W.*s  store  was  destroyed  by  fire, 
and  the  defendants  demanded  of  the  plain* 
tiffs  an  order  for  the  66  bales,  which  was 
refused  ;  but  the  plaintiffs  gave  an  order 
for  36  bales.  These  wore  Uien  weighed 
by  the  plaintiffs ;  and  another  bill  of  par* 
eels  delivered  to  the  defendants,  including 
the  36  bales,  according  to  the  weigh  mae* 
ter's  bill ;  and  the  30  bales  at  a  certain 
weight  each,  with  the  remark,  "  deduet, 
for  supposed  loss,  150."  The  36  bales 
were  delivered  at  the  time  of  weighing. 
Held,  that  the  property  of  the  30  bales 
did  not  vest  in  the  defendants ;  and  that, 
therefore,  the  plaintiffs  could  not  recover 
the  price.     Rapelye  y.  Mackie,  250 

10.  The  30  bales,  not  being  identified  in  the 
contract,  and  specifically  sold,  the  contract 
might  have  been  satisfied  by  a  delivery  of 
30  bales  with  the  mark  mentioned,  from 
any  other  place  beside  Brooklyn  ;  or,  if  the 
contract  related  to  Brooklyn,  then  out  of 
any  other  store  there,  beside  Jtf.  4*  H^*'' ; 
or,  if  the  contract  had  been  to  sell  the  30 
bales  at  Jtf.  ^  FF.'s  ;  yet  they,  not  being 
weighed,  did  not  pass.  id, 

1 1.  When  something  remains  yet  to  be  done, 
as  between  buyer  and  seller,  or  for  the 
purpose  of  ascertaining  either  the  quanti- 
ty or  price  of  the  article  sold,  there  is  no 
delivery  ;  and  the  property  does  not  pass, 
though  the  price  be  in  part  paid.  id, 

12.  And  so,  if  there  be  a  part  delivery,  the 
other  part,  not  yet  ascertained,  will  not 
pass.  itf. 

13.  And  there  need  not  be  an  express  agree* 
ment,  that  something  farther  shall  be  done. 
It  is  enough,  that  it  oppearfrom  tbecir* 
cumstances  of  the  case,  to  be  necessary. 

id. 
See  Factor,  1,  2,  3. 

SALE  AND  DELIVERY  OF  GOODS. 

See  Sale  or  Goods,  1,  2,  3,  4,  5,  6,  7,  9,  10, 

II,  12,  13. 

SALE  BY  &AMPLE. 
See  Sale  of  Goods,  8. 

SCHOOLS. 

Vide  Common  ScH0OLa« 

SCIRE  FACIAS. 

Vidt  Action  roa  Monet  had  and  rbccit* 
»D,  7.    Execution,  3. 
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S.  An  action  for  money  had  and  received  lies 
against  a  sheriff,  by  one  for  whom  he  hat 
collected  money  on  execution.  id, 

S.  It  need  not  be  averred  in  the  declaration, 
specially,  that  he  received  the  money  as 
sheriff.  id, 

4.  If  the  sheriff  take  a  promissory  note  in 
satisfaction  of  a  ca,  sa.,  and  discharge  the 
defendant,  without  the  authority  of  the 
plaintiff,  it  is  void  as  between  the  sheriff 
and  the  maker  ;  and  the  plaintiff  may  sue 
the  sheriff  for  an  escape,  or  take  a  new 
execution.  But  if  the  plaintiff  ratify  the 
transaction,  ho  may  charge  the  sheriff  as 
for  money  had  and  received,  with  interest 
on  the  amount  from  the  return  day  of  the 
eo.  sa,  and  then,  sembUt  the  note  becomes 
valid  as  between  the  sheriff  and  the  ma- 
ker, id, 

5.  Where  the  plaintiff  interferes,  and  directs 
a  deputy  sheriff  to  take  a  course  in  the 
collection  of  an  execution,  out  of  the  line 
required  by  law  :  as  by  giving  a  credit ; 
selling  land  for  less  than  the  execution ; 
and  withholding  a  deed  until  the  whole 
shall  be  paid,  &c  ho  thereby  mokes  the 
deputy  his  private  special  agent,  and  dis- 
charges the  sheriff.  Oorham  v.  Oale,  note 
(a).  467 

6.  The  motion  to  issue  further  execution  up- 
on a  judgment  obtained  [against  a  sheriff 
and  his  sureties,  on  a  bond  given  for  the 
faithful  execution  of  his  office  under  the 
statute,  (i  R,  L,  421,  j.  6,)  should  be  on 
notice  to  the  sheriff  and  his  sureties. 
Lewis  V.  Ball,  583 

7.  The  sureties  are  not  liable  beyond  the 
amount  of  the  penalty  of  the  bond.        id, 

Vidt  Attachmbnt,  3.     Escapb.     Pleas 
AND  Pleading,  10,  11. 

SHIP'S  PAPERS. 

By  a  statute  of  England^  a  certain  amount  of 
repairs  in  a  foreign  port  takes  away  the 
national  character  of  the  vessel.  Heldf 
that  repairs  being  made  to  less  than  that 
amount,  did  not  render  it  necessary  to  sail 
with  evidence  of  the  true  amount  of  re- 
pairs, as  part  of  the  ship's  papers.  JVon- 
cis  V.  Ocfan  Ins,  Co,,  404 

See  Evidence,  17. 

SLANDER. 

1.  In  slander,  on  a  motion  in  arrest  of  judg- 
ment, because  the  words  are  not  actiona- 
ble, they  must  be  taken  to  have  been  prov- 
ed as  laid,  and  with  the  intention  imputed 
hy  the  declaration.    Demarut  t.  Huring, 

Vol.  VI.  108 


2.  In  slander,  words  are  to  be  understood,  by 
courts  and  juries,  according  to  their  plain 
and  natural  import ;  according  to  the  ideas 
they  are  calculated  to  convey  to  those  to 
whom  they  are  addressed.  ML 

3.  When  doubts  arise,  the  jury  are  to  decide 
whether  the  words  are  used  malicloualyy 
and  with  a  view  to  defame  ;  this  being  a 
question  of  fact,  to  be  collected  from  aU 
the  concomitant  circumstances;  and  the 
court  are  to  determine  whether  such  wordsy 
taken  in  the  malicious  sense  imputed  to 
them,  can  alone,  or  by  the  aid  of  the  cir- 
cumstances stated  upon  the  record,  form 
the  legal  basis  of  an  action.  il, 

4.  Courts  and  juries  will  understand  the 
words  in  the  same  way  as  other  people 
would*  itU 

5.  Words  charging  the  plaintiff  with  being 
the  father  of  a  bastard  child  by  his  sisterw 
in-law,  of  which  she  was  pregnant ;  and 
that  he  wished  the  defendant  to  make  atoay 
with  it,  are  actionable  in  themselves,  ai 
importing  a  wish  that  the  defendant  should 
destroy  the  child  as  soon  as  born.  It  im- 
ports that  the  plaintiff  applied  to  him,  to 
commit  murder.  id* 

6.  To  be  actionable  in  themselves,  words 
must  impute  some  act  constituting  a  crime 
or  misdemeanor,  for  which  corporal  pun- 
ishment may  be  inflicted  in  a  temporal 
court.  id. 

7.  It  is  a  high  misdemeanor,  for  one  persoB 
to  ap]>ly  to  another,  and  solicit  him  to 
commit  murder.  id, 

8.  Words  not  actionable  in  themselves,  be- 
come so  by  being  spoken  of  persona  m.a^ 
particular  calling  or  profession ;  and,  «<eib^ 
lie,  in  any  lawful  employment  by  |rl|M| ' 
they  may  gain  a  livelihood.  Id^ 

9.  Words  imputing  incontinency  to  a  clergy- 
man, are  within  this  rule.  id, 

10.  Where  words  may  be  understood  in  two 
different  senses,  one  as  imputing  a  crime, 
and  the  other  not,  it  is  proper  to  submit 
the  question  how  they  were  understood, 
to  the  jury.  id, 

11.  Semb.  That  setting  forth  the  |^aintiff^i 
character  in  slander,  as  that  be  is  a  cler- 
gyman, and  then  a  slander  affecting  hsqi 
in  that  character,  is  sufficient,  without  say^ 
ing  the  slander  was  spoken  of  him,  in  re* 
lation  to  that  character.  And  vid,  the  nam 
cited  by  Emmet  and  Oakltff,  mrguet%d9 ; 
last  paragraph  of  their  argument,  8.  P.  id% 

18.  In  slander  for  charging  the  plaintiff  with 
perjury ;  the  defendant,  in  order  to  justify 
oy  proving  the  truth  of  the  charge,  mvet 
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1813,  jSpril  5,  Sees.  36,  ch.  56,  s.  1.  (Set- 
off.) 613 

1813,  ^prU  12,  Scss.  36,  ch.  97.  (Registry 
of  deeds.)  617 

1818,  March  27,  Sess,  41,  ch.  60,  s.  2.  ) 

1825,  ^pril  15,  Sess.  48,  ch.  181,  s.  6.  5  (*^'*^" 
tion  ofjustices  in  new  county.  Office 
ofjustice.)  642 

1813,  JiprU  5,  Sess.  36,  ch.  56,  s.  13.  (Joint 
debtors.)  695 

1820,  ^prU  13,  Sess.  43,  ch.  202,  s.  4.  (Ca- 
nal  boats.)  698 

4815,  ^prU  11,  Sess  38,  ch.  153.  (Distress 
for  rent  in  the  ciiy  of  New- York.)  728 

1784,  May   12,  Sess.  7,  ch.,  64,  s.   1,  26.  > 

1788,    March  21,  Sess.   II    ch.  90.  J 

(Commissioners  of  Forfeitures.)      751 

STOPPAGE  IN  TRANSITU. 

See  Sale  of  Goods,  5,  G. 

SUPERCARGO. 

See  Insurance,   10. 

SURETY. 

See  Appeal  from  a  Justice's  Court,  6. 
Check,  6,  7,  9.     Sheriff,  6,  7. 

SURROGATE. 

1.  Debt  lies  on  the  decree  of  a  surrogate,  for 
the  payment  of  money.     Dubois  v.  DuboiSf 

494 

2.  Such  a  decree  against  an  executor  for  the 
payment  of  a  legacy,  changes  ihc  character 
of  the  claim  into  one  against  the  defendant 
personally.  id. 

3.  Hence,  in  an  action  of  debt  on  the  decree, 
by  ihe  legatee  against  the  executor,  the 
former  may  declare  against,  and  charge  the 
latter  in  his  own  right ;  and  no  security 
need  be  filed  pursuant  to  the  statute,  (1  R, 
L.  314,  15,  s.  19.)  id, 

4.  And  the  latter  may  set  off  a  demand  due 
to  him,  in  his  own  right,  from  the  plaintiff 
in  his  own  rij^ht.  id, 

5.  The  surrogate  has  no  authority,  ns  agent 
for  a  party,  to  receive  money  which  he  has 
decreed  that  another  should  pay  to  the 
party.  id, 

6.  Therefore,  where  the  surrogate  decreed 
that  .4.  should  pay  to  B.  a  sum  of  money  ; 
and  •^.  laid  it  down  on  the  surrogate's  ta- 
ble, who  took  out  a  part ;  and  the  residue 
was  attached  by  a  constable  under  process 
in  favor  of  ^.  against  B, ;  held,  that  this 
was  not  such  a  payment  as  would  ? est  the 


mone^  specifically  in  B. ;  and  that,  there- 
fore. It  was  not  the  subject  of  a  levy  on  an 
attacliment  against  him.  id, 

7.  Held,  that  it  was  like  money  collected  on 
execution  by  an  ofHccr,  which  cannot  be 
levied  on  by  process  against  the  one  at 
whose  suit  it  was  collected.  id, 

8.  Htldf  also,  that  the  surrogate,  haTiog  no 
authority  to  receive  the  money,  the  pay- 
ment did  not  satisfy  the  decree ;  bat  an  ac- 
tion would  still  lie  upon  it.  id, 

9.  In  debt,  on  the  decree  of  a  surrogate 
against  the  defendant,  requiring  him  to  pay 
a  legacy,  such  decree  is,  in  itself,  evidence 
that  there  was  a  will ;  and  that  the  defond« 
ant  was  executor  ;  and,  therefore,  neither 
of  these  facts  need  be  shown  by  the  plain- 
tiff on  the  trial.  id. 

Vide  Pleas  and  Pleading,  5,  6,  7,  8,  9« 

T 

TENANTS  IN  COMMON. 

1.  Assumpsit  will  not  lie  by  one  tenant  in 
common  against  another,  for  repairs  to  the 
land,  though  they  be  proper  or  necessary, 
without  a  previous  request  to  join  in  the 
repairs  made  and  a  refusal  by  the  latter. 
Mumford  v.  Brown^  476 

9.  Whether  even  then  assumpsit  be  the  pro- 
per remedy  7     ^uere,  id, 

3.  After  an  exclusive  and  uninterrupted  poc- 
session,  by  one  tenant  in  common  of  litfldt 
for  nearly  40  years,  without  any 
with  his  co-tenants,  a  jury  are  a 
to  presume  an  ouster ;  and  an 
ejectment  by  his  co-tenants,  is 
Jaekton  v.  Whilbeck, 

See  Grant,  8.  Partners  and  Fartitia- 
SHiF,  4.   Pleas  AND  Pleading,  fl,   Waa- 

RANTT,  3. 

TENDER  OF  RENT. 
See  Landlord  and  Tenant,  6  to  19. 

TIME. 

1.  Where  computation  of  time  in  a  statute  is 
to  be  from  the  date,  or  from  an  act  done, 
the  day  of  the  date,  or  act,  is  exclusive, 
Homan  v.  Li9weU,  6S9 

9.  Thus  an  execution  dated  the  Bth  of  Mmreh, 
and  returnable  30  days  from  the  date,  would 
not  expire  till  afler  the  6tA  of  Jprik        i^- 
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of  ejectment,  and  not  been  called  on  by 
the  vendor  to  pay ;  and  have  even  ac- 
quired title  by  conveyance  from  a  third 
person.    Jackson  v.  Hotekkistf  401 

See  Action  or  Assumpsit,  5,  6,  7,  8,  9, 10. 
Action  of  Covenant,  2.  Aqeeembnt, 
],  2,  3,  4,  10.     Fixtures,  1. 

VENIRE. 

1.  On  a  plea  of  reins  per  discent,  the  venire 
need   not  be  special.    Roosevelt  v.  FuUon, 

48 

S.  Though  there  be  several  issues  of  fact,  tlie 
venire  need  not  be  special.  id. 

3.  The  venire  tam  quam  applies  only  where 
there  is  a  demurrer  or  default,  as  well  as  an 
issue  of  fact.  id. 

VENUE. 

1 .  The  affidavit  for  a  change  of  venue,  should 
Slate,  that  the  witnesses,  on  account  of 
whose  place  of  residence  the  venue  is 
sought  to  be  changed,  are  such  that,  under 
the  udvice  of  counsel,  the  party  cannot 
safely  proceed  to  trial  without  them.  Sat' 
terlee  v.  Groot^  33 

2.  The  affidavit  for  a  motion  to  change  the 
venue,  must  state  the  names  of  the  wit- 
nesses.    Anonymoius,  389 

3.  And  also,  that,  as  the  party  is  advised  by 
counsel,  and  believes,  he  cannot  safely  pro- 
ceed to  trial  without  the  testimony  of  each 
of  them.  id, 

4.  Debt  on  judgment  is  not  a  local  action ; 
and  the  venue  may  be  laid  in  any  county  in 
the  state,  without  regard  to  the  place  of 
filing  the  record,  or  the  venue  in  the  origi- 
nal cause.     Goodrich  v.  Co/oin,  397 

5.  To  change  the  venue,  in  an  action  for  ft 
toit,  on  the  ground  thut  the  cause  of  ac- 
tion arose  in  a  particular  county,  the  affi- 
davit must  state,  not  only  that  the  cause  of 
action  arose  there,  but  that  it  did  not  arise 
elsewhere ;  and  this  especially  of  an  ac- 
tion for  a  newspaper  libel.  TiUinghast  v. 
King,  591 

VIEW. 

The  affidavit,  on  moving  fur  a  view,  in  ejecU 
m<;nt,  should  show  not  only  that  boundaries 
are  in  question  ;  but  the  particular  circum- 
stances which  render  a  view  necessary  to 
the  understanding  of  the  cause  by  the  jury  ; 
so  that  the  court  may  judge  whether  the 
view  be   necessary.    Jackson   v.    G auger, 

579 
VOID  PROCESS. 

See  Process. 


W 

WAGERING  POLICY. 
See  Insurance,  7. 

WARRANTY. 

1.  A  warranty  of  lands  in  a  deed  in  fee,  w 
the  subject  of  a  personal  action  of  covenant 
against  the  executors  of  the  warrantor ;  and 
the  grantee  is  not  confined  to  hit  voucher 
or  toarrantia  charta,  as  U  setm$  be  was  an- 
ciently.    Tovonsend  v.  Jtforrif,  183 

2.  It  is  sufficient  in  declaring  upon  ihia  cove* 
nant,  to  aver  generally,  that  the  grantee 
was  evicted  of  a  part  or  the  whole  of  the 
granted  premises  by  lawful  right  and  title 
of  a  stranger;  without  setting  forth  the 
title  or  manner  of  eviction  more  particular- 
ly, especially  on  generally  demurrer,     ii. 

3.  The  damages  for  an  eviction  of  two  ten- 
ants in  common,  to  whom  lands  are  grant- 
ed with  warranty,  are  personal  ;  and  an 
action  will  lie  for  them  by  the  survivor,  ii* 

WARRANTY  OF  GOODS. 

Vide  Sale  op  Goods,  8. 

WASHINGTON  AND   WARREN 
BANK. 

1 .  Insolvency  and  refusal  to  pay  billi,  fce. 
in  specie,  or  other  lawful  money,  on  do* 
mand,  &c.  are  not,  of  ihemselvea,  withtili 
the  act,  {sess,  40,  cA.  185,)  in< 
The  President,  Directors  and  Coi 
the  Washington  and  Warrevj 
ground  for  an  information  in 
quo  warranto,  or  other  proeeedil 
them  of  their  corporate  rights. 
Wtshington  and  Warren  Bank^ 

2.  To  work  such  forfeiture,  there  most  b«  & 
total  nonuser.    Per  Woodworth^  J.         id, 

3.  The  statute,  (sess.  48,  e^.  325,  «.  6,)  pass- 
ed April  1,  1825,  is  prospective  in  iu  ope- 
ration as  to  the  causes  of  forfeiture  ;  but 
not  exclusively  so  as  to  the  remedy.       id, 

WILL. 

1.  B.  devised  his  real  estate  to  his  four  ebiU 
dren,  in  fee,  in  four  separate  parcels ;  and 
provided  that  if  any  of  them  should  die 
without  issue  of  their  body  or  bodies,  law* 
fully  begotten,  the  share  of  the  deceased 
should  be  equally  divided  between  the  sur- 
vivors.   Two  having  died  with,  and  one 
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7.  The  irhibiiauu  of  LicyTs  •\'eck  cUimed 
by  prescrip:ioo,  an  eiclusiae  right  of  fish- 
ii  f  Kr  oys'.ers,  opposite  ihcir  rcspeciire 
ftrms  in  m  arm  ct' the  sea.  In  an  action 
of  tresL'izss  by  one  of  iheni,  for  a  riolalion 
of  this  cliiin,  an.  l!.er,  in:tre>ted  as  a  re- 
miinderman  in  a  fsrin  adj/in:ncr  the  /ecuj 
in  quo  Ai  L/cifj*s  .Vcfl*,  waa  c'tfered  as  a 
wj'.Ress  for  ii:e  plimti^;  htld,  that  he  was 
admissible.     Guul4  ▼.  Jamtt,  .    '~ 


1 1.  A  citizen  of  this  stale  is  a  com ;y: tent  wiIf 
ness  to  establish  a  public  right  of  fitlierT 
in  all  the  citizens  of  the  state.  w. 

|2.  An  irbabitani  of  a  parlicubr  placet  «•■* 
not  be  a  witness,  to  prove  a  prescriptiv* 
right,  conimon  to  all  the  inhabitaDU  of 
that  place.  U. 


B.  The  :;  h;ibil«r.t5of //.  claimed  thalihe  l»> 
ruf  in  fuo,  was  a  frf  e  nsLery  for  them. 
The  d-.t'^i'.iUi.i,  h- wevcr.  an  inhabiuniof 
//.  j;:s::f.«d  by  rlcj,  on  ihe  ground  ih«t  it 
was  3  iuK  Cah^iy  I'^r  ail  the  cuizens  of  this 
siai*:  4<n,  ihit  uiher  inhabiiaiits  of  H, 
were  c/:ni;ie*.tnl  wimcsses  ;  and  that,  loo, 
ti.oujli  liity  iiad  fished  at  Lloyd's  •Vtck : 
and  ^ere  liable  lo  an  action,  if  :he  plaintiff 
shouid  i^uccecd  in  estabiislnng  his  right,  id. 

9.  These  witnesses  had  an  interest  in  the 
qursiion  merely  ;  not  in  the  event  of  the 
cause.  id. 

JU.  A  commmer  cannot  be  a  wimess  to  sup- 
]>on  the  ri^iii  of  his  fellow  communer;  but 
one  m^iy  be  a  witness  to  support  a  light  by 
preset  i  I  •lion,  in  rrspecl  to  another's  estate, 
thougii  the  witness  cidim  to  prescribe  in 
respect  to  his  oi%n  estate,  upon  the  same 
facts  he  is  called  to  establish.  id. 


13.  In  trespass  quart  eltuaum  Jregit^ 
^  one,  other  trespassers  on  the  leeiit  ik  fwm,  or 
in  other  places,  the  title  to  which  dependo 
on  the  sams  question  as  that  to  the  lecvi  i» 
9110,  may  be  witnesses  for  the  defendaat; 
for  the  Tcrdict  will  not  be  eridence  for  or 
against  them.  Id. 

Vide  Action  op  Trespass,  1.    Check,  S, 
4.    Insoltcxt,  1. 

WRIT  OF  ERROR. 

Set  Error,  Writ  or. 

WRIT  OF  REPLEVIN. 
Set  Repleyiv,  5,  6. 

WRIT  OF  RESTITUTION. 
See  AcTjox  for  Moxbt  bad  and 

CEIVED,  7. 
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